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floalharn  Dbtriel  of  N«rY«k,  u 

BE  IT  REHEHBEBED,  ThM  cm  Ihe  twentT-flflli  <Ut  -t  Nonmber,  A.  D.,  18»,  ia 

ilw  fiitr-fint  jeu  of  ilig  Indepaudaact  of  (ha  Uniud  autH  ef  ABOkii,  Jun* 

<L.  S.)     Bm,  of  tlu  aui  ilutiicl,  hu  depcwud  to  Ihis  aSca  Ihi  Utl*  of  >  Book,  <ka 

right  vbonofbt  cl«imi  u  ftnlhoT]  in  tkw  words  following  towil: 
"  CommaiitulH  on  AiHriciD  Law.  Br  liUMt  Knir.  Vol.  I." 
In  coDloimllf  Id  Ilia  Ael  of  Ihc  CoBimi  at  thi  UniMxl  Suui,  eodlM  "  An  Ael  foi 
th(«u»ar(|(iiwDtDf  launiDE,  briHUFiD|;:liai:o|ii«af  Hspa,  Cbuu  uid  Bgeki,  u  Iht 
uitbon  mnd  firopiielori  of  tuch  «opi«a,  duiing  ttio  tiiaa  ikenjo  mtnliunvd,^'  Aad  mln 
la  u  Act,  utiUwl,  An  Act,  mpphmcnUrr  la  u  Alt,  enlilled,  An  Act  lor  Ibe  eneounf*- 
sunt  of  ]«n)is|,  bTKauring  Ihe  cepiu  of  Mipi,  Chiiu  and  Bookt,  lo  tha  mban  Mid 
propriBton  of  tech  eopiet,  durijij(lhfl  tln)cflUiErslnininliDnBd,uid«xt«ndLiif  tbabtnafltl 
ibonaf  to  thvana  of  d^gning,  anifTuif  aaJatchJBgbijtaricc]  tod  othu  prin^ 


EMarsd  ucoidlnt  to  tht  Act  (rf'  Congicn,  In  Uw  jt»t  one  UwoMnd  eighl  bondisd  nnd 
Uilnr-tws,  bj  Juoa  KCMT,  Id  Iba  C)«rk'i  Oflce  of  lta«  Dinrlct  Coon  of  Ihe  UnKad 
ei«U«,(hrihBBoathe[nDiMrlctiM'N(w-Tnk. 


Entered  ufiordinc  lolhv  Actof  CongreiB,  In  the  ^eir  ooe  thoiuud  eight  hnj)df«i]  mi 

tr.hjiuiHKiMT,  InUwClerk'iOIIiHoflheDleirlciCanrt  oTiheValteJ  SUM,  rh 
t  BoalhemDIUrietof  New-Tock. 


Entered  necotjlng  la  tiie  AW  of  Con|i  —,  in  the  year  M 
Cntj-eight.  bj  WII.LUH  Kinr,  In  Ihe  Clerll'i  OSee  of  Ih 
BlsCM,  foe  tba&nithem  DiHrict  tf  K*w>Y<»li. 


Vuc  Nouwi  dc  AtantAH.  Frial 
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ADVERTISEMENT. 


The  printing  of  the  sixth  edition  of  "  Kent's 
CouHSNTARiBs  "  wss  coouneuced  -  in  October,- 1S47, 
^  during  the  life  ^-tbe-€Hrtbec.-  His  death,  on  the  ISth 
of  December,  in  the  same  year,  devolved  upon  another 
the  task  of  supervising  the  edition,  and  correcting  the 
press. 

It  will  be  seen,  on  examination,  that  the  present 

edition  contains  some  alterations  of  the  text,  and  many 

and  important  additions  to  the  notes.    It  contains  the 

f'Jagt  correctiop3-by  the  author,  which  were  continued 

till  within  a  very  short  period  of  his  lamented  death. 
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WILLIAM  JOHNSON,  Esq. 


OKAR   SIS, 

In  compiling  ttiese  volumesi  (originally  intended,  and 
now  published,  for  the  benefit  of  American  students,)  I 
have  frequently  been  led  to  revisit  the  same  ground,  and 
to  follow  out  the  same  paths,  over  which  I  have  so  often 
passed  with  you  as  a  companion  to  cheer  and  delight  me. 

You  have  reported  every  opinion  which  I  gave  in  term 
time,  and  thought  worth  reporting,  during  the  five  and 
twenty  years  that  I  was  a  Judge  at  Law  and  in  Equity, 
with  the  exception  of  the  short  interval  occupied  by  Mr. 
Caines'  Reports.  During  that  long  period,  Z  had  the 
happiness  to  maintain  a  free,  cordial  and  instructive 
intercourse  with  you  ;  and  I  feel  unwilliDg  now  to  close 
my  labours  as  an  author,  and  withdraw  myself  finally 
from  the  public  eye,  without  leaving  some  memorial  of 
my  gratefiil  sense  of  the  value  of  your  friendship,  and 
my  reverence  for  your  character. 

In  inscribing  this  work  to  you,  I  beg  leave,  sir,  at  the 
same  time,  to  add  my  ardent  wishes  for  your  future 
welfare,  and  to  assure  you  of  my  constant  esteem  cmd 
regard. 

JAMES    KENT. 
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PREFACE 

TO  THE  FIRST  VOLUME  OF  THE  FIRST  EDITION- 


Hatiho  retired  from  public  office  in  the  summer  of 
1823,  I  had  the  honour  to  receive  the  appointment  of 
Professor  of  Law  in  Columbia  College.  The  trustees 
of  that  institution  have  repeatedly  given  me  the  most 
liberal  and  encouraging  proofs  of  their  respect  and 
confidence,  and  of  which  I  shall  ever  retain  a  grateful 
recollection.  A  similar  appointment  was  received  from 
tbem  in  the  year  1793 ;  and  this  renewed  mark  of  their 
approbation  determined  me  to  employ  the  entire  leisure 
in  which  I  found  myself,  in  further  endeavours  to  dis- 
charge the  debt  which,  according  to  Lord  Bacon,  every 
man  owes  to  his  profession.  I  was  strongly  induced,  to 
accept  the  trust  from  the  want  of  occupation ;  being 
apprehensive  that  the  sudden  cessation  of  my  habitual 
employment,*  and  the  contrast  between  the  discussions 
of  the  forum  and  the  solitude  of  retirement  might  be 
unpropitious  to  my  health  and  spirits,  and  cast  a  pre- 
mature shade  over  the  happiness  of  declining  years. 


*  I  waa  appointed  Recordsr  nf  New-York  in  March.  1797,  and  from  Ihat 
time  natil  August,  1823,  I  wai  conaianily  employed  in  judioial  duties. 
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The  fblloving  lectures  are  the  fruit  of  the  acceptance 
of  that  trust ;  and  in  the  performance  of  my  collegiate 
duly  I  had  the  satisfaction  to  meet  a  collection  of  inter- 
esting young  gentlemen  of  fine  talents  and  puie  cha- 
racter, who  placed  themselves  under  my  instruction, 
and  in  whose  future  wel&re  a  deep  interest  is  felt. 

Having  been  encouraged  to  suppose  that  the  publica- 
tion of  the  Lectures  might  render  them  more  extensively 
useful,  I  have  been  induced  to  submit  the  present  volume 
to  the  notice  of  students  and  of  the  junior  members  of 
the  profession,  for  whose  use  they  were  originally  coip- 
piled>  Another  volume  is  wanting,  to  embrace  all  the 
material  parts  of  the  Lectures  which  have  been  com- 
posed. It  will  treat,  at  large,  and  in  an  elementary 
manner,  of  the  law  of  property,  and  of  personal  rights, 
and  commercial  contracts ;  and  will  be  prepared  for 
the  press  in  the  course  of  the  ensuing  year,  unless  in 
the  mean  time  there  should  be  reason  to  apprehend, 
that  another  volume  would  be  trespassing  too  far  upon 
the  patience  and  indulgence  of  the  public. 

Niw-YOK,  NovsMBn  33,  1B36. 
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PREFACE 


TO  THE    SECOND  VOLUME. 


When  the  first  volume  of  these  CommeDtaries  was 
published,  it  was  hoped  and  expected  that  a  second 
would  be  sufficient  to  Include  the  remainder  of  the  Lec- 
tures which  had  been  delivered  in  Columbia  College. 
But  in  revising  them  for  the  press,  some  parts  required 
to  be  suppressed,  others  to  be  considerably  enlarged, 
and  the  arrangementof  the  whole  to  be  altered  and  im- 
proved. A  third  volume  has  accordingly  become  re- 
quisite,* to  embrace  that  remaining  portion  of  the  work 
which  treats  of  commercial  law,  and  of  the  doctrine  of 
real  estates,  and  the  incorporeal  rights  and  privileges 
incident  to  them. 

It  is  probable  that  in  some  instances  I  may  have 
been  led  into  more  detail  than  may  be  thought  consist- 
ent with  the  plan  of  the  publication.  My  apology  is  to 
he  found  in  the  difficulty  of  being  really  useful  on  some 
branches  of  the  law,  without  going  iar  into  practical  \ 
illustrations,  and  stating,  as  far  as  I  was  able,  with  pre-  I 

■  ThU  ipp«Bted  ia  1828,  and  >  rouRii  Tolame  wu  raqoired,  and  apptusd 
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cisioD  and  accuracy,  the  established  distinctions.  Such 
a  detail,  however,  has  been,  and  will  hereafter  be, 
avoided  as  much  as  possible  ;  for  the  knowledge  that 
18  intended  to  be  communicated  in  these  volumes,  is  be- 
lieved to  be,  in  most  cases,  of  general  application,  and  . 
is  of  that  elementary  kind  which  is  not  only  essential 
to  every  person  who  pursues  the  science  of  the  law  as 
a  practical  profession,  hut  is  deemed  useful  and  orna- 
mental to  gentlemen  in  every  pursuit,  and  especially  to 
those  who  are  to  assume  places  of  public  trust,  and  to 
take  a  share  in  the  business  and  in  the  councils  of  our 
country. 
Niw-YoBi,  Norunu  17tb,  1BS7. 


IfoTi  BY  TBS  AtiTSoB. — Wlifn  the  N.  Y.  Sttiud  Slalutei  tK  ciled  inihid 
work,  tbelirel  edilioD  ori839  is generallf  referred lo ;  and  ifiheUsl  edition 
«fie46beiefeiTei]  tt>,  h  it  cited  aa  New-Tort  Snittdi^atutf  ,3d tdUion: 
■nd  if  the  eilatioQ  of  the  3d  tdition  be  by  ibe  piee,  the  reference  ii  (o  tb« 
new  pifiDg  at  ibe  top  of  each  leaf.  WbeneTor  I  have  bad  occMion 
to  refer,  in  tbii  new  edition  of  the  CominenMriM,  to  any  of  the  New- 
York  atalutoB,  I  hare  always  ciled  from  (be  3d  edition ;  but,  in  other 
rMpecU,  the  reference  to  the  1<i  edition  of  the  New-YoA  Revited  Statniet 
remain*  undialurbed,  and  I  have  not  thought  it  worth  the  Irouble  of  alter- 
ing that  reference,  inasmuch  aa  the  paging  to  the  finl  edition  of  the  atatutea 
is  prcMTved  in  the  margin  to  die  3d  edition. 
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PART    I.      

OP   THE    LAW    OF   NATIONS. 


LECTURE    I. 

THB    FOUNDATION   AND   HISTOKT   OF    THE    LAW    OF 
'  NATIONS. 

When  the  United  States  ceased  to  be  apartof  the  Bri- 
tish empire,  and  assumed  the  character  of  an  independent 
nation,  they  became  subject  to  that  system  of  rules  which 
reason,  morality  and  custom  had  estabUshed  among  the 
civilized  nations  of  Europe,  as  their  pubhc  law.  During 
the  war  of  the  American  revolution,  congress  claimed 
cognizance  of  all  matters  arising  upon  the  law  of  nations, 
and  tbey  professed  obedience  to  that  law,  "  according  to 
the  general  usages  of  Europe."'  By  this  law  we  are  to 
understand  that  code  of  public  instruction,  which  defines 
the  rights  and  prescribes  the  duties  of  nations,  in  their 
intercourse  with  each  other.  The  faithful  observance  of 
this  law  is  essential  to  national  character,  and  to  the  hap- 
piness of  mankind.    According  to  the  observation  of 


■  OnUiMncec(tbe4thI>ecember,17SlireUtirGramuiiiii]ec>ptiuM.  /««r- 
mI*  af  Caugrtf,  voL  TiL  185.  The  EngUah  jadga  hsve  frequently  dedand 
that  Iba  law  of  nUioiB  Depart  of  iIm  common  Uw  <J  Englacid.  Tiiqnet  v. 
Buh.  3  Burr.  1478.  Heath&ald  t.  Chilton,  t  lb.  9015 ;  and  it  ia  well  setdsd 
tbtt  Um  coBunon  law  of  BnglAnd,  lo  far  u  it  may  be  comiatent  with  the  eoo- 
■tintioM  of  thil  caonti;,  ind  ramaitn  niialtend  by  itaEute,  ia  an  OBaenlial  put 
ot  AiiMiican  jnriapnidenca.     Ftdr  tn/ra,  pp.  343.  479, 473. 

\ou  L  1 
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I  OP  THE  LAW  OF  NATION&  [Pari  L 

Montesquieu,*  it  is  founded  on  the  pnaciple,that  different 
nations  ought  to  do  each  otheras  much  good  in  peace, 
*3  and  as  'httle  harm  in  war,  as  possible,  without  injury 
to  their  true  interests.  But  as  the  precepts  of  this 
code  are  not  defined  in  eve»y  case  with  perfect  precision, 
and  as  nations  have  no  common  civil  tribunal  to  resort  to" 
for  the  interpretation  and  execution  of  this  law,  it  is  often 
very  difficult  to  ascertain,  to  the  satisfaction  of  the  par- 
ties concerned,  its  precise  injunctions  and  extent ;  and  a 
still  greater  difficulty  is  the  want  of  adequate  pacific 
means  to  secure  obedience  to  its  dictates. 

There  has  been  a  difference  of  opinion  among  writerSt 
concerning  the  foundation  of  the  law  of  nations.  It  has 
itunnibeen  considered  by  some  as  a  mere  system  of  positive  in- 
iw  of  N»-  stitutions,  founded  upon  consent  and  usage ;  while  others 
have  insisted  that  it  was  essentially  the'same  as  the  law  of 
nature,  apphed  to  the  conduct  of  nations,  in  the  character 
of  moral  persons,  susceptible  of  obhgations  and  laws.  We 
are  not  to  adopt  either  of  these  theories  as  exclusively 
true.  The  most  useful  and  practical  part  of  the  law  of 
nations  is,  no  doubt,  instituted  or  positive  law,  founded  on 
usage,'  consent  and  agreement.  But  it  would  be  impro- 
per to  separate  this  law  entirely  &om  natural  jurispm- 
deace,  and  not  to  consider  it  as  deriving  much  of  its  force 
and  digni^  fh>m  the  same  principles  of  right  reason,  the 
same  views  of  the  nature  and  constitution  of  man,  and 
the  same  sanction  of  Divine  revelation,  as  those  from 
which  the  science  of  morality  is  deduced.  There  is  a 
natural  and  a  positive  law  of  nations.  By  the  former, 
every  state,  in  its  relations  with  other  states,  is  bound  to 
conduct  itself  with  justice,  good  faith  and  benevolence  ; 
and  this  application  of  the  law  of  nature  has  heen  called 
by  Vatlel  the  necessary  law  of  nations,  because  nations 


'  L'Stfrrit  in  LeUc,  b.  1.  c  3. 
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Let  11  OF  THE  LAW.  OF  NATIONa  3 

are  bound  by  the  law  of  nature  to  observe  it ;  and  it  is 
termed  by  otliers  the  internal  law  of  nations,  because  it 
is  obhgatory  upon  them  in  point  of  conscience.* 

We  ought  not,  therefore,  to  separate  the  scienceof  pub- 
lic law  from  that  of  ethics,  nor  encourage  the  dan- 
gerous •suggestion,  that  governments  axe  not  so  *3 
strictly  bound  by  the  obhgations  of  truth,  justice  and  ■« 
humanity,  in  relation  to  other  powers,  as  they  are  in  the 
management  of  their  own  local  concerns.  States,  or 
bodies  politic,  are  to  be  considered  as  moral  persons,!  ^ 

having  a  public  will,  capable  and  free  to  do  right  and ',   ^r"^-*^  *^,      , 
wrong,  inasmuch  as  they  are  collections  of  individuals, i^  t.  ^-  -'"    ■'■'  ' 
each  of  whom  carries  with  him  into  the  service  of  the  \  j//jJ. , 
community  the  same  binding  law  of  morality  and  re- 
ligion which  ought  to  control  his  conduct  in  private  life> 
The  law  of  nations  is  a  complex  system,  composed  of 
various  ingredients.    It  consists  of  general  principles  of 
right  and  justice,  equally  suitable  to  the  government  of 
individuals  in  a  state  of  natural  equality,  and  to  the  rela- 
tions and  conduct  of  nations ;  of  a  collection  of  usages, 
customs  and  opinions,  the  growth  of  civilization  and 

■  FoUrf,  Frelim.  aac.  7.  Om»it  auten  in  rt  emumttia  onudom  gmtivm 
Lti  matmr*  fmUnda  ft.  Oic.'nue.Di*p.l.\3.  Hdneccto,  ia  bi«  JIbwtato 
Jurit  Natarm  tt  OrnUtim,  b.  1.  cb.  1  Uld  3,  (>nd  which  ii  leij  eiceileni  u 
to  ibe  fint  branch  of  ibe  nibject,)  and  all  the  other  great  mutere  of  ethical  end 
mtioail  jnriqiTudeiice,  place  tbe  foondBtioa  of  the  Ibw  of  n^inte  in  thg  will  of 
God,  diaccFTanbls  by  li^l  raaaOD,  and  aided  b;  DiTina  revelatiMi ;  and  iti 
prineipla*,  wfaeo  ^plicable,  apply  with  equal  obligation  to  individuata  and  to 
""■"^  A  recent  French  writet  (J\fc  Victor  JFauehtr)  diride*  the  law  of  na- 
tiom  into  two  branchea.  (I.)  Paiblte  inteniationat  [aw,  which  regulutea  the 
political  telalioo  of  natian  to  natioii ;  and  (9.)  private  international  law,  whjch, 
though  tiand  npon  the  fint,  raguloie*  the  reeiprocal  and  penoo^  lelationa  of 
dM  inhabitant!  of  difiereoi  •tatea. 

*  Dr.  Flandi  Lieber,  in  hia  "  Minnal  of  Political  Ethics,"  3  Tola.,  Boaton, 
1838,  haa  ihown  with  great  force,  and  by  the  moet  atriking  and  appoaite  illna. 
natian*,  the  onj[iDal  coonecdon  between  tight  and  moislity,  and  the  reaaon 
and  iMceaity  of  the  ^tplication'of  the  principlea  of  etbica  to  the  tcience  of 
potitica  and  the  adniiiiiBtntioi)  of  garemmeiit.  The  woA  ia  excellent  in  it* 
docBinaa,  and  it  if  enriched  with  nhou  and  pnfonnd  eiuditim 
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commerce ;  and  of  a  code  of  conventional  or  positive 
law.*  In  the  absence  of  these  latter  regulations,  the  in- 
tercourse and  conduct  of  nations  are  to  be  governed  by 
principles  fairly  to  be  deduced  from  the  rights  and  duties 
of  nations,  and  the  nature  of  moral  obligation  ;  and  we 
have  the  authority  of  the  lawyers  of  antiquity,  and  of 
some  of  the  first  masters  in  the  modem  school  of  pubUc 
law,  for  placing  the  moral  obligation  of  nations  and  of 
individuals  on  similar  grounds,  and  for  considering  in- 
dividual and  national  morality  as  parts  of  one  and  the 
same  science.** 

The  law  of  nations,  so  far  as  it  is  founded  on  the  prin- 
ciples of  natural  law,  is  equally  binding  in  every  age, 
and  upon  all  mankind.  But  the  Christian  nations  of 
Europe,  and  their  descendants  on  this  side  of  the  Adan- 
ric,  by  the  vast  superiority  of  their  attainments  in  arts, 
and  science,  and  commerce,  as  well  as  in  pohcy  and 
government ;  and,  above  all,  ly  the  brighter  light,  the 
more  certain  truths,  and  the  more  definite  sanction  which 
Christiani^  has  communicated  to  the  ethical  jurispru- 
dence of  the  ancients,  have  established  a  law  of 
•4  nations  pecuhar  tothemselves.  They  •form  together 
a  community  of  nations  united  by  religion,  man- 
ners, morals,  humanity  and  science,  and  united  also  by 
the  mutual  advantages  of  commercial  intercourse,  by 
the  habit  of  forming  alliances  and  treaties  with  each 
other,  of  interchanging  ambassadors,  and  of  studying 


«  2  JWa»on'»  Stp.  448,    Story,  J. 

k  A  wriler  in  the  Edinburgh  Rttieta  for  April,  1B43,  comiden  the  eleiaem* 
of  which  the  law  of  natUnu  ia  compueed,  u  conEUIiiig,  (I-)  of  iaUmalianiil 
moralits,  being  the  rules  comminded  by  the  Deity,  ond  which  mar  be  coUed 
the  divine  or  natural  liw  of  naiioti*-,  (ft.)  of  intmatiima!  laa,  being  rules  of 
condacl  sMictioned  by  the  public  opinion  snd  UBSges  of  civilized  nnlionB,  and 
which  msy  be  called  the  hQmui,  ihe  actual,  fto  received,  or  the  poailipe  law 
of  natioDi.  The  one  treala  the  law  of  natigm  «a  a  acience,  and  the  other  «• 
«  ^tem  of  poiitiTe  rale*. 
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and  recognising  the  same  writers  and.  systems  of  public 
law." 

After  devoting  the  present  lecture  to  a  cursory  view 
of  the  history  of  the  law  of  nations,  I  shall  enter  upon 
the  examination  of  the  European  and  American  code  of 
international  law,  and  endeavour  to  collect,  with  accu- 
racy, its  leading  principles,  and  to  discuss  its  practical 
details. 

The  law  of  nations,  as  understood  by  the  European  uvarx*- 
world,  and  by  us,  is  the  offspring  of  modern  times.  TheeiiDtam^! 
most  refined  states  among  the  ancients  seem  to  have  had 
no  conception  of  the  moral  obligations  of  justice  and 
humanity  between  nations,  and  there  was  no  such  thing 
in  existence  as  the  science  of  international  law.  They 
regarded  strangers  and  enemies  as  nearly  synonymous, 
and  considered  foreign  persons  and  property  as  lawful 
prize.  Their  laws  of  war  and  peace  were  barbarous 
and  deplorable.  60  litde  were  mankind  accustomed  to 
regard  the  rights  of  persons  or  property,  or  to  perceive 
the  value  and  beauty  of  public  order,  that,  in  the  most 
enli^tened  ages  of  the  Grecian  republics,  piracy  was 
regarded  as  an  booourable  employment.  There  were 
powerful  Grecian  states  that  avowed  the  practice  of 
pirai^ ;  and  the  fleets  of  Athens,  the  best  disciplined 

'llwUw  ofnaiim,  br  the  obligstioat  of  wtucb  individoali  and  sUtea  arc 
boaitd,  ii  ideDtical  with  the  will  ofOod,  and  that  will  iiaaceiMu)«'l>BiyB  Mr. 
BfaniuDg,  either  bf  eonaultios  Divine  leveUtion,  where  that  ia  declanloty, 
or  bj  the  applicatioo  of  human  reuoD  where  refeUtioniaaileiil.  Chrialianitf, 
in  the  worda  of  Bullar,  "  ia  an  authoritative  publicetion  of  natural  religion," 
and  it  ialroin  lbs  annctton  which  rerelation  give*  (o  natural  law,  that  we  muit 
«ipeet  tba  grsdaal  increaae  of  the  reapect  paid  to  justice  between  naiiona. 
Cbnattaniiy  reveal*  to  na  ageoeral  ayatem  of  icoraliiy,  bai  the  application  to 
ihe  daiaila  <(  practice  ia  left  to  be  diacovered  by  human  leiaon.  Bee  Cmk- 
mcatariM  an  Ikt  Law  ofNatmt,  by  Wm.  Oke  Manning,  Eaq.,  London,  1839, 
b.3.eli.  1.  Thiaworkia  the  fiiat  Engliah  (reatiee  which  I  have  aeen,  contain- 
ing angular  and  didactic  diaenanon  of  ibeteience,  and  it  i*a  moA  of  great 
eieelleoce ;  and  I  beg  lean  to  lecominend  ii  vtongVl  to  the  attention  of  ibe 


<l^r(.i 
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aad  most  reapectable  naval  force  in  all  aotiqui^,  vera 
exceedingly  addicted  to  piratical  excursione.   It  was  the 
receivedopinioD,  that  Greeks,  even  ae  between  their  own 
dties  and  slatesi  were  bound  to  no  duties,  nor  by  any 
moral  law,  without  compact ;  and  that  prisoners  taken 
in  war  bad  no  rights,  and  migbt  lawfully  be  pul  to  death, 
or  sold  into  perpetual  slavery,  with  their  wires  end  chil- 
dren.* 
*5        'There  were,  however,  many  feeble  efibrts,  and 
some  succesafulexamples,  to  be  met  with  in  Grecian 
history,  in  favour  of  national  justice.    The  object  of  the 
Amphictyonic  council  was  to  institute  a  law  of  nations 
among  the  Greeks,  and  settle  contests  between  Grecian 
states  by  a  pacific  adjustment.    It  was  also  a  law  of  na- 
tions among  tbem,  and  one  which  was  very  religiously 
observed,  to  allow  to  the  vanquished  the  privilege  of 
burying  tbeir  own  dead,  and  to  grant  the  requisite  truce 
^  ibr  that  purpose.  Some  of  the  states  had  public  ministers 
c,^'^    y  reaident_at  the  courts  of  others,'*  and  there  were  some 
'^^'  ^  distingaiabed  instances  of  great  humanity  shown  to  prl- 

)        .  soners  of  war.    During  a  cessation  of  arms  in  the  course 

. 'V  *'*'      ofthePeloponnesian  war,  Athens  and  Sparta  agreed  to 
*- '  *  an  exchange  or  mutual  surrender  of  prisoners.*     The 

sound  judgment  and  profbuod  reflections  of  Aristollei  - 
naturally  raised  his  sense  of  right  above  the  atrocious 
maxims  and  practices  of  his  age,  and  he  perceived  the 
injustice  of  that  doctrine  of  Grecian  policy,  that,  by  the 
laws  of  war,  the  vanquished  became  the  absolute  properly 


•  TItMeyiidu,  b.  1.  mo.  5.  MtfinPt  HitUry  •/  Gntct,  8to.  adit.  *oI. 
iL  3Sa.  ToL  Ti.  107.  135.  >t  fotrim.  Inemttt,  Ont.  FmaAt.  Optra,  tAvt. 
WolGiit,  p.  635.— fariori  wmtmti  (MmK  iwlw.  Warft  /■fHiry  Mt*  th* 
Bitiny  0/  tkt  Ztm  a/  Iftti»»t,  voL  i.  177— ISS.  O^pttet  Origim  dm 
X«uc,  &a  put  3.  b.  &  ffriittaf,  b.3.c.7.  JuttitCi  Bit.\.1&.  n.i.  La. 
tneiaium  marit  gbr^tam  kaMatKr.  Fattn'a  AtififiitttM  «/  Qrmet,  b.  S. 
c.  lOuidiab.4.  0.31. 

b  MUfart*  Eiatory,  voL  t.  378,  37S.  •  TImtfd.  1.  S.  c  18. 
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of  the  Tictor.  '*  Wise  men,"  he  observed,  "  entertained 
different  opinions  upon  that  antgect.  Some  conaidered 
superiority  aa  a  proof  of  virtne,  because  it  ia  its  natural 
e^t,  and  they  asserted  it  to  be  just  that  the  victors 
sbonld  be  masters  of  the  vanquished ;  vhilat  others ' 
denied  the  force  of  the  argument,  and  maintained  that 
nothing  coald  be  truly  just  which  was  inconsistent  with 
humanity.""  He  then  proceeded  to  weaken  by  argu- 
ment the  fiilse  foundalioua  on  which  the  law  of  slavery, 
by  means  of  capture  in  war,  was  established ;  and  though 
be  does  not  write  on  the  subject  very  distinctly  or  for- 
cibly, it  seems  to  be  quite  apparent  that  his  convictions 
were  ag^nst  the  law. 

The  Romans  exhibited  much  stronger  proofs  than  the  i 
Greeks  of  the  influence  of  regular  law,  and  there  was  a 
marked  di^rence  between  those  nations  in  their  in- 
tercourse 'with  foreign  powers.  It  waa  a  principle  "O 
of  the  Romui  government,  that  none  bat  a*  sworn 
soldier  could  lawfully  fight  the  enemy ;  and  in  many  in- 
stencea  the  Romans  showed  that  they  excelled  the 
Greeks,  by  the  observance  of  better  principles  in  their 
reladona  with  other  nations.  The  institution  of  a  college 
of  heralds  or  priests,  charged  with  the  fecial  law  relating 
to  declarations  of  war  and  treaties  of  peace,  was  evi* 
dence  of  a  people  considerably  advanced  in  the  cultiva- 
tion of  the  law  of  nations  as  a  science  ;*>  and  yet  with 
what  little  attention  they  were  accustomed  to  listen  to  the 
voice  of  justice  and  humanity,  appears  but  too  plainly  in 
their  haugh^  triumphs,  their  cunning  interpretation  of 
treaties,  their  continual  violation  of  justice,  their  cruel 

•  eatit^  JriiUIWt  Patitiet,  toL  iL  86,  36. 

k  XA^,  b.  1.  c  S3.  7hb.9c6.  75.36.  c  3.  Oietn  dt  Cg^.l.H.  The 
taOtgimm  fteUimm  wu  iunitaud,  teeording  lo  Ugtadmrr  motj,  bi  euljr  u 
the  nifn  of  Nsma  PompiKua,  and  Ibe  efficacy  of  that  inMitutian  «a  tlM  rigfaw 
of  WBi  i«  deeland  by  CiecrOf — belli  mqaita*  wanetiuimi  fedali  ptfaU  Jb. 
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rules  of  war,  and  the  whole  series  of  their  wonderful 
successes,  in  the  steady  progress  of  the  conquest  of  the 
world.  The  perusal  of  Livy's  maguificent  history  of  ihe 
rise  and  progress  of  the  Roman  power,  excites  ourconstant 
'  admiration  of  the  vigour,  the  skill,  the  valour  and  the 
fortitude  of  the  Roman  people;  yet,  notwithstanding  the 
splendour  of  the  atory,  and  the  attractive  simplicity  of 
the  writer,  no  reader  of  taate  and  principle  can  well 
avoid  feeling  a  thorough  detestation  of  the  fierce  spirit 
of  conquest  which  it  displays,  and  of  the  barbarous  in- 
ternational law  and  customs  of  the  ancients. 

A  purer  system  of  public  morak  was  cultivated,  end 
insensibly  gained  ground,  in  the  Roman  state.  The 
cruelties  of  Marius  io  the  Jugurthan  war,  when  he  put 
part  of  the  inhabitants  of  a  Numldian  town  to  the 
sword,  and  sold  the  rest  for  slaves,  were  declared 
by  Sallust*  to  be  a  proceeding  contra  Jus  belli.  At  the 
zenith  of  the  Roman  power,  the  enlarged  and  philosophi- 
cal mind  of  Cicero  was  struck  with  extreme  disgust,  at 
the  excesses  in  which  hiscountiymenindulged  their  mili- 
tary spirit.  He  justly  discerned  that  mankind  were  not 
intended,  by  the  law  and  constitution  of  their  uature,  as 
rational  and  social  beings,  to  live  in  eternal  enmity  with 
each  other ;  and  he  recommends,  in  one  of  the  most 
beautiful  and  perfect  ethical  codes  to  be  met  with 
*7  'among  the  remmns  of  the  ancients,  the  virtues  of  hu- 
manity, liberality  and  justice,  towards  other  people, 
as  being  founded  in  the  universal  law  of  nature.  Their 
ancestors,  he  observed,  applied  the  term  enemy  to  that 
man  whom  they  regarded  merely  as  a  foreigner ;  but  to 
deny  to  strangers  the  use  and  protection  of  the  city, 
would  be  inhuman.  To  overturn  justice  by  plundering 
others,  tended  to  destroy  civil  society,  as  well  as  violate 
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the  law  of  nature,  and  the  iostitiitions  of  heaven  ;  and 
b;  some  of  the  most  happy  illustrations  and  pathetic  ex- 
amples, Cicero  vindicated  the  truth,  and  iuculcated  the 
value  of  the  precept,  that  nothing  was  truly  useful  which 
was  not  boneat.*  In  the  latter  ages  of  the  Roman  em- 
pire, wben  their  municipal  law  became  highly  cultiva- 
ted, and  adorned  by  philosophy  and  science,  the  law  of 
nations  was  recognised  as  part  of  the  natural  reason  of 
mankind.  Qvod  vera  natwaiit  ratio  inter  onma  homiaa 
conUitmit,  id  Ojpud  omnei  genta  peraque  cvitoditttr,  vocatur 
qvejtu  gattium,  quaii  quo  jure  oaaiei  gaUu  vtaiUvr>  The 
Roman  law  was  destined  to  obtain  the  honourable  dis- 
tinction of  becoming  a  national  guide  to  future  ages,  and 
to  be  appealed  to  by  modem  tribonesand  writers,in  cases 
in  which  asage  and  positive  law  are  silent,  as  one  autho^ 
ritative  evidence  of  the  decisions  of  the  law  of  nations. 
It  must  be  admitted,  however,  that  the  sages  from 
whose  works  the  Pandects  were  compiled,  speak  very 
indistiuctly  and  imperfectly  on  the  subject  of  national 
law.  They  must  be  read  with  much  discrimination,  as 
OrotiuB  observed,*' for  they  often  call  that  the  lawof  na^ 
tioDS  wbicb  prevailed,  and  perhaps  by  casual  consent, 
nnw>ng  gome  muions  only ;  and  many  things  which  be- 
longed to  the  law  of  nations  they  treated  indiscriminately 
with  matters  of  mere  municipal  law.  The  E«inan  juris- 
prudence, in  its  most  cultivated  state,  was  a  very 
imperfect  transcript  of  the  precepts  of  natural  *jus-  *8 
tice  on  the  subject  of  national  du^.  It  retained 
strong  traces  of  ancient  rudeness,  &om  the  want  of  the 
Christian  system  of  morals,  and  the  civilizing  restraints 
of  commerce.  We  find  the  barbarous  doctrine  still  as-^ 
serted,  that  prisoners  of  war  became  slaves ^'wvj:«iUtii»,' 

•  Off.  b.  ].  ux.  13.  b.  3.  aec.  5,  6,  7.  11.    Dt  LtgUnu,  b.  1. 

•  Dig. 1.1.3.    /Ml.  1.9. 1. 

•  Pnitg.  MC.  53. 

'  Inrt.  1.3,4.    iNf.  lib.  t.  tU.  S.  «Bc  6.,  mil  Ub.  40.  lit.  iS.  cb.  13.  Mc  I. 
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and  even  in  respect  to  foreign  nations  with  whom  the 
Romans  were  at  peace,  but  had  no  particular  alliance, 
it  is  laid  down  in  the  digests,  that  whoever  passed  &oni 
one  country  to  the  other  became  immediately  a  slave. 
Nam  li  aim  gmle  aliqua  tuque  amicitiam,  neque  hoipitivm, 
luque^tdta  amicitia  cavtafaetmn  Aofiemtu  .■  At  hoitet  quidem 
non  aunt.  Quod  autem  ex  mutro  ad  eoi  perrenit,  tUorvm 
fit:  et  liber  homo  noUer  ab  eii  a^Ha,  tervut  fit,  et  eorvm. 
Nkmque  m  ti  tib  illit  ad  not  altqutd  perveniat.^  It  is  im- 
possible to  conceive  of  a  rule  of  national  law  more  di- 
rectly calculated  to  destroy  all  commercial  intercourse, 
and  to  maintain  eternal  enmity  between  nations. 

The  irruption  of  the  northern  tribes  of  Scythia  and 
Germanyv  overturned  all  that  was  gained  by  the  Roman 
law,  annihilated  every  restraint,  and  all  sense  of  national 
obligation;  and  civil  societyrelapsedintotheviolenceand 
Vimacmpcon&sion  of  the  barbarous  ages.  Mankind  seemed  to 
miiMK  ■■•■.  be  doomed  to  live  once  more  in  constant  distrust  or  hos- 
tility, and  to  regard  a  stranger  and  an  enemy  as  almost 
the  same.  Piracy,  rapine  and  ferocious  warfare  de- 
{bnned  the  annala  of  Europe.  The  manners  of  nations 
were  barbaroos,  and  their  maxims  of  war  cruel.  Slave- 
ry was  considered  as  a  lawful  consequence  of  CE^itivity. 
Mr.  Bairington''  has,  indeed,  cited  the  laws  of  the  Visi- 
goths, 8as>ns,  Sicilians  and  Bavarians,  as  restraining, 
by  die  severest  penalties,  the  plunder  of  shipwrecked 
goods,  and  t^e  abuse  of  shipwrecked  seamen,  and  as  ex- 
tending the  rights  of  hospitality  to  strangers.  But, 
•9  notwithstanding  •a  few  efforts  of  this  kind  to  in- 
troduce order  and  justice,  and  though  municipal 
law  had  undergone  great  improvement,  the  law  of  na- 
tions remained  in  a  rude  and  uncultivated  state,  down 
to  the  period  of  the  16th  century.    In  many  instances, 


■  Dig.  49.  15. 5.  S. 
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shipwrecked  strangers  were  made  pruoners,  and  sold 
as  slaves,  without  excidng  any  complaint,  or  offending 
any  public  sense  of  justice.  Numerous  cases  occurred 
of  acts  of  the  greatest  perfidy  and  cruel^  towards 
strangers  and  enemies.  Prisoners  were  put  to  death  for 
their  gallantly  and  bnive  defence  in  war.  There  was 
00  reliance  upon  the  word  and  honour  of  men  in  power. 
B«prisals  and  prirale  war  were  in  constant  activity. 
Instances  were  fi%quentof  the  violation  of  embassies,  of 
the  mnrdei  of  hostages,  the  imprisonment  of  guests,  and 
the  killing  of  heralds.  The  victor  ui  war  had  bis  option 
in  dealing  with  bis  prisoners,  either  to  pat  them  to  death, 
or  reduce  them  to  slavery,  or  exact  an  exorbitant  ran- 
som for  their  deliverance.  So  late  as  the  time  of  Car- 
dinal Richelieu,  it  was  held  to  be  the  right  of  all  nations 
to  oirest  strangers  who  came  into  the  country  without  a 
safe  conduct.' 

The  Emperor  Charlemagne  made  distinguished  efibrts 
to  improve  the  condition  of  Europe,  by  the  introduction 
of  order,  and  the  propagation  of  Christianity  ;  and  we 
have  cheering  examples,  during  the  darkness  of  the 
middle  ages,  of  some  recognition  of  public  law  by  means 
of  aUiances,  and  the  submission  of  disputes  to  the  arbi- 
trament of  a  neutral  power.  Mr.  Ward  enumerates  five 
institutions,  existing  aboat  the  period  of  the  1 1th  century, 
which  made  a  deep  impression  upon  Europe,  and  con- 
tributed, in  a  very  essential  degree,  to  improve  the  law 
of  nations.^  Tbestf  institutions  were,  the  feudal  system, 
the  concomnce  of  Europe  in  one  form  of  religious 
worship  and  government,  the  'establishment  of  *10 
chivalry,  the  negoliatioDS  and  treaties  forming  the 
ooDventimwl  law  of  Europe,  and  the  settlemeat  of  a 
scale  of  political  rank  and  precedency. 
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Of  all  these  causes  of  reformation,  the  most  we^ht  is 
to  be  attributed  to  the  iotiaaate  alliance  of  the  great 
nn  powers  as  one  Christian  community.  The  influence  of 
Christianity  was  very  efficient  towards  the  introduction 
of  a  better  and  more  enlightened  sense  of  right  and  jus- 
tice among  the  governments  of  Europe.  It  taught  the 
duty  of  benevolence  to  strangers,  of  humanity  to  the 
vanquished,  of  the  obligation  of  good  faith,  and  of  the 
sin  of  murder,  revenge  and  rapacity.  The  history  of 
Europe,  during  the  early  periods  of  modern  history, 
abounds  with  interesting  and  strong  cases,  to  show  the 
authority  of  the  church  over  turbulent  princes  and  fierce 
warriors,  and  the  efiect  of  that  authority  in  meliorating 
manners,  checking  violence,  and  introducing  a  system  of 
morale,  which  inculcated  peace,  moderation  and  justice. 
The  church  had  its  councils  or  convocations  of  the  clergy, 
which  formed  the  nations  professing  Christianity  into  a 
connection  resembling  a  federal  alliance,  and  those  coun- 
cils sometimes  settled  the  titles  and  claims  of  princes, 
and  regulated  the  temporal  afiairs  of  the  Christian 
powers.  The  confederacy  of  the  Christian  nations  was 
bound  together  by  a  sense  of  common  duty  and  interest 
in  respect  to  the  rest  of  mankind.  It  became  a  general 
principle  of  belief  and  action,  that  it  was  not  only  a  right, 
but  a  duty,  to  reduce  to  obedience,  for  the  sake  of  con- 
version, every  people  who  professed  a  religious  faith 
diSerent  from  iheir  own.  To  make  war  upon  infidels 
was,  for  many  ages,  a  conspicuous  part  of  European 
puhUc  law ;  but  this  gross  perversion  of  the  doctrines 
and  spirit  of  Christianity,  had  at  least  one  propitious 
efiect  upon  the  Christian  powers,  inasmuch  as  it  led  to 
the  cultivation  of  peace  and  union  between  them,  and  to 
a  more  free  and  civilized  intercourse.  The  notion  that 
it  was  lawful  to  invade  and  subdue  Mahometan  and 
Pagan  countries,  continued  very  long  to  sway  the  minds 
of  men ;  and  it  was  not  till  after  the  age  of  Grotius 
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and '  Bacon,  that  thia  error  was  eDtirely  eradicated. 
Lord  Coke>  held,  that  an  alliance  for  inutaal  defence 
was  nnlawfnl  between  Christians  and  Turks ;  and 
Grotins  was  very  cautions  as  to  the  admission  of  the 
lawfulness  of  alliances  with  infidels,  and  he  had  no 
doabt  that  all  Christian  nations  were  hoand  to  assist 
one  another  against  the  attacks  of  infidels.''  Even  Lord 
Bacon'  thought  it  a  matter  of  so  much  doubt,  as  to  pro- 
poand  it  seriously  as  a  question,  whether  a  war  with 
infidels  was  not  first  in  order  of  dignity,  and  to  be  pre- 
ferred to  all  other  just  temporal  quarrels ;  and  whether 
a  war  with  infidels  might  not  be  undertaken  merely 
for  the  propagation  of  the  Christian  faith,  without  other 
cause  of  hostility. 

The  infiaence  of  chivalry  was  beneficial  upon  the  laws  or  cwmrr; 
of  war.  It  introduced  declarations  of  war  by  heralds  ; 
and  to  attack  an  enemy  by  surprise  was  deemed  coward- 
ly and  dishonourable.'  It  dictated  humane  treatment 
to  the  vanquished,  courtesy  to  enemies,  and  the  virtues 
of  fidelity,  honour  and  magnanimity  in  eveiy  species 
of  warfare. 


-4riMf.  155. 

k  Onthu,  b.  2:  c.  15.  iec  11,  13.  The  niuTenitj  of  SaUmuica,  ■■  etr\j 
M  1550,  dMidtd  in  (avoor  of  Lm  Cwu  npon  the  iheaia  muDtained  by  Be. 
polveda,  and  refiiud  by  Laa  Caaai,  ihat  it  waa  a  right  and  duly  la  make  wai 
npon  Pagui  and  Heretics,  in  oider  to  propi^te  Ibe  true  fsith.  But  tha 
minds  of  men  in  Catfaotie  countriM  remaiDed  long  unieltled  an  thia  point, 
•nd  tb«  doettinu  of  Sepnlveda  are  Mid  to  haTe  been  aanctioned  within  tha 
period  of  the  last  fifty  yean  by  the  royal  acedetny  of  lustory  at  Madhd. 
(Diel.  Hut.  mrt.  StpalBtda.  Vtrptmeli't  Diaeewu  before  tie  JVcw-IVi 
HUtarical  Smnety,  ISIS.)  Even  as  late  a*  1T18,  the  Emperor  Charlea  VL 
commnoned  two  ahipi  of  war  to  cmiae '"  through  any  aeaa,  fai  and  wide, 
lo  foUow  and  puraao  an;  inch  ai  are  the  enemiei  of  our  augott  honae,  but 
ekUJif  tkt  ranuM  >/  the  ChriUiait  Bame."  The  commiaiion  waa  dated  at 
Vienna,  July  16,  IT18.  But  afterwarda  thecommiaaionwDBieslricted  by  an 
•dditJonal  imliuetJon,  dated  at  BnuaelB,  38th  September,  1718,  to  war 
"agaioltlha  Spaniarda,  but  not  againil  any  other  power,  tiouj'A  nwn  nicinic* 
f  Ue  CkiUtiaa  namt."  Bee  the  conrniiaaioii  at  large  in  CsUender**  Vej/agei, 
vol.  iiu  447.  4S0. 

<  Aem>«  mria,  ml  iu.  473. 499. 
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ortiM  Qtu  The  iotrodnctioQ  and  study  of  the  civil  law  must  also 
"'  have  contributed  largely  to  more  correct  and  liberal 
views  of  the  rightB  and  duties  of  nations.  It  was  im- 
poEsible  that  sucb  a  refined  and  wise  system  of  munici- 
pal and  etbical  jurispradence  as  the  Raman  law,  could 
have  been  tangbt  in  aniversitieB  and  scfaools,  and  illus- 
trated by  a  succession  of  eminent  civilians,  wbo  were 
worthy  of  being  associated  with  the  Roman  sages,  with- 
out at  the  same  time  producing  a  great  e£fect  upon  the 
public  mind.  This  grand  monument  of  the  embodied 
wisdom  of  the  ancients,  when  once  known  and  examined, 
iDust  have  reflected  a  broad  stream  of  light  upon  the 
fendal  institutions,  and  the  public  councils  of  the  Euro- 
pean nations.  We  accordingly  find  that  the  roles  of  the 
civil  law  were  applied  to  the  government  of  na- 
•13  tional  rights,  and  they  have  'contributed  very  ma- 
terially to  the  erection  of  the  modem' international 
law  of  Europe.  From  the  13th  to  the  16th  century,  all 
controversies  between  nations  were  adjudged  by  the 
niles  of  the  civil  law. 
WTmum.  Treaties,  conventions  and  commercial  associations 
had  a  stilt  more  direct  and  visible  influence  in  the  form- 
ation of  the  great  modern  code  of  public  law.  They 
gave  a  new  character  to  the  law  of  nations,  and  ren- 
dered it  more  and  more  of  a  positive  or  instituted  code. 
Commercial  ordinances  and  conventions  contributed 
greatly  to  improve  and  refine  public  law,  and  the  inter- 
course of  nations,  by  protecting  the  persons  and  pro- 
perty of  merchants  in  cases  of  shipwreck,  and  against 
piracy,  and  against  seizure  and  arrest  upon  the  breaking 
out  of  war.  Anxiliary  treaties  were  tolerated,  by  which 
one  nation  was  allowed  to  be  an  enemy  to  a  certain  ex- 
tent only.  Thus,  if  in  time  of  peace,  a  defensive  treaty 
had  been  made  between  one  of  the  parties  to  a  subse- 
quent war  and  a  third  power,  by  which  a  certain  num- 
ber of  troops  were  to  be  fiimished  in  case  of  war,  a 
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cotppliaoce  vith  this  eagagement  implicated  the  auxi- 
liary as  a  part;  to  the  war,  otily  lofar  as  her  coDtiogeDC 
was  concen)ed>  The  nations  of  Europe  had  advaaced 
to  this  extent  in  diplomatic  scieooe  as  early  as  the 
beginning  of  the  ISth  centuty,  aud  such  a  refinement  was 
totally  unknown  to  the  aocieat3.>  Tieaties  of  subsidy 
showed  also  the  progress  of  the  law  of  nations.  The 
troops  of  one  nation,  to  a  definite  extent,  could  be  hired 
for  the  service  of  one  of  the  belligerents,  without  afford- 
ing ground  for  hosdlity  with  the  community  which  sup- 
plied the  specific  aid.  The  rights  of  commerce  began 
to  be  regarded  as  under  the  protection  of  the  law  of 
nations,  and  Queen  Elizabeth  complained  of  the  Span- 
iards, that  they  had  prohibited  commerce  in  the  Indian 
seas,  contrary  to  that  law. 

The  efibrts  that  were  made,  upon  the  revival  of  com- 
merce, to  suppress  piracy,  and  protect  sbipwrecked  pro- ' 
perty,  show  a  returning  sense  of  the  value,  and  of  the 
obligations  of  national  justice.  The  case  of  shipwrecks 
may  be  cited,  and  dwelt  upon  for  a  moment,  as  a 
particnlat  and  strong  instance  *of  the  feeble  begin-  *1S 
niogs,  the  slow  and  interrupted  progress,  and  final 
and  triumphant  success  of  the  principles  of  public  right. 
Valitt^  imputes  the  barbarous  custom  of  plundering  ship- 
wrecked property,  not  merely  to  the  ordinary  cupidity 
for  gun,  but  to  a  more  particular  and  peculiiir  cause. 
The  earliest  navigators  were  almost  all  pirates,  and  the 
inhabitants  of  the  coasts  were  constantly  armed  against 
their  depredations,  and  whenever  they  bad  the  misfortune 
to  be  shipwrecked,  they  were  pursued  with  a  vindictive 

■  Unte  BeniT  IQ->  in  ISM.  tlie  Flaminca  obuiMd  Umve  to  «MTr  on  thaii 
tnde  u  twtu],  wbcn  England  and  Frtmco  wera  it  wir,  m  long  «■  \h»j  took 
DO  olhcr  put  XQ  Uw  war  than  what  tbeir  earl,  luider  hii  feodal  rcEatioD  to  lbs 
(Town  of  Francs,  was  called  apon  hj  raaaon  of  hii  homaBa  to  paifono.— 
ANlky'v&r^  NmsI  Hiittry  if  Baglami,  vol  L  ISO. 

»  Cvwi.  Mr  QrA  ton.  ii.  ST9— $87. 
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spirit,  and  deemed  just  objectg  of  punishment.  The 
practice  of  plundering  shipwrecks  has  been  traced  to  the 
Rhodians,  and  from  them  it  passed  to  the  Romans ;  and 
the  efibrts  to  restrain  it  were  very  feeble  and  gradual, 
and  mixed  with  much  positive  injustice.  The  goods  coat 
ashore  first  belonged  to  the  fortunate  occupaut,  and  then 
they  were  considered  as  belonging  to  the  state.  This 
change  from  private  to  public  appropriation  of  the  pro- 
perty,renderedareturRing  sense  of  right  and  duty  more 
natural  and  easy.  The  Emperors  Hadrian  and  Antoni- 
nus had  the  honour  of  having  first  renounced  the  claim  to 
shipwrecked  property  in  favour  of  the  rightful  owner.' 
Bnt  the  inhuman  customs  ou  this  subject  were  too  deeply 
rooted  to  be  eradicated  by  the  wisdom  and  vigilance  of 
the  Roman  lawgivers.  The  laws  in  favour  of  the  unfor- 
tunate were  disregarded  by  succeeding  emperors,  and 
when  the  empire  itself  was  overturned  by  the  northern 
barbarians,  the  laws  of  humanity  were  swept  away  in 
the  tempest ;  and  the  continual  depredations  of  the  Sax- 
ons and  Normans  induced  the  inliabitants  of  the  western 
coasts  (^Europe  to  treat  all  navigators,  who  were  thrown 
by  the  perils  of  the  sea  upon  their  shores,  as  pirates,  and 
to  punish  them  as  such,  without  inquiry  or  discrimina- 
tion. 

The  Emperor  Andronicus  Comnenus,  who  reigned  at 
Constantinople  in  1183,  made  great  eSbrts  to  repress 
this  inhuman  practice.  His  edict  was  worthy  of 
*14  the  highest  *praise,  but  it  ceased  to  be  put  in  exe- 
cution after  his  death.  Pillage  had  become  an 
inveterate  moral  pestilence.  It  required  something  more 
effectual  than  papal  bulls,  and  the  excommunication  of 
the  church,  to  stop  the  evil.  The  revival  of  commerce, 
and  with  it  a  sense  of  the  value  of  order,  commercial 
ordinances,  particular  conventions  and  treaties  between 

■  PiiuniM  in  Iiut.  lib.  3.  tit.  I.  bH.  47.  sots  S.    Valin,  ab.  tap. 
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sovereigas,  cootributed  gradaally  to  suppress  this  crimi- 
□al  practice,  by  readering  tbe  regulatioDs  od  tbat  subject 
a  branch  of  the  public  law  of  nations.  Valin  says,  it 
vaa  reserved  for  tbe  ordinances  of  Louis  XIV.  to  put 
the  fioishing  stroke  lo  this  species  of  piracy,  by  de- 
claring tbat  shipwrecked  persons  and  property  were 
placed  under  the  special  protection  and  safeguard  of  the 
crowD ;  and  the  punishment  of  death,  without  hope  of 
pardon,  was  pronounced  against  tbe  guiity.' 

The  progress  of  moderation  and  humani^  in  tbe 
treatment  of  prisoners,  is  to  be  imputed  to  the  ior 
fluence  of  Christianity,  and  of  conventional  law,  es- 
tablishing a  gener2Ll  exchange  of  prisoners,  rank  for 
rank,  and  giving  protection  to  cartel  ships  for  tbat 
purpose.  It  is  a  practice  of  no  very  ancient  introduo 
tion  among  tbe  states  of  Europe,  and  it  was  not  of  very 
familiar  use  in  the  age  of  Grotius,  and  it  succeeded  tbe 
elder  practice  of  ransom.  From  tbe  extracts  which  D^. 
Kobinsont>  gives  from  Bellus,  who  was  a  judge  or  as- 
sessor in  the  armies  of  Charles  V.  and  Philip  II.,  be  con- 
cladea  that  no  practice  so  general,  and  ao  favourable  to 
tbe  conduct  of  prisoners,  as  a  public  exchange  in  time 


*  Ttw  •anw  of  jnadce  in  nspect  to  diipwTocka  and  piracTi  hu  mtde  in 
way  into  tbe  kinadom  of  Siaoi,  in  EuMni  India ;  and  by  a  maty  inih  llw 
Dniled  Slalea,  in  Apiil,  1836,  penoas  icd  property  ia  Amelicaa  TCMela 
■nfleriiic  sMpwreck  in  tbs  SiimeMi  dominions,  or  laltan  by  pirKlBi  and 
tnooghi  iherain,  are  lo  ba  carsfully  proiBcted,  praiarred  and  reatored.  By 
ibe  tctta^  of  conunarce  aitd  naTigaiion  batwasn  tha  tJulad  BlaMa  and 
HanoTar,  May  30, 1840,  an.  8,  aniatanc0  it  to  ba  ginn  lo  ahipwrMskad  and 
■ttanded  Tcaaela,and  no  more  ibtn  lb«  otdinvy  ulvage  or  daliea,  on  unladiDK 
the  cargo  far  npatra  in  anoh  catea,  ihall  be  demanded.  The  maty  likewiae 
socially  dactarea,  "  that  tbe  tadent  and  barbaioo*  light  to  macka  of  (he 
tea  aball  be  enorely  aboliahad,  with  t«apect  to  the  property  oC  the  anlyacia  ar 
citiiens  of  the  oontiaoting  parliei."  Such  a  Mjpnlalioa  betwean  two  einliiad 
and  Chriansn  nauo&i,  neartlis  middle  of  the  19th  cantuiy,BOQndBodd]y,Md 
mighi  aa  well  hare  bean  apared. 

»  3  Bti.  Ref.    Appendix  A. 

Vol.  L  8 


igitized  by  Google 


14  OF  THE  LAW  OF  NATIONS.  (Pin  I. 

of  war,  was  known  in  the  16th  century.'  The  private 
interest  of  the  captor  in  his  prisoner,  and  his  right  to 
claim  ransom  money,  contiaueti  through  that  period  ; 
and  the  practice  of  ransom,  founded  on  the  right  of  pro- 
perty claimed  hy  the  captor,  succeeded  to  the  Greek 
and  Roman  practice  of  killing  prisoners,  or  selling 
them  as  slaves. 
aa  The  custom  of  admitting  resident  ministers  at  each 
.  sovereign's  court,  was  another  important  improvement  in 
the  security  and  facility  of  national  intercourse  ;^ 
•16  and  this  led  •to  the  settlement  of  a  great  question, 
which  was  very  frequently  discussed  in  the  ISth 
and  16th  centuries,  concerning  the  inviolability  of  am- 
bassadors. It  became  at  last  to  be  a  definitive  principle 
of  public  law,  that  ambassadors  were  exempted  from 
all  local  jurisdiction,  civil  and  criminal ;  though  Lord 
Coke  considered  the  law  in  his  day  to  be,  that  if  an 
ambassadrtr  committed  any  crime  which  was  not  merely 
malvm  prohibitum,  he  lost  his  privilege  and  dignity  as 
an  ambassador,  and  might  be  punished  as  any  other 


■  When  Sii  Richard  Htwkina,  in  hit  armid  ship  Daiaty,  wm  capinisd  in 
the  South  Sea.  afiar  a  deaperale  engagemsDi,  in  1594,  the  Spaaiab  com- 
mander, Don  Beltnn,  an  officer  of  great  gallanlry,  courte>y  and  bum>iiitT> 
claimed,  neTerLbelen,  a  property  in  hia  priMDer,  and  the  right  to  a  ranaom. 
CaU4nJtr'tVcj/agtt,7ol,  ii.  13S.  134.  The  cualom  of  eoalaving  prisonen  of  war 
waa  continoed  in  Europe  dotra  to  lbs  13rh  century,  snd  wu  tb^n  eidogniahed, 
ibough  aaaened  evea  by  Grotiim,  Dt  Jure  Btlli,  lib,  3.  ch.  1.  to  be  cocfonn- 
»ble  to  tba  law  of  nationi.  It  waa  disconlinaed  under  the  influence  of 
Chiiadanity,  though  the  right  lo  the  raiwom  of  priaoneca  aa  the  anbjecta  of 
properly,  wai  condnned  lo  a  much  later  period. 

Ferdinand,  the  Catbolic,  ia  aaid  to  have  inlrodueed  [he  practice  of  residenE 
minialers,  Prttcalt't  Hiit.  of  Frrdinand  and  ImbtUa,  vol  i.  353.  The 
ligbi  of  aending  pnblic  minialen  to  (he  confederate  atatea,  and  lo  foreign 
atatea,  ia  preaerved  to  all  the  princea  and  autaa  compoang  the  prcMllI  Gsr- 
mutic  Confederalion,  (1844,)  and  ao  ilia  in  that  of  ibeSwiaaCantotu;bni  tbe 
pririleBe  is  wisely  taken  away  from  the  scTeral  siaica  by  the  Conatltudon  of 
the  United  Statu  of  America. 


k 
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private  alien,  and.  that  be  was  even  bound  to  answer 
civilly  for  his  contracts  that  were  good  jure  gentium.^ 

Thus  stood  the  law  of  nations  at  the  age  of  Grotius.  entiiw. 
It  had  been  rescued,  to  a  very  considerable  extent,  from 
the  cruel  usages  and  practices  of  the  barbarians.  It  had 
been  restored  to  some  degree  of  science  and  civility  by 
.  the  influence  of  Christianity,  the  study  of  the  Roman  law, 
and  the  spirit  of  commerce.    It  had  grown  in  value  and 

-  efficacy,  from  the  intimate  connection  and  constant  inter- 
course of  the  modem  nations  of  Europe,  who  were  de- 
rived from  a  common  origin,  and  were  governed  by  simi- 
lar institutions)  manners,  laws  and  religion.    But  it  was 

.  still  in  a  state  of  extreme  disorder,  and  its  principles 
were  little  known,  and  less  observed.  It  consisted  of  a  y  , 

series  of  undigested  precedents,  without  order  or  autho-      //.'x^ 
rity.    Grotius  baa,  therefore,  been  justly  considered  as     /        //*■-  / 
the  iiither  of  the  law  of  nations.    He  arose  like  a  splen-  /'/.''     ■■    ,' 
did  luminary,  dispelling  darkness  and  confusion,  and  ■'^'''"'^  <-'^.*  ■  ' 
impaning  light  and  security  to  the  intercourse  of  nations.    '■  ''•"•    ''  ' 

.  It  is  said  by  Barbeyrac,''  that  Lord  Bacon's  works  first  ^,',>  ""• 
suggested  to  Grotius  the  idea  of  reducing  the  law  of  na-  .^  ,-,/  '•. 
tions  to  the  certainty  and  precision  of  a  regular  science.  ^,      - 
Grotius  has  himself  fully  explained  the  reasons  which      ^ 

.  led  him  to  undertake  his  necessary,  and  most  useful  and    J- -'^    '  '-•  <■'   , 
immortal  work.''    He  found  the  sentiment  universally 
prevalent,  not  only  among  the  vulgar,  but  among 
men  of  reputed  wisdom  and  learning,  that  war'was     16* 
a  stranger  to  all  justice,  and  that  no  commonwealth 

-  could  be  governed  without  injustice.  The  saying  of 
£nphemusin  Thucydides,  he  perceived  to  be  in  almost 
every  one's  tnoutb,  that  nothing  which  was  useful  was 
unjust.  Many  persons,  who  wore  friends  to  justice  in 
private  life,  made  no  account  of  it  in  a  whole  nation. 


'  FroUg  Dt  Jar.  Bel. 
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and  did  not  consider  it  as  applicable  to  rnlers.  He  pei> 
ceived  a  horrible  licentiouaness  and  cruelty  in  var, 
tbroaghout  the  Christian  world,  of  which  barbariEtns 
might  be  ashamed.  When  men  took  up  arms,  there- 
"Was  no  longer  any  reverence  for  law,  either  human  or 
divine ;  and  it  seemed  as  if  some  malignant  fniy  was 
sent  forth  into  the  worid,  with  a  general  license  for  the 
commission  of  all  mamier  of  wickedness  and  crime.* 

The  object  of  Orotius  was  to  correct  these  false  theo- 
ries and  pernicious  maxims,  by  showiDg  a  commnnity 
of  sentiment  among  the  wise  and  learned  of  all  nations 
and  ages,  in  favour  of  the  natural  law  of  morali^.  He 
likewise  undertook  to  show  that  justice  was  of  perpetual 
obligation,  and  essential  to  the  well-being  of  every  so- 
ciety, and  that  the  great  commonwealth  of  nations  stood 
in  need  of  law,  and  the  observance  of  faith,  and  the  prac^ 
tice  of  justice.  His  object  was,  to  digest  in  one  system- 
atic code  the  principles  of  public  right,  and  to  supply 
authorities  for  almost  every  case  in  the  conduct  of  oar 
tions ;  and  he  had  the  honour  of  reducing  the  law  of 
nations  to  a  system,  and  of  producing  a  work  which  has 
been  resorted  to  as  the  standard  of  authority  in  every 
succeeding  age.  The  more  it  is  studied,  the  more  will 
our  admiration  be  excited  at  the  consummate  execution 
of  the  plan,  and  the  genius  and  eraditioii  of  the  author. 
There  was  no  system  of  the  kind  extant,  that  had  been 
produced  by  tbe  ancient  philosophers  of  Greece,  or  by 
the  primitive  Christians.  The  work  of  Aristotle  on  the 
rights  of  war,  and  the  writings  of  the  Romans  on  their 
fecial  law,  had  not  survived  the  wreck  of  ancient  litera- 
ture ;  and  tbe  essays  of  some  learned  modems  on 
•17  public  law,  were  *mo8t  imperfect,  and  exceedingly 
defective  in  illustrations  from  history,  and  in  fimit- 
ting  to  place  their  decisions  upon  the  true  foundations  t>f 

■  FnUg.  we.  3  ud  SS. 
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equiQ'  and  justice.*    Grotius,  therefore,  went  purposely 

iato  the  details  of  histoiy  and  tbe  usagea  of  nattons,  and 

be  resorted  to  tbe  works  of  phiiosophers,  historians,  ora- 

tunr  poets,  ciTilians  and  divines,  for  tbe  materials  out 

<tf  which  the  science  of  public  morality  should  be  formed ; 

proceeding  on  the  principle,  that  when  many  men,  at 

di^rent  times  and  places,  noanimously  affirmed   thei 

samethiDg  for  truth,  it  ouphi;  to  hg  M(^^i^lft^^  to  some 

universal  cause.^    His  unsparing  citation  of  authorities, 

-  A^      *"  **'P£<*'^  *>f  wh^  tbe  present  age  may  consider  very 

'/-/L plain  and  undisputed  truths,  has  been  ceusared  by  many 

r         I   persons  as  detracting  from  the  value  of  the  work.    On 

^"''^i  the  odier  hood,  the  support  that  be  gave  to  those  truths, 

'!•-*  A/-  bj  the  concnrrent  teBtimtmy  of  all  nations  and  ages,  has 

".  /-J     been  justly  rapposed  to  contribute  to  that  reverence  for 

'r,^j  _    ths  principles  of  international  justice,  which  has  since 

distinguished  tbe  European  nations. 

Among  tbe  disciples  of  Grotius,  Puffendorf  has  always 
held  the  fixst  rank.  His  work  went  more  at  large  into 
tbe  principles  of  natural  law,  and  combined  tbe  science 
of  ethics  with  what  may  be  more  strictly  called  the  law 
of  nations.  It  is  copious  in  detail,  but  of  very  little  prac- 
tical Talue  in  teaching  us  what  the  law  of  nations  is  at 
this  day.  It  is  rather  a  treatise  on  moral  philosophy  than 
on  international  law  ;  and  the  same  thing  may  be  said  of 
tbewmksofWolfios,  BurlemaquiandRutberforth.  Tbe 
summary  of  the  law  of  nations,  by  Professor  Hattene,  is  ^'*^' 
a  treatise  of  greater  piacticEd  utility,  but  it  is  only  a  very 
partial  view  of  tbe  system,  being  confined  to  the  custom- 
ary and  conventional  lawof  the  modem  nations orEurQpe.° 

■  FnUg.  of  Orel.  tee.  3S,  37,  38. 

*  Onuri  ID  n  emuttuie  onmiam  gentium  Itx  nalnrit  futandt  eH.  Oie. 
T^mA  Qmmt  lib.  I.  oh.  13. 

•  Wheatoii,iahuHul«rya/(t(£«wa/JVali<»i*,cdiLN.  Y^JMS^uja 
that  tbs  ireatiw  of  Marteoi,  of  which  a  tbitd  editiao  in  French  appealed  in 
1S91,  Frieit  du  Dnit  itr  Gtm  Modene  dt  PBuropifondi  iMrltt'D^ti^ 
•t  ri7«v*, haa  bMonM  ■  joMlf  MWemad  nanoal  of  tha Miance. 
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Brocket-  Bytikershoeck's  treatise  on  tbe  laws  of  war  has  been  ' 
received  as  of  great  authority  on  that  particular  branch 

of  the  Bcieace  oFthe  law  of  nations,  and  the  subject 
•18     is  by  him  ably  and  copiously  *discussed.     The 

work  is  replete  with  practical  illustrattoQ,  though 
too  exclusive  in  its  references  to  the  ordinances  of  his 
own  coUDtty,  to  render  his  authority  very  anquestionable. 
vaiuL  Xhe  most  popular,  and  the  most  elegant  writer  on  the 
law  of  nations,  is  Vattel,  whose  method  has  been  greatly 
admired.  He  professed  to  have  followed  the  volnmi- 
noua  work  of  WoUfon  the  Law  of  Nature  and  Nations, 
and  to  be  enlightened  and  guided  by  his  learning,  with 
much  improvement  upon  the  doctrine  and  arrangement 
of  his  great  master.  He  has  been  cited  for  the  last  half 
century,  more  freely  than  any  one  of  the  public  jurists ;' 
but  he  is  very  deficient  tn  philosophical  precision.  His 
topics  are  loosely,  and  ofien  tediously  and  diffiisively 
discussed,  and  he  is  not  sufficiently  supported  by  tbe 
authori^  of  precedents,  which  constitute  the  foundation 
of  the  positive  law  of  nations.  There  is  no  work  which 
combines,  in  just  proportions,  and  with  entire  satisfac- 
tion, an  accurate  and  comprebenaive  view  of  the  neces- 
sary and  of  tbe  instituted  law  of  nations,  and  in  which 
principles  are  sufficiently  supported  by  argument,  au- 
thority and  examples.  Since  the  age  of  Orotius,  the 
code  of  war  has  been  vastly  enlarged  and  improved, 
and  its  rights  better  defined,  and  its  severities  greatly 
mitigated.  The  rights  of  maritime  capture,  the  princi- 
ples of  tbe  law  of  prize,  and  the  duties  and  privileges  of 
neutrals,  have  grown  into  very  important  titles  in  the 
UMtn  iiD-  system  of  national  law.  We  now  appeal  to  more  accu- 
inibtUwDfrate,  more  authentic,  more  precise,  and  more  command- 
ing evidence  of  tbe  rules  of  public  law,  by  a  reference 
to  the  decisions  of  those  tribunals,  to  whom,  in  every 
country,  the  administration  of  that  branch  of  jurispru- 
dence is  specially  intrusted.    We  likewise  appeal  to  the 
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official  documents  and  ordinaaces  of  particniar  states, 
which  have  professed  to  reduce  into  a  systematic  code, 
for  the  direction  of  their  own  tribunals,  and  for  the  in- 
formation of  foreign  powers,  the  law  of  nations,  on  those 
points  which  relate  particularly  to  the  rights  of  com- 
merce, and  the  daties  of  neutrality.  But  in  the  absence 
of  higher  and  more  authoritative  sanctions,  the  ordi- 
nances of  foreign  states,  the  opinions  of  eminent  states- 
men, and  the  writings  of  distinguished  jurists,  are  re- 
garded as  of  great  considcTation  on  questions  not  set- ' 
tied  by  conventional  law.  In  cases  where  the  principal 
jurists  agree,  the  presumption  will  be  very  great 
in  favour  of  the  solidity  of  their  *maxims  ;  and  no  *19 
civilized  nation,  that  does  not  arrogantly  set  all 
ordinaiylawandjastice  at  defiance,  will  venture  to  dis- 
regard the  uniform  sense  of  the  established  writers  on 
iatemational  law.  England  and  the  United  States  have 
been  eqnally  disposed  to  acknowledge  the  authority  of 
the  works  of  jurists,  writing  professedly  on  public  law, 
and  the  binding  force  of  the  general  usage  and  practice 
of  nations,  and  the  still  greater  respect  due  to  judicial 
decisions  Tecognising  and  enforcing  the  law  of  nations. 
Id  all  our  foreign  negotiations  and  domestic  discussions 
of  questions  of  national  law,  we  have  paid  the  most 
implicit  respect  to  the  practice  of  Europe  and  the  opi- 
nions of  her  most  distinguished  civilians.  In  England, 
the  report  made  in  1763,  to  the  king,  in  answer  to  the 
Prussian  memorial,  is  veiy  satisfactory  evidence  of  the 
obedience  shown  to  the  great  standing  authorities  on  the 
law  of  nations,  to  which  X  have  alluded.  And  in  a  case 
which  came  before  Lord  Mansfield,  in  1764,  in  the  K. 
B.,*  he  referred  to  a  decision  of  Lord  Talbot,  who  had 
declared  that  the  law  of  nations  was  to  be  collected  from 


■  TiiqMt  y.  Baib,  S  Burr.  MT8. 
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the  practice  of  different  nations,  end  the  autbcnity  of 
writers ;  and  who  had  argued  from  such  authorities  as 
Orotius,  Barbeyrac,  Bjokersboeck,  Wiquefort,  &c.,  in  a 
case  where  British  authority  waa  silent.  The  most 
celebrated  collections  and  codes  of  maritime  law,  such 
as  the  Cotuolaio  dd  Man,  the  laws  of  Oleron,  the  laws 
of  the  Hanseatic  league,  and,  above  all,  the  marine 
ordinances  of  Louis  XIV.,  are  also  referred  to,  as  con- 
taining the  most  authentic  evidence  of  the  immemorial 
and  customary  law  of  Europe. 

The  dignity  and  importance  of  this  branch  of  juris- 
prudence, cannot  fail  to  recommend  it  to  the  deep  atten- 
tion of  the  student :  and  a  thorough  knowledge  of  its 
principles  is  necessary  to  lawyers  and  statesmen,  tuid 
highly  ornamental  to  every  scholar,  who  wishes  to  be 
adorned  with  the  accomplishments  of  various  learning. 

Many  questions  arise  in  the  course  of  commercial 
'SO     transactions,  which  require  for  "their  solution  an 

accurate  acquaintance  with  the  conventional  law  of 
Europe,  and  the  general  doctrines  of  the  prize  tribunals. 
Though  we  may  remain  in  peace,  there  is  always  war 
raging  in  some  part  of  the  globe,  and  we  have  at  the 
present  moment^  neutral  rights  to  exact,  and  neutral 
duties  to  perform,  in  the  coiurse  of  our  Mediterranean 
trade,  and  in  the  trade  to  the  Brazils,  and  along  the 
shores  of  the  Pacific.  A  comprehensive  and  scientific 
knowledge  of  international  law  is  highly  necessary,  not 
only  to  lawyers  practising  in  our  commercial  ports,  but 
to  every  geutlemaji  who  i.,  animated  by  liberal  views, 
and  a  generous  ambition  to  assume  stations  of  high 
public  trust.  It  would  be  exceedingly  to  the  discredit  of 
any  person  who  should  be  called  to  take  a  share  in  the 
councils  of  the  nation,  if  he  should  be  found  deficient  in 
the  great  leading  principles  of  this  law  ;  and  I  think  I 


'  HOTember,  IBM. 
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cannot  be  miatakeQ  in  considering  the  elementarjr  learn- 
ing of  tbe  law  of  nations,  as  not  only  an  essential  part  of 
the  education  of  an  American  lawyer,  but  as  proper  to 
be  academically  taught.  My  object,  therefore,  in  some 
succeeding  lectures,  will  be,  to  discuss  all  the  leading 
poists  arising  upon  the  rigiits  and  duties  of  nations,  in 
the  several  relations  of  peace,  of  war,  and  of  aeutralily . 
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•81  •LECTURE    II. 

OF    THE    KiaHT3    AND    DUTIES    OF    NATIONS   IN    A    STATE 
OF    FEACE. 

A  VIEW  of  the  rights  and  duties  of  na^ons  in  peace, 
will  lead  us  to  examine  the  grounda  of  nadonal  inde- 
pendence, theextentof  territorial  jurisdiction,  the  rights 
of  embassy  and  of  commercial  intercourse. 

Nations  are  equal  in  respect  to  each  other,  and  entitled 
claim  equal  consideration  for  their  rights,  whatever 
may  be  their  relative  dimensions  or  strength,  or  however 
greatly  they  may  djfer  in  government,  religion  or  man- 
ners. This  perfect  equality,  and  entire  independence  of 
all  distinct  states,  is  a  fiindamental  principle  of  public 
law.  It  is  a  necessary  consequence  of  this  equality,  that 
each  nation  has  a  right  to  govern  itself  as  it  may  think 
proper,  and  no  one  nation  is  entitled  to  dictate  a  form  of 
government,  or  rehgion,  or  a  course  of  internal  policy,  to 
another.  No  state  is  entitled  to  take  cognizance  or  notice 
of  the  domestic  administration  of  another  state,  or  of 
what  passes  within  it  as  between  the  government  and  its 
own  subjects.*    The  Spaniards,  as  Vattel  observes,  vio- 

*  Crntiva,  diJvreheUi  It  paciM,h.  I.e.  3.  ate.B.  Yatttl,DraHitiCtn», 
b.  3.  c  4.  aec  54.  SathrrforlVM  Intl.  b.  3.  e.  9.  The  {Hindpls  rf  non.in- 
teifereoce  with  lbs  intemtl  policy  and  Kovenuneat  of  othei  Metes,  was 
emphilically  dedued  by  Engluid  and  Fnnce  in  the  antumn  of  1830,  and 
Dew  (treogdi  and  *alidi[;  were  iherebf  giren  to  DBtioiial  beedooi  and  inde- 
pendenca.  Bui  the  right  of  intervention  eiiMi  when  impending  i»oger  re. 
qqins  it,  aa  when  it  ii  neceaaaiy  (o  prevent  aggi«auon  by  praventing  the 
dangenua  aeeatnalaiioa  al  the  meoiu  of  attack.    An  iateifeience  to  preterre 
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lated  all  rules  of  right,  when  they  set  up  a  tribunal  of 
their  own  to  judge  the  Inca  of  Peru  according  to 
their  laws.  If  he  had  broken  the  law  of  nations  *in  *S2 
respect  to  them,  they  would  have  had  a  right  to 
punish  him ;  but  when  they  undertook  to  judge  of  the 
merits  of  his  own  interior  administration,  and  to  try  and' 
punish  him  ibr  acts  committed  in  the  course  of  it,  they 
were  guilty  of  the  grossest  injustice.  No  nation  had  a 
contention  within  itself,  but  the  ancient  Romans,  with 
dieir  usual  insolence,  immediately  interfered,  and  with  - 
profound  dupHcity  pretended  to  take  part  with  the  op- 
pressed for  the  sake  of  justice,  though  in  reality  for  the 
purpose  of  dominion.  It  was  by  a  violation  of  the  right 
of  national  independence,  that  they  artfully  dissolved  the 
Achaean  league,  and  decreed  that  each  member  of  the 
confederacy  should  be  governed  1^  its  own  laws,  inde- 
pendent of  the  general  authority.*  But  so  surprisingly 
loose  and  inaccurate  were  the  theories  of  the  ancients  on 
the  subject  of  national  independence,  that  the  Greeks 
seem  never  to  have  questioned  the  right  of  one  state  to 
interfere  in  the  internal  concerns  of  another.*  We  have 
several  instances  within  time  of  memory,  of  unwarrant- 
able   and   flagrant  violations  of  the  independence  of 


&s  tnlimcc  of  power  among  neighbouring  n&tioni,  ia  another  caae  <^  the 
It  and  difficulty,  and  requires  tiie  moat  graie  and  comprehenaiTe 
Saeh  intervention  haa,  widiin  the  laat  two  cennuiei,  been 
nrf  freqnaot,  and  led  to  eztcntive  and  deatructiTe  wan.  But  it  warn  necea- 
mrj  and  jnsi  in  Kmie  of  the  ioitiuicea,  and  pre-eminently  M  with  Engiand  in 
1803,  and  with  Auatria  in  1B13,  nnder  die  dangerona  preponderance  andinve- 
lerale  aggreaiona  of  France.  "  No  gDvammBnla,"  aaid  Greneml  Waafaington. 
(^p«ria'  ITrtlfRf*  of  WorAtngdm,  vd.  iL  p.  381,)  ■'  ought  to  interfere  with 
the  inleiual  eoneerna  of  another,  txetft  far  lie  tteitrity  of  viat  u  dirt  te 
ItfUMtJcM."  War  nuf  be  engaged  in  behalf  of  oui  nelgbbonn,  if  it  be  very 
certain  that  we  moat  auBer  by  (heir  ruin,  tta  ri*  t^ur,  pariu  fawn 
praxnou  trdtt.    fftimec  Eltm.  Jur,  Nat.  et  Gnt.  b.  S:  c.  9.  >ec.  107. 

>  Zioy,  b.  33.  c.  Sa  ^ana,  b.  3  c  7.  Mmttiq.  Conrid.  aw  la  Ciutu 
it  U  Grmi.  ia  Som.  c  6. 

»  ISU/Ti'M  Riat.  of  Onict,  toI.  t.  W. 
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natioDs.    The  interference  of  Russia,  Prassia  and  Aoa- 
'  *  tria,  in  the  internal  government  of  Poland,  and  firM  diB- 

>  membering  it  of  large  portions  of  its  territory,  and  then 

■-  ^  finally  overtuniing  its  constitution,  and  destroying  its 

ji  existence  as  an  independent  power,  was  an  aggravated 

1  abuse  of  national   right.     There   were   several  cases 

5  which  preceded,  or  which  arose  during  the  violence  of 

*^  the  French  revolution,  which  were  ui^ustifiable  invasions 

0-,  ^  of  the  rights  of  independent  nations  to  prescribe  their 

-  *  own  forms  of  government,  and  to  deal  in  tiieir  discretion 

•  ?    ^  with  their  own  domestic  concems.     Among  other  in- 

li  ^J  stances,  we  may  refer  to  the  invasion  of  HolUnd  by  the 

j     o  Prussian  arms  in  1787,  and  of  France  by  the  Prussian 

arms  in  1793,  and  of  wars  fomented  or  declared  against 
all  monarchical  forms  of  government,  by  the 
•33  French  rulers,  during  •the  esirly  and  more  intem- 
perate stages  of  their  revolution.  We  may  cite 
also  the  invasion  of  Naples  by  Austria  in  1821,  and  the 
invasion  of  Spain  by  France  in  1828,  under  the  pretext 
of  putting  down  a  dangerous  spirit  of  internal  revolution 
and  reform,  as  instances  of  the  same  violation  of  the 
Absolute  equality  and  independence  of  nations.* 


-,^ 

\ 


>  The  BritiEli  gorennnent  dectined  being  t,  party  to  the  promutgited  doe- 
trioM  Bod  proceedioga  of  the  eongiBa  of  the  greU  powen  ol  contiiiautil 
Europe  at  Troppau  uid  I^bach  in  1891,  tmd  at  Vennut  in  1B99,  ud  iriueh 
gne  unction  to  the  invaiioiia  of  Na|dei  and  Spain.  Ii  m*  not  auppoasd  hj 
Great  Britain  that  there  eiisied  in  either  of  ihoae  inatancea,  a  oaae  of  moh 
direct  and  immiDent  danger  to  the  tafetj  of  otbet  statu,  ai  to  mtrant,  upon 
pfinciplea  of  inteniationa]  law,  a  forcible  intoiferanoe.  The  allied  lOveroignB 
who  anembled  at  lAybacb  and  Vsrona,  do  not  ajqwai  to  have  difiered  naen. 
tially  with  Great  Britain,  aa  to  the  general  piinci|dea  which  ought  to  leguLata 
the  intecferenca  of  other  ttaces  in  the  iatainal  affain  of  Ifaplea  and  Spain, 
but  they  difieied  in  the  application  of  those  prindplea  to  the  caaea  before 
them.  TbejrJDalified  their  inteiference  on  the  ground  that  it  wai "  neceaaaiy 
for  protectiDg  Italy  from  a  general  iDBuireciiim,  and  the  neighbouring  statea 
from  the  meet  imminent  dangera." — "  That  there  eiiMad  a  TMt  conipiracy 
•gainal  oil  eatabliahad  power,  and  againat  all  thois  rights  conaecrated  by  thai 
Hciai  coder  nnder  which  Europe  had  aiyoyed  ao  many  centuries  of  glory  and 
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Every  nation  has  an  undoubted  rieht  to  provide  for  its  smaot  in- 

i  1  ,        ,  .       ■  r         ,.  lorfmnet 

own  satety,  and  to  take  due  precaution  against  distant  as 
well  as  imp^iding  danger.  The  right  of  self-preaerva- 
tion  is  paramount  to  all  other  conaiderationa.*  A  ra- 
tifmal  fear  of  an  imminent  danger  is  said  to  be  a  justifiable 
cause  of  war.  Pime  viei*«ni  impediri,  ne  in  no  solo,  line 
aiia  cataa  ntaque  atidtnti  utililate,  mimimenttan  nobit  pro- 
pinquitm  extnuU,  aut  altMd  quid  facial,  undejtuta/ormido 
pffricttli  oriatur.^  The  danger  must  be  great,  distinct  and 
immineDt,  and  not  rest  on  vague  and  uncertain  suspicion. 
The  British  government  officaally  declared  to  the  allied 
powersinlSSl,^  that  no  government  was  more  prepared 

happinew." — "  That,  in  respeciiDg  lh«  rights  ind  indepsndence  of  all  legili- 
mate  power,  ihey  regarded  aa  disavowed  by  the  principles  which  constitiiie 
the  ptiblic  right  of  Biurope,  all  pretended  reronn  operated  b;  Kvoh  and  open 
boMili^."  Their  object  wu  to  prouci  the  peace  oT  Eok^  "agwost  thoae 
dinuroua  attHmpb  which  would  spread  the  honor  of  nniverBal  snarchj  onrer 
the  civilized  world" — "  against  s  fanalicisin  for  innoration,  which  would  soon 
haTe  reodered  the  existence  of  aiijr  public  order  whalaTer  problemalica]." — 
"  That  Aey  were  fir  horn  widiingf  10  prolong  this  interference  beyond  the 
limiu  of  atdci  necearity,  and  wonld  ever  prescdbe  lo  themselTes  die  pieser. 
valion  of  the  independence  and  of  the  rights  o[  each  state."  Circalar  Dtl- 
patch  and  Dedaration  of  the  Sovrreign*  of  Aiutria,  Baaiia  and  Prusria, 
Laybuh,  May,  1831.  AnimiU  Stgiattr  for  ISai,  p.  599.  The  qoadnide 
■tlimce  in  ISM,  between  France,  Spain,  Great  Britain  and  Portugal,  wAs 
m*^  for  the  pnipoae  of  palling  sjt  end  to  a  war  in  regard  to  the  sncceonon  to 
the  crown  of  Fortngal,  waged  between  dte  Emperor  I>in  Fedro,  contending 
for  the  tight*  of  the  Qneea  of  Portugal,  Donna  Maria  3d,  and  the  Infuite 
Dam  Miguel,  who  had  tsurped  the  throne,  and  also,  for  tiie  pnipose  of  ex- 
pelbsg  Atan  the  PeniiuHla  the  loAnte  Den  Cailoe,  iriu  ditpotBd  with  QoesD 
Jaabella  9d,  the  snccaasion  lo  the  crown  of  Spain,  and  i*  anedier  instance  tS 
inteifarence  with  the  internal  coneema  of  nations.  The  object  td'  the  inteife. 
nnco  aad  qnadmple  alliance  was  eSecled-by  the  expulsion  of  the  two  Infantes. 
8a  far,  the  anned  inieif erenee  in  diis  case  went  on  the  momentons  questions  of 
iyamltj  and  snccetnon,  and  on  the  pretence  of  pultii:^  an  end  to  a  de. 
■tnicli*e  ttod  iotemdnabte  ciril  war. 

>  FotKl,  b.  2.  c.  4.  sec  49,  50.  Elnber,  Dntl  da  Oau,  c  1.  p.  75. 
0rstiii>,  b.  3.cl. 

k  Hi^tr  it  Jart  enUatit,  lib.  3.  c.  7.aec  4. 

•  Lcrd  Ca*IUnttgh'»  Circular  DupaUth  of  latnarg  19,  1891.  and  of  May, 
1633.  Jnmul  BtgitUr,  toL  G5,  PvUte  Doemiutttt.  See  also,  Mr.  Secretaiy 
Canmng'B  Cominunicationa  in  Janiuty  titd  Marchi  1833.  JBmial  EtgiHtr, 
woL  66,  PMie  DoeiunmU. 
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than  their  own,  "  to  uphold  the  right  of  tiny  state  or  states 
to  interfere,  where  their  own  security  or  essential  inte- 
rests were  seriously  endangered  by  the  internal  transac- 
.tions  of  another  state  ; — that  the  assumption  of  the  right 
was  only  to  be  justified  by  the  strongest  necessity,  and 
to  be  hmited  and  regulated  thereby ; — ^that  it  could  not 
receive  a  general  and  indiscriminate  application  to  all 
revolutionaiy  movements,  without  reference  to  their  im- 
mediate bearing  upon  some  particular  stale  or  states ; — 
that  its  exercise  was  an  exception  to  general  principles 
of  the  greatest  value  and  importance,  and  as  one  that 
only  properly  grows  out  of  the  circumstances  of  the 
special  case  ;  and  exceptions  of  this  description  could 
never,  without  the  utmost  danger,  be  so  far  reduced  to 
rule,  as  to  be  incorporated  into  the  ordinary  diplomacy 
of  states,  or  into  the  institutes  of  the  law  of  nations." 
c'24  •The  limiutJoD  to  the  right  of  interference  with 
"'  the  internal  concerns  of  other  states,  was  defined 

in  this  instance  with  uncommon  precision  ;  and  no  form 
of  civil  government  which  a  nation  may  think  proper  to 
prescribe  for  itself,  can  be  admitted  to  create  a  case  of 
necessity  justifying  an  interference  by  force  ;  for  a  nation 
under  any  form  of  civil  policy  which  it  may  choose  to 
adopt,  is  competent  to  preserve  its  faith,  and  to  maintain 
the  relations  of  peace  and  amity  with  other  powers. 

It  is  sometimes  a  very  grave  question,^wheD  and  how 
far  one  nation  has  a  right  to  assist  the  subjects  of  another, 
who  have  revolted,  and  implored  that  iissistance.  It  is 
said,*  that  assistance  may  be  afforded,  consistently  with 


*  Vatttl,  b.  S.  c.  4.  •ec.  56.  Suthtrfarlh,  b.  3.  c.  9.  See  ilio,  Gntiu*, 
lib.  9.  c.  S5.  aec  8.  Piff.  b.  B.  c.  6.  lec  14.  The  American  Secreuirr 
of  Slata,  (Mr.  Webaler,}  in  bii  letur  to  Lord  Aakbunon,  of  April  91, 1841, 
deolwrcd,  thai  it  wu  "  a  msnifeit  and  groei  impropriety  far  iadividuab  lo 
eugBgB  io  ihe  civil  conflict*  of  other  aiaisi,  and  thiu  (a  bo  at  irar,  while  dicii 
ia  at  peace ;"  and  that "  ibe  aalulary  dooirin«  of  non-int«rreniioti 
a  wiib  the a&ira of  o(lien,i« liable  lobe  Bueatioll)' impaired, i( 
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the  law  of  nations,  in  extreme  cases,  as  when  rulers  have 
violated  the  principles  of  the  social  compact,  and  given 
just  cause  to  their  subjects  to  consider  themselves  dis- 
charged from  their  allegiance.  Vattel  mentions  the  case 
of  the  Frince  of  Orange  as  a  Justifiable  interference, 
because  the  tyranny  of  James  II.  bad  compelled  the 
English  nation  to  rise  in  their  defence,  and  call  for  bis 
assistance.  Therightofinterposition  must  depend  upon 
the  special  circumstances  of  the  case.  It  is  not  suscep- 
tible of  precise  limitations,  and  is  extremely  delicate  in 
the  application.  It  must  be  submitted  to  the  guidance 
of  eminent  discretion,  and  controlled  by  the  principles 
of  justice  and  sound  policy.  It  would  clearly  be  a  viola- 
tion of  the  law  of  nations,  to  invite  subjects  to  revolt 
who  were  under  actual  obedience,  however  just  their 
complaints  ;  or  to  endeavour  to  produce  discontents,  vio- 
lence and  rebellion  in  neighbouring  states,  and,  under 
colour  of  a  generous  assistance,  to  consummate  projects 
of  ambition  and  dominion.  The  most  unexceptionable 
precedents  are  those  in  which  the  interference  did  not 
take  place  until  the  new  states  had  actually  been  estab- 
lished, and  sufficient  means  and  spirit  had  been 
displayed  to  excite  a  confidence  *in  their  stability.*  *S6 
The  assistance  that  England  gave  to  tbe  United 
Netherlands  when  they  were  struggling  against  Spain, 
and  the  assistance  that  France  gave  to  this  country  du- 
ringtfae  warof  our  revolution,  were  justifiable  acts,  found- 


wUls  tbe  government  retrain*  from  inierfsrence,  iiiierfareDce  i*  ilill  allowed 
ta  ita tubjeelt, individ Daily  or  in  ibaaaeB ;" and  ihar  "tbe  United  StateebaTS 
bMD  tbe  first  among  ciTiliied  naiionito  enforce  the  obtenranceoftbejtHtnik 
of  neDtrsIily  and  peace,  by  apeeial  ood  adequate  legal  enactment*  agtittat 
•Uowiqg  iWiTidaala  to  make  war  on  tbeir  own  entboritr,  or  to  mingle  them- 
■elTetin  tbe  belligerent  Dpetations  orolbarnatioDa. 

■  The  Comm.  Pinbeiro-Ferreira,  b  hia  CtKT*  J(  Aoit  iiMilie,  tome  iL  p.  6, 
7,  vet;  decidedly  jualifiaa  tbe  rscognidoii,  wben  iba  reTolted  people  have  ac 
qvirad  raeh  atability. 
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ed  in  visdom  aod  policy.'  And  equally  justifiable 
was  the  interference  of  the  European  powers  of 
France,  Great  Britain  and  Russia,  in  favour  of  the 
Greeks,  against  the  Ottoman  Forte,  by  the  treaty  for 
the  pacification  of  Greece,  concluded  by  those  three 
Christian  powers  in  1837,  and  by  means  of  which  a 
ferocious  and  destructive  war  was  terminated  by  the 
independence  of  the  Greek  state  as  a  new  kingdom, 
and  a  recognition  of  that  independence  by  the  Ottoman 
Forte,  in  1833.  So,  also,  there  was  a  saccessfiil  in- 
terference in  1840,  of  fonr  ofthe  great  European  powers, 
Austria,  Great  Britain,  Prussia  and  Russia,  in  the  civil 
war  between  the  Ottoman  Forte  and  Mahemet  Ali,  the 
Facha  of  Egypt.  These,  as  well  as  other  acts  and  pa- 
cifications, have  effectually  placed  Turkey  within  the 
pale  of  the  public  law  of  Europe.  Aad  lastly,  there  was 
a  memorable  interfereuce  of  the  five  great  European 
powers  in  the  Belgic  revolutirai  of  1830,  which  ended 
in  the  separation  of  Belgium  from  Holland,  and  the  es- 
tablishment of  the  former  a»  an  independent  state. 
These  several  cases  have  given  recent  and  practical 
illustration  of  the  principle  of  international  law,  in  its 
application  to  the  preservation  of  the  public  peace  and 
security  of  nations,  against  internal  as  well  as  external 
violence  and  oppression.  It  has  been  well  observed,' 
that  non-interference  is  the  general  rule,  and  cases  of 
justifiable  interference  forms  exceptions,  limited  by  the 
necessity  ofthe  case.  It  was  stated,  on  the  part  ofthe 
British  ministTy,  in  Farliament,  by  Lord  Palmerston,  in 
1847,  as  a  rule  laid  down  by  writers  on  the  law  of  na- 
tions, that  when  civil  war  is  regularly  established  in  a 
conntiy,  and  when  the  nation  is  divided  into  confllcdng 
armies  and  opposing  camps,  the  two  parties  in  such  war 


■  m—fn'*  EUmmitt,  p.  ISO. 
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may  be  dealt  with  by  otner  powers,  as  if  they  w<  . 
separate  communities,  and  that  such  other  powers  may 
take  part  with  one  side  or  the  other,  according  to  their 
sympathies  and  interests,  just  as  they  might  in  a  war 
between  separate  and  independent  nations.  8nch  in- 
terference, however  justifiable  and  safe,  will  be  rare, 
and  requires  the  exercise  of  eminent  discretion.  It  is 
not  to  be  doubted  that  the  government  of  the  United 
States  had  a  perfect  right,  in  the  year  1B22,  to  consider, 
as  it  then  did,  the  Spanish  provinces  in  South  America 
as  legitimate  powers,  which  had  attained  sufficient  so- 
lidity and  strength  to  he  entitled  to  the  rights  and  privi- 
leges belonging  to  independent  states.* 

Prior  to  the  recognition  of  the  independence  of  any 
of  the  Spanish  colonies  in  America,  and  during  the  ex- 
istence of  the  civil  war  between  Spain  and  her  colonies, 
it  was  the  declared  policy  of  the  government  of  the 
United  States,  in  recognising  the  independence  of  the 
Spanish  American  Republics,  to  remain  neutral,  and  to 
allow  to  each  of  the  belligerint  parties  the  same  rights  ^ 
of  asylum  and  hospitality,  and  to  consider  them,  in  re- 
spect lo  the  nentral  relation  and  duties  of  the  United 
States,  as  equally  entitled  to  the  sovereign  rights  of  war 
as  against  each  other .i>'  This  was  also  the  judicial  doc- 
trine of  the  Supreme  Conn,  derived  from  the  policy  of 
the  government,  and  seems  to  have  been  regarded  as  a 
principle  of  internadonal  law.o 

•  AnUmf*  JtTuMf (  to  Oin jr<M  o/8li  d/ Aforei,  1893,  amt  «el  a/ Chiu 
fKtt  ^4f i  of  Jl&y,  1833,  c  S3. 

h  PntiJ4aPi  Mmagt  to  Congnt*  n  1833. 

•  United  SuteiT. Palmer, 3  WUatan  S.tVktSi.  ThiSantunnuTriDU 
iM,  7  mMlM,  383.  337.  See  >1m>  Walls;  t.  Schooner  Libortf,  19  Lfom. 
«>■■«  M.  tS.  "  The  uniform  polic;  *aA  praeltce  of  ihs  United  Siaiea,  ai 
declued  bf  Praaidenl  Jacluon,  ia  hia  MeMtag*  la  Cangrua  ofikt  3I*t  Dt- 
utmhtr,  183G,  ia  lo  avoid  all  inteiference  in  diapnte*  which  memlr  relal*  to 
tha  internal  goTentment  of  other  nations,  and  cienluallr  to  recognUe  iba 
atithortqr  oT  tha  preniliDg  part]',  irithoot  refarenca  lo  tha  narila  of  tha  origi 

Vol.  I.  3 
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Nations  are  at  liberty  to  ase  their  own  resources  in  such 
manner,  and  to  apply  tbem  to  such  purposes  as  they  may 
deem  best,  provided  they  do  not  violate  the  perfect  rights 
of  other  nations,  nor  endanger  their  safety,  nor  infringe 
TMtiMDnthe  indispensable  duties  of  humanity.  They  may  con- 
;|»^arto- tract  alliances  with  particular  nations,  and  grant  or 
withhold  particular  privileges,  in  their  discretion.  By 
positive  engagements  of  this  kind,  a  new  class  of  rights 
and  duties  is  created,  which  forms  the  conventional  law 
of  nations,  and  constitutes  the  moat  difiusive,  and,  gene- 
rally, the  most  important  branch  of  public  jurisprudence. 
And  it  is  well  to  be  understood,  at  a  period  when  alter-  . 
ationsin  the  constituUons  of  governments,  and  revolutions 
in  states,  are  familiar,  that  it  is  a  clear  position  of  the 
law  of  nations,  that  treaties  are  not  affected,  nor  positive 
obligations  of  any  kind  with  other  powers,  or  with  cre- 
ditors, weaJcened,  by  any  such  mutations.  A  state 
neither  loses  any  of  its  rights,  nor  is  discharged  from  any 
of  its  duties,  by  a  change  in  the  form  of  its  civil  govero- 
ment.     The  body  politic  is  still  the  same,  though  it  may 


11*1  conttoveny.    All  qaeationi  relative  lo  the  BovemmeDE  of  foreign  nttion*, 

whether  of  the  old  or  the  oew  world,  faaTe  been  [relied  by  the  United  Slalei 
u  qaeslions  of  fact  oalj,  md  they  have  cauliouply  ibBlatncd  from  deciding 
npoa  them,  until  the  cleiiesi  evidence  iru  in  Iheir  posiession  lo  enable  [hen 
to  decide  coirectlr."  It  wM  further  obMrved  by  IhD  AcneticRii  Secretary 
of  S[ate,  [Mr.  FoteylhJ  in  1837,  in  hie  anawer  to  (he  Texan  Envoy,  (bat 
in  delerminins,  with  reapec(  to  the  indepaodence  of  other  countriea,  the 
United  Stales  have  never  taken  iho  qutition  af  rigkt  between  ihe  cantending 
parties  into  consideration.  They  bave  deemed  it  a  dictate  of  duty  and 
policy  to  decide  upon  the  quedion  bh  one  o//iic(  merely.  It  belong  to  Ibe 
lepilBtive  or  eieculive  power,  (according  to  the  chaiacter  of  the  govem- 
mentj  to  recognise  the  independence  of  a  people  in  revolt  from  their  fareign 
aovereign  !  and  until  inch  acJuiowledgineni  be  made,  conrta  of  joetice  an 
bound  to  coniider  the  ancient  state  of  thinga  as  remaining  unaltered.  City 
of  Berne  v.  Bank  of  England,  9  Tetts,  347.  The  HaQills,  1  Edm.  Adm.  B. 
1.  Vrinarn  v.  ClaToenl,  3  Bingiam,  43S.  Thompson  v.  PowIm,  S  Sukou*, 
194.  Taylor  T.  Barclay, /i.  313.  Rom  v.  Himely,  4  CVonci,  314.  GelHon 
v.  Hoyt,  13  JokMoN,  361.    U.  Staloi  v.  Palmw,  3  Beaton,  610. 
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have  a  dififerent  organ  of  commanicaiion.*    So,  if  a  state 
abould  be  divided  in  respect  to  territory,  its  rights  and 
obligations  are  not  impaired ;  and  if  they  have 
*DOt  been  apportioned  by  special  agreement,  those     *26 
rights  are  to  be  enjoyed,  and  those  obligations  ful- 
filled, by  all  the  parte  in  common.i> 

The  extent  of  jurisdiction  over  the  adjoining  seas,  is  jdti* 
often  a  question  of  difficulty  and  of  dubious  right.  Asinaw 
iar  as  a  nation  can  conveniently  occupy,  and  that  occu- 
{>ancy  is  acquired  by  prior  possession  or  treaty,  the  juris- 
diction isezclusive.  Navigable  rivers  which  flow  through 
a  territory,  and  the  sea-cuast  adjoining  it,  and  the  navi- 
gable waters  included  in  bays,  and  between  headlands 
and  arms  of  the  sea,  belong  to  the  sovereign  of  the  ad- 
joining territory,  as  being  necessary  to  the  safety  of  the 
nation,  and  to  the  und^turbed  use  of  the  neighbouring 
shores."  The  open  sea  is  not  capable  of  being  possessed 
as  private  property'  The  &ee  use  of  the  ocean,  for  na- 
vigation and  fishing,  is  common  to  all  mankind,  and  the 
public  jurists  generally  and  explicitly  deny  that  the  main 
ocean  can  ever  be  appropriated.  The  subjects  of  all 
nations  meet  there,  in  time  of  peace,  on  a  tooting  of  en- 
tire equality  and  independence.  No  nation  has  any 
right  or  jurisdiction  at  sea,  except  it  be  over  the  persons 
of  its  own  subjects,  in  its  own  public  and  private  ves- 
sels ;  and  so  &r  territorial  jurisdiction  may  be  considered 


>  Ovliat  i{c /ura,  lib.  3.  c.  9.  wc.  8.  Fuf.  Droit  da  la  Nature  it. it* 
Gnu,  far  Barbtyrae,  lome  3.  lir.  6.  c.  19.  tea,  9, 3.  Btalamaqm,  Nat.  and 
FtL  Law,  Tol.  ii.  port  4  c  9.  mc  16.  SuHurfoid-i  ImUlutet,  b.  £  c  10. 
VatUl,  b.  9.  we.  85.  Protocol  of  ibe  fivs  great  powera  of  Auatril,  Gremt 
BriiaiD,  Fnnce,  Pnmia  ind  Riutra,  b;  thair  plmiipotgDCiuiee  al  LoDdoii, 
December,  1830,  lUtMd  in  Wiaatan't  HUtary  of  tht  Lata  of  Natiimt,  N. 
Tork,  1815,  p.  538-546. 

»  SitthtrfoTtA,  b.  9.  c.  10. 

•  A«lw>,b.9.c9.ucl3.— «.3.«ec.7.  Pi(f.b.3.c.3.MC.4.— fa.4.c 
S.Mc3wd&    r«lttl,  b.  t.  e.  93, 93. 
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as  preserved,  for  the  vessels  of  a  oabon  are,  in  many 
respects,  considered  ob  portions  of  its  territory,  and  per- 
sons on  board  are  protected  and  governed  by  the  law  of 
tiie  country  to  which  the  vessel  belongs.  They  may  be 
punished  &r  offences  against  the  municipal  laws  of  the 
state,  committed  on  board  its  pubbc  and  private  vessels 
at  sea,  and  on  board  of  its  public  vessels  in  foreign 
ports>  This  jurisdiction  is  confined  to  the  ship ;  and 
no  one  ship  has  a  right  to  prohibit  the  approach  of  an- 
other at  sea,  or  to  draw  round  her  a  line  of  territorial 
jurisdiction,  within  which  no  other  is  at  liberty  to  intrude. 
Every  vessel,  in  time  of  peace,  has  a  right  to  con- 
*S7  suit  its  own  safety  and  convenience,*  and  to  pursue 
its  own  course  and  business,  without  being  dis- 
turbed, when  it  does  not  violate  the  rights  of  others.^ 
As  to  narrow  seas  and  waters  approaching  the  land, 
there  have  been  many  and  sharp  controversies  among 
the  European  nations,  concerning  the  claim  for  exclu- 
sive dominion.  The  questions  arising  on  this  claim  are 
not  very  clearly  defined  and  settled,  and  extravagant 
pretensions  are  occasionally  put  forward.  The  subject 
abounds  in  curious  and  interesting  discussions,  and,  for- 
tunately for  the  peace  of  mankind,  they  axe,  at  the  pre- 
sent day,  matters  rather  of  speculative  curiosity  than  of 
use. 

Grotius  published  his  Mm^€  Libervm,  against  the  Por- 
tuguese claim  to  an  exclusive  trade  to  the  Indies,  throu^ 
the  Bouth  Atlantic  and  Indian  oceans,  and  he  shows 
that  the  sea  was  not  capable  of  private  dominion.  He 
vindicates  the  free  navigation  of  the  ocean,  and  the 
light  of  commerce  between  nations,  and  justly  exposes 

■  (?ratiiM,b.3.c.3.Mc.  lOandia.  CiitAn-/«rll,b.S.c9.  Fatrd.b.I. 
c.  19,  aeo.  316.  foibcBV.  Cochnnc.SitanitBFUanif  a(«vtU,44B.  WJiia. 
tanU  Eitmtntt  af  InUnuttianal  Lnt,  8d  ediN  1ST.  EiMargk  Bemtm  for 
Jnlr.  tS41,p.  994,S9S. 

k  Th«  Haritniu  Flora,  11  Wltatan,  K. 
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the  £>lly  and  absurdity  of  the  Portuguese  clum.  Sel- 
deo's  Man  Clatmm  was  intended  to  be  an  aaswer  to  the 
docitnue  of  Grotiiia,  Eind  he  undertook  to  prove,  by  the 
laws,  usages  and  opinions  of  all  nations,  ancient  and 
modem,  that  the  sea  was,  in  poiiU:  of  fact,  capable  of 
private  dominion ;  and  he  poured  a  flood  of  learning 
over  the  sul^ecL  He  fell  far  short  of  his  great  rival  in 
the  force  and  beauty  of  bis  argument,  but  be  entirely 
sorpaaaed  him  in  the  extent  and  variety  of  hia  citations 
and  researches.  Having  established  the  fact,  that  most 
nations  bad  conceded  that  the  sea  was  capable  of  pri- 
vate dominion,  he  showed,  by  numerous  documents  and 
records,  that  the  Enghsh  nation  had  always  asserted 
and  enjoyed  a  supremacy  over  the  surrounding  or  nar- 
row seas,  and  that  this  claim  bad  been  recognised  by 
all  the  neighbouring  natioaB.  Sir  Matthew  Hale  consi- 
dered the  title  of  tl^  king  to  the  narrow  seas  adjoining 
the  coast  of  England,  to  have  been  abundantly  proved 
by  die  treatise  of  Selden ;  and  Butler  speaks  of  it 
*a8  a  work  of  profoond  erudition.*  Bynkersboeck  *28 
has  also  written  a  treatiseon  the  same  contested  sub- 
ject, in  which  be  concedes  to  Selden  much  of  his  argu- 
ment, and  admits  that  the  sea  was  susceptible  of  domin- 
ion, tbou^  he  denies  the  title  of  the  English,  on  the  ground 
of  a  want  of  uninterrupted  possession.  He  said  there 
was  no  instance,  at  that  time,  in  which  the  sea  was  sub- 
ject to  any  partictdar  sovereign,  where  the  surrounding 
territory  did  not  belong  to  him.* 

The  claim  of  dominion  to  close  or  narrow  seas,  is  still 
the  theme  of  discussion  and  controversy.    Fufiendorf" 

oiits,  that  in  a  narrow  sea  the  dominion  of  it,  and  the 
t  of  fishing  therein,  may  belong  to  the  sovereigns  of 


■  Harg.  Law  IVaeto,  10.    Co.  Litl.  lib.  3.  n.  305. 

^  DitMrtafia  dt  Damimo  Mitru.    Bynk.  Optra,  tom*  ii 

<  VnU  4tUNtt.tt  Gtn*.  liU  4.  c  5.  kc.  5—10. 
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the  adjoining  shores.  Vattel  also*  lays  down  the  posi- 
tion, that  the  varione  uses  to  which  the  sea  contignoas 
to  the  coast  may  be  applied,  render  it  jastly  the  subject 
of  property.  People  fiah  there,  and  draw  from  it  shells, 
pearls,  amber,  &c. ;  and  who  can  doubt,  he  observes, 
but  that  the  pearl  fisheries  of  Bahram  and  Ceylon  may 
be  lawfully  enjoyed  as  property  ?  Cfaitty,  in  his  work 
on  commercial  law,^  has  entered  into  an  elaborate  vindi- 
cation of  the  British  title  to  the  four  seas  surrouaduig 
the  British  islands,  and  known  by  the  name  of  the  Bri- 
tish seas,  and,  consequently,  to  the  exclusive  right  of 
fishing,  and  of  controlling  the  navigation  of  foreigners 
therein.  On  the  other  hand,  Sir  Wm.  Scott,  in  the  case 
of  the  Twee  Gebroeders,'  did  not  treat  the  claim  of  terri- 
tory to  contiguous  portions  of  the  sea  with  much  indul- 
gence. He  said  the  general  inclination  of  the  law  was 
against  it ;  for  in  the  sea,  out  of  the  reach  of  cannon 
shot,  universal  use  was  presumed,  in  like  manner  as  a 
common  use  in  rivers  flowing  through  counterminous 

states  was  presumed  ;  and  yet  in  both  cases, 
*29     *there  might,  by  legal  possibility,  exist  a  peculiar 

property,  excluding  the  univeraal,  or  the  common 
use.  The  claim  of  Russia  to  sovereign^  over  the  Paci- 
fic ocean  north  of  the  61st  degree  of  latitude,  as  a  close 
sea,  was  considered  by  our  government,  in  18SS,  to  be 
against  the  rights  of  other  nations.^  It  is  difficult  to 
draw  any  precise  or  determinate  conclusion,  amidst  the 
variety  of  opinions,  as  to  the  distance  to  which  a  state 
may  lawfully  extend  its  exclusive  dominion  over  the  sea 
adjoining  its  territories,  and  beyond  those  portions  of  the 
sea  which  are  embraced  by  harbours,  gulfs,  bays  and 
estuaries,  and  over  which  its  jurisdiction  unqnestionably 


t  3  Bab.  Adm.  Stf.  33S. 

<  Mr.  Adwwuf  loiter  U  lU  Buttin  MiititttT,  Much  SOth,  1633. 
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extends.^  All  that  can  reasoaably  be  asserted  is,  that 
the  dominion  of  the  Bovereign  of  the  shore  over  the  con- 
tiguous sea,  extends  as  far  as  is  requisite  for  bis  safety, 
and  for  some  lawful  end.  A  more  extended  dominion 
must  rest  entirely  apon  force  and  maritime  supremacy. 
According  to  the  current  of  modem  authority,  the  geoe- 
nd  territorial  jnrisdiction  eztends  into  the  sea  as  far  as 
cannon  shot  will  reach,  and  no  farther,  and  this  is  gene- 
rally calculated  to  be  a  marine  league ;  and  the  congress 
of  the  United  States  have  recognised  this  limitation,  by 
amfaorizing  the  District  Courts  to  take  cognizance  of  all 
captures  made  within  a  marine  league  of  the  American 
shores^  The  eieculive  authority  of  this  country,  in  1793, 
considered  the  whole  of  Delaware  bay  to  be  within  our 
territorial  jurisdiction ;  and  it  rested  its  claim  upon  those 
authorities  which  admit  that  gulfs,  channels  and  arms  of 
the  sea,  belong  to  the  people  with  whose  lands  they  are 
encompassed.  It  was  intimated  that  the  law  of  nations 
would  justify  the  United  States  in  attaching  to  their 
coasts  an  extent  into  the  sea,  beyond  the  reach  of  cannon 
shot.* 

**ConsideringthegreatextentofihelineoftheAme-  *30 
rican  coasts,  we  have  a  right  to  claim,  for  fiscal  and 
defensive  regulations,  a  liberal  extension  of  maritime 

■  Jnrnt  m  Ik*  JUartlune  Zsk  tf  Eiavpt,  voL  L  p.  3(16. 

»  Bynk.  Q.  Pub.  J.  c.  8.  Vatlel,  b.  1.  c.  33.  <oc.  289.  Act  if  Cengrat 
/ax  Sli,  17M,  e.  SO.  The  King  v.  Forly.nins  casks  of  Brandr,  3  Hagg. 
Aim.  R.  9ST.  hj  tbe  coDTGDtioD  at  Londoo  of  iba  13(h  Jnl]',  1841,  ba- 
twosD  Gm[  Biittin,  Ftance,  Auitria.  FruniR  and  Rnasia,  and  Ihe  OttomPQ 
Poru,  it  wa«  declared  and  agreed  to  be  an  eatabliahed  ptiaeiple  of  pablie 
law,  ihat  no  ahlpa  of  war  of  foraign  powera  ahonld  enter  into  iha  Slraita  of  the 
Daidanclle*  and  of  the  Boaphorna,  iharabr  placing  ths  teiiilorial  juriadiclion 
of  tha  toliao  orer  the  inierior  valara  of  hit  empira  under  tbe  protection  of 
the  written  pnUic  law  of  Bniopa.  Wheatan't  Eularj  af  tit  Lam  tfNataaa, 
N«w.ToA,  IB45,  p.  584. 

•  Opiaiaa  af  tlu  Atlorney  GtHeral  cmetnamg  tlu  aaixurt  af  Ikr  *Up 
Ormmgi,  daUd  14th  af  May,  in3,  and  iki  Letltr  of  tite  Seeraiary  af  Stala 
U  lie  Fratek  Mnitter,  af  15fi  May,  1793. 


igitized  by  Google 


90  OF  THE  LAW  OF  NATIONS.  [Put  L 

jurisdiction ;  anil  it  would  not  be  unreasonable,  as  I 
apprehend,  to  assume,  for  domestic  purposes  connected 
with  oar  safety  and  welfare,  the  control  of  the  waters 
OD  our  coasts,  though  included  withia  lines  stretching 
fiom  quite  distant  headlands,  as,  for  instance,  from  Cape 
Ann  to  Cape  Cod,  and  from  Nantucket  to  Montauck 
Point,  and  from  that  point  to  the  capes  of  the  Delaware, 
and  from  the  south  cape  of  Florida  to  the  Mississippi' 
It  is  certain  that  our  government  would  be  disposed  to 
view  with  some  uneasiness  and  sensibility,  in  the  case 
of  war  between  other  maritime  powers,  the  use  of  the 
waters  of  our  coast,  far  beyond  the  reach  of  cannon  shot, 
as  cruising  ground  for  belligerant  purposes.  In  1793, 
our  government  thought  they  were  entitled,  in  reason,  to 
as  broad  a  margin  of  protected  navigation  as  any  nation 
whatever,  though  at  that  time  they  did  not  positively 
insist  beyond  the  distance  of  a  marine  league  from  the 
sea  shores  ^  and,  in  1806,  our  government  thought  it 
would  not  be  unreasonable,  considering  the  extent  of  the 
United  States,  the  shoalness  of  their  coast,  and  the  natu- 
ral indication  furnished  by  the  well-defined  path  of  the 
Gulf  Stream,  to  expect  an  immunity  from  belligerant 
warfare,  for  the  space  between  that  limit  and  the  Ameri- 
can shore.  It  ought,  at  least,  to  be  insisted,  that  the 
extent  of  the  neutral  immunity  should  correspond  with 
the  claims  maintained  by  Great  Britain  around  her  own 
territory,  and  that  no  belligerent  right  should  be  exercised 
within  "the  chambers  formed  by  headlaDds,or  any  where 

at  sea  within  the  distance  of  four  leagues,  or  from  a 
•81  right  line  from  one  headland  to  another,"'"    In  'the 

ca8eoftheLif(feBei(,which  was  cruising  many  miles 


•  Mr.  J^ftr—n'i  Leittr  la  Sb-.  Otatt,  HBven^tr  Set,  1793. 
k  ilfr.  MtditpnU  LftUt  to  iStmn.  JUmm  «nJ  PiBciiHjF,  Alts'  JWiiy 
\M\,  1806. 
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from  the  shore  between  Cape  Heniy  and  Cape  Hatteras, 
onr  government  laid  atresaon  the  circmnatance  that  she 
was  '*  hovering  on  our  coasts ;"  and  it  was  contended,  on 
the  part  of  the  United  States,  that  they  bad  a  right  to 
know  the  nationfil  character  of  armed  sbipa  in  such  a 
sitnatioa,  and  that  it  was  a  right  immediately  connected 
with  oar  tranquillity  and  peace.  It  was  further  observed* 
that  all  oationB  exercise  the  right,  and  none  with  more 
rigour,  or  at  a  greater  distance  from  the  coast,  than  Great 
Britain,  and  none  on  more  justifiable  grounds  than  the 
United  States.*  There  can  be  but  little  doubt,  that  aa  the 
United  States  advance  in  commerce  and  naval  strength, . 
our  government  will  be  dispoaed  more  and  more  to  feel ; 
and  acknowledge  the  justice  and  policy  of  the  Britishf 
claim  to  aupremacy  over  the  narrow  seas  adjacent  to  the; 
British  isles,  becauae  we  shall  stand  in  need  of  similar 
accommodation  and  means  of  security.^ 

It  was  declared  iu  the  case  ofLe  Lovu,'  that  maritime 
states  claim,  upon  a  principle  just  in  itself,  and  temper- 
ately applied,  a  right  of  visitation  and  inquiry  within 
those  parts  oi  the  ocean  adjoining  to  their  shores.  They 
were  to  be  considered  as  parts  of  the  territory  for  various 
domestic  purposes,  and  the  right  was  admitted  by  the 
courtesy  of  nations.  The  English  hovering  lawa  were 
foonded  upon  that  rigbu     The  atatute  9  Geo.  II.  c.  35, 


■  ftfr.  Afcmrw'f  Ltltir  to  Mr.  FotUr,  Octeber  111*,  1811,  «nd  FrttidrnPi 
3U*mge,  NattB^eT  btk,  IBll. 

k  Id  plmerag  dw  conunsioa  ud  MTigBtJoa  of  aUtes,  by  treuiw  ol  cob. 
nnrce,  od  the  baati  of  equalitf,  it  i«  Mtoetimei  deamed  advisable  to  except 
in  eiprea  tonus' the  eaatling  tradt,  or  eaattmilt  natiigatian,  of  the  respect- 
ire  psrtica,  and  10  reseire  the  regnlBtion  of  that  Crade  to  (he  sepsrate  lawa 
of  each  Dstioa.  See  th«  oonTention  of  cammerce  and  DBTigation  belWMn 
ih«  Uoiled  Slates  aod  iba  Pera.BoliTian  Confedeiftti(»i,  Mtj>  S8,  1836,  and 
betweeD  tlwm  and  the  kingdom  of  Oreeee,  August,  1638,  and  between  (hem 
and  PortDgal,  Ainil,  I84I,  and  between  tbem  and  the  KepoUie  of  Ecntdor, 
Jute  19th,  1839. 

•  a  JOodtn't  Adm.  Stf.  315. 
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prohibited  forei^  goods  to  be  transhipped  within  four 
leagues  of  the  coast  without  pajmenl  of  duties  ;  and  the 
act  of  congresB  of  March  Sd,  1799,  c.  128,  sec.  S6,  26, 
27.  99,  contained  the  same  prohibition ;  and  the  exer- 
cise of  jurisdiction,  to  that  distance,  for  tbe  safety  and 
protection  of  the  revenue  laws,  was  declared  by  the 
Supreme  Court,  in  Church  v.  Hubbard^  to  be  conform- 
able to  the  laws  and  usages  of  nations. 
Ktfitior  Aa  tbeendof  thelawofnattonsis  the  happiness 

*3S  and  perfection  *of  the  general  society  of  mankind, 
it  enjoins  upon  every  nation  the  punctual  observ- 
ance of  benevolence  and  good  will,  as  well  as  of  justice, 
towards  its  neighbours.''  This  is  equally  the  policy  and 
the  duly  of  nations.  They  ought  to  cultivate  a  free  inter- 
course for  commercial  purposes,  in  order  to  supply  each 
other's  wants,  and  promote  each  other's  prosperity.  The 
variety  of  climates  and  productions  on  the  surbce  of  the 
globe,  and  the  facility  of  communication,  by  means  of 
rivers,  lakes,  and  the  ocean,  invite  to  a  liberal  commerce* 
as  agreeable  to  the  law  of  nature,  and  extremely  con- 
ducive to  national  amity,  industry  and  happiness.^!  The 
numerous  wants  of  civilized  life,  can  only  be  supplied  by 
mutual  exchange  between  nationsofthe  peculiar  produc- 
tions of  each ;  and  who  that  is  familiar  with  the  English 
classics,  has  not  dwelt  with  delight  on  the  description  of 
the  extent  and  blessings  of  English  commerce,  which 
Addison  has  given,  with  such  graceful  simplicj^,  and 
such  enchanting  elegance,  in  one  of  the  Spectator't  visits 
to  the  Royal  Exchange  ?■>  But  as  every  nation  has  the 
right,  and  is  disposed  to  exercise  it,  of  judging  for  itself, 
in  respect  to  the  policy  and  extent  of  its  commercial 
arrangements,  the  general  freedom  of  trade,  however 

'  3  Orme\,  187. 

*  Fatbf  1  Frtlim.  ■««.  13, 13.  b.  3.  c.  1,  •«&  9,  9. 
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reaaoaabiy  and  strongly  it  may  be  inculcated  in  the  mo- 
dem school  of  political  economy,  is  but  an  imperfect 
right,  and  necessarily  subject  to  such  regulations  and 
restrictions,  as  each  nation  may  think  proper  to  prescribe 
fitr  itself.  Eveiy  state  may  monopolize  as  much  as  it 
pleases  of  its  own  internal  and  colonial  trade,  or  grant 
to  other  nations,  with  whom  it  deals,  such  distinctions 
aod  particular  privileges  as  it  may  deem  conducive 
to  its  interests.*  The  celebrated  English  *naviga-  *33 
tioD  act  of  Charles  H.  contained  nothing,  said 
Martens,  contrary  to  tbe  law  of  nations,  notwithstanding 
it  was  very  embarrassing  to  other  countries.  When  the 
United  States  put  an  entire  stop  to  their  commerce  with 
the  world,  in  December,  1807,  by  laying  a  general 
embargo  on  their  trade,  without  distinction  as  to  nation, 
or  limit  as  to  time,  no  other  power  complained  of  it ; 
aod  the  foreign  government  most  afiected  by  it,  and 
againstwhose  interests  it  was  more  immediately  directed, 
declared  to  our  government,^  that  as  a  municipal  regula- 
tion, foreign  states  had  no  concern  with  it,  and  that  the 
British  government  did  not  conceive  that  they  had  tbe 
right,  or  the  pretension,  to  make  any  complaint  of  it, 
and  that  they  bad  made  none. 

No  nation  has  a  right,  in  time  of  peace,  to  interfere 
with,  or  interrupt,  any  commerce  which  is  lawful  by  tbe 
law  of  nations,  and  carried  on  between  other  independent 
powers,  or  between  diSerent  members  of  the  same  state. 
Tbe  claim  of  the  Portuguese,  in  the  height  of  their  mari- 
Ume  power  in  India,  to  exclude  all  European  people 


•  Pitf.  b.  4.  c.  5.  MC.  10.  r«MeI,b.  I.  c.e.iac.93.97.  SUrten'i  Sam. 
mvyafiktLtm9fSatimt,\iS.\4S.  1  CUltyonOnniiMretalXaw.TS-St. 
Jfr.  CSnubflf^  LitUn  la  Mi.  O^Uatin,  of  Seplamber  llth  Bod  IfoTembor 
IStb,  183S.  Mr.  OaUatin  to  Mr.  Canning,  September  33d  and  Docombcr 
98ih,  1896,  *nd  JUr.  CUy  tt  Mr.  GaUaiin,  November  lllh,  1B96. 

k  Mr.  Caium^i  Lettir  t»  Mr.  PmcJmtg,  Saptember  33, 1B08. 
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from  commeice  with  Asia,  was  contrary  to  aationnl  law, 
and  a  ju6t  cause  of  war.  Vattel  called  it  a  pretension 
no  less  iniqaitous  than  chimericaL'  The  attempt  of 
Russia  to  appropriate  to  herself  an  exclusive  trade  in  the 
North  Pacific,  met  with  a  prompt  resistance  on  the  part 
of  this  country ;  and  the  government  of  the  United  States 
clainned  for  its  citizens  the  right  to  carry  on  trade  with 
the  aboriginal  natives,  on  the  northwest  coast  of  Ame- 
rica, without  the  territorial  jurisdictioD  of  other  nations, 
even  in  arms  and  munitions  of  war> 
cm^intiai  Treaties  of  commerce,  defining  and  establishiag  the 
rights  and  extent  of  commercial  intercourse,  have  been 
found  to  be  of  great  utilitr ;  and  they  occupy  a  very  im- 
portant title  in  the  code  of  national  law.  They  were 
•84  considered,  •even  two  centuries  ago,  to  be  so  con- 
ducive to  the  public  welfare,  as  to  overcome  the 
bigotry  of  the  times :  and  Lord  Coke*  admitted  Uiem  to 
be  one  of  the  four  kinds  of  national  compacts  that  might, 
lawfully,  be  made  with  infidels.  They  have  multiplied 
exceedingly  within  the  last  century,  for  it  has  been  found 
by  experience,  that  the  general  liberty  of  trade,  resting 
solely  on  principles  of  common  right,  benevolence  and 
sound  policy,  was  too  vague  and  precarious  to  be  consist- 
ent with  the  safety  of  the  extended  intercourse  and  com- 
plicated interests  of  great  commercial  states.  Every  na- 
tion may  enter  into  such  commercial  treaties,  and  grant 
such  special  privileges,  as  they  think  proper ;  and  no  na- 
tion, to  whom  the  like  privileges  are  not  conceded,  has 
a  right  to  take  offence,  provided  those  treaties  do  not 
afiect  their  perfect  rights.  A  state  may  enter  into  a  trea^, 


•  B.3.cS.we.!U. 

k  Nr.  AdsmW  Lttttr  U  the  Brntaan  Atiwricr,  Mtrcb  SOih,  1893.  Sm 
•Itc  JIfr.  Fort^'t  lAtUr  U  tkt  Amtrican  Mntrter  at  St.  Ptttr^mg, 
November  3d,  183T. 

•  4/>fClS5. 
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by  which  it  granta  excloBive  privilegea  to  one  nation,  and 
deprives  itaelf  of  the  liberty  to  grant  similar  privileges 
to  any  other.  Thos,  Portngal,  ia  1703,  by  her  treaty 
with  England,  gave  her  the  monopoly  of  ber  wine  trade : 
and  the  Dutch,  formerly,  by  a  treaty  with  Ceylon,  en- 
grossed the  cinnamon  trade,  and,  latterly,  they  haTe 
monopolized  the  trade  of  Japan.*  These  are  matters 
of  strict  legal  right ;  bat  it  is,  nevertheless,  in  a  moral 
sense,  the  duty  of  every  nation  to  deal  kindly,  liberally 
and  impartially  towards  all  mankind,  and  not  to  bind 
itself  by  trea^  with  one  nation,  in  contravention  of  those 
general  duties  which  the  law  of  nature  dictates  to  be 
due  to  the  rest  of  the  world." 

Every  nation  is  bound,  in  time  of  peace,  to  grant  a 
passage,  for  lawful  purposes,  over  their  lands,  rivers  ul 
and  seas,  to  the  people  of  other  states,  whenever  it  can 
be  permitted  without  inconvenience ;  and  burthensome 
conditions  ought  not  to  be  annexed  to  the  transit  of  per- 
sons and  property.    If,  however,  any  government 
deems  the  introduction  of  'foreigners,  or  their  mer-  *35 
cfaandise,  injurious  to  those  interests  of  their  own 
people  which  they  are  at  liberty  to  protect  and  promote, 
they  are  at  liberty  to  withhold  the  indulgence.  The  entry 
of  foieigoers  and  their  efiects  is  not  an  absolute  right,  but 
only  one  of  imperfect  obligation,  and  it  is  subject  to  the 


'  1  amy  on  Ctmmtrmat  Lav,  4a,  41,  ia. 

k  It  bu  be«a  dw  potier  of  Ute  United  Sittei  w  «iKoiirag«,  in  ita  diplomi- 
lie  iDtercoune  with  other  itttioni,  the  mott  perfsct  freedom  and  eqiulitr  in 
nUitoo  10  ihe  righti  Bod  inlercBia  of  amigatioa.  Thia  is  the  priticiple  eon. 
nined  in  the  commncisl  [reaty  between  Ae  United  State*  end  the  federetkm 
rf  Cenni  Amstica,  of  the  5th  December,  1836.  By  that  treatf,  whaleTer 
can  be  imponed  into,  oi  exported  liom,  the  porta  of  the  one  conntiy,  id  itt 
own  TeMeli,  hmj,  in  like  manner,  and  upon  the  aame  tarmi  and  eondiliona, 
ha  imponed  or  eipoited  in  ilie  Teaaeh  of  the  other  cotintrr.  Tbe  Nine  mle 
ia  contaiaed  in  the  treuie*  of  the  United  Ehate*  with  Denmark,  Sweden  and 
ibe  Eboaeatie  dtiea. 
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discretion  of  the  government  which  tolerates  it.'  The 
state  may  even  levy  a  tax  or  toll  upon  the  persona  and 
property  of  strangers  in  tranaitu,  provided  the  same  be  a 
reasonable  chicrge,  by  way  of  recompense  for  the  expense 
which  the  accommudation  creates.^  These  things  are 
now  generally  settled  in  commercial  treaties*  by  which 
it  is  usually  stipulated,  that  there  shall  be  free  navigation 
and  commerce  between  the  nations,  and  a  free  entry  to 
persons  and  property,  subject  to  the  ordinary  revenue 
and  police  laws  of  the  country,  and  the  special  terms 
and  conditions  prescribed  by  treaty. 
tPMsriwfi-  A  nation  possessing  only  the  upper  parts  of  a  navigar 
n  •  »«i.  j^jg  river,  is  entitled  to  descend  to  the  sea  without  being 
embarrassed  by  useless  and  oppressive  duties  or  regula- 
tions. It  is  doubtless  a  right  of  imperfect  obligation,  but 
one  that  cannot  be  justly  withheld  without  good  cause. 
When  Spain,  in  the  yeaj  1792,  owned  the  mouth,  and 
both  baakfi  of  the  lower  Mississippi,  and  the  United 
States  the  left  bank  of  the  upper  portion  of  the  same,  it 
was  strongly  contended  on  the  part  of  the  United  States, 
that  by  the  law  of  nature,  and  nations,  we  were  entitled 
to  the  navigation  of  that  river  to  the  sea,  subject  only  to 
such  modifications '  as  Spain  might  reasonably  deem 
necessary  for  her  safety  and  fiscal  accommodation.     It 


•  Fuff.  b.  3.  c  3.  aee.  5,  6,  7.  Saihtr/mth,  b.  3.  c.  9.  Vatttl,  b.  9.  c  7. 
■BO.  94.— C.6.  seclOO.— c.  9.iee.l93.130.— c.  10.>ecl33.  ]  CHlfy.Si— 
89.  M.  Finktin-Frrrtira  [,Cean  lU  Droit  PMic,  tome  ii.  p.  19,  SO)  com- 
plaina  vebementlr  of  *^^  checka  cieueA  hj  panporls  and  the  prevenliTa 
police  of  ihe  coniincnul  governmenw  of  Europe,  upon  emigralion  nad  the 
tnoBit  mod  aQJauia  of  foretgacn.  He  calle  it  legal  tfraRii]',  and  contratU 
Bsch  policy  with  (bat  of  the  United  8ialM,"U]e  claaaic  land  of  civil  liber^." 
BntI  am  of  opinion,  notwithatanding,  that  aver;  gorerameni  haa  the  light, 
and  ii  bound  in  dut;,  tg  judge  for  ilaeif,  how  far  the  uiiliaiited  powei  of 
amigraiioD,  and  of  the  admiaaion  and  raaideacs  of  atrangera  and  emigianti, 
nay  be  conaiatBiit  with  itt  own  local  interetta,  ioatiintiona  and  sahty. 

>  BatlieTfartli,  b.  3.  c  9.  Vatttl,  b.  3.  c  10.  asc.  134.  1  Ckitty,  103— 
106. 
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was  further  contended,  that  the  right  to  the  end,  carried 
with  it,  as  an  incident,  the  ri^t  to  the  means  requisite 
to  attain  the  end ;  such,  for  instance,  as  the  right 
*to  moor  vessels  to  the  shore,  and  to  land  in  cases  *36 
of  necessity.  The  same  cle^  right  of  the  United 
States  to  the  free  navigation  of  the  Mississippi  through 
the  territories  of  Spain  to  the  oceem,  was  asserted  by  the 
congress  under  the  confederation.*  The  claim  in  that 
case,  with  the  qualifications  eumexed  to  it,  was  well 
grounded  on  the  principles  and  authorities  of  the  law  of 
nations.''    The  like  claim,  and  founded  on  the  same 


'  luhwlien*  gmen  to  Mr.  Jay  in  1780,  and  again  in  17S5.  RetolaliOJi 
of  Cangnu  af  Siptenibtr,  1788.  Repori  0}  tU  Stcretary  of  Stalt  to  the 
PretiMtal,  Harch  IBlh,  1793. 

k  (;rvJi(u,llb.3.c.3.uc.]l, 13,13.15.— c3.nc.12.    Pi(f.  lib.  3.  c  3.  {^ 

■ra.  5,  &  B.     Vattel,  b.  1.  sac.  293— b.  2.  tec.  197.  139. 132.    By  the  ireair 
of  peace  rI  Paris,  in  1B15.  it  was  itipulated  that  the  navigaiion  ofihe  Rhine  1 

BDd  the  Scheldt  aboold  be  free  ;  and  at  theCoagrenofVientiB,  ia  1815,  the  ^ 

allied  lOTereifiia  agreed  to  the  free  naTtgaiiin]  of  the  great  namgaliU  mert  i 

of  Germany  and  ancient  Poland,  to  their  mouths,  in  ftrour  of  all  who  ahouid  .,,^  \ 
conform  to  the  regulalioiu  undenrbichlfaeaflrBachieement  wastobe  granted.  *^  L, 
The  detailed  eonveniian*  coneequenioatheacl  of  CongiesaofVieanR,  have  ^  p 
applied  the  prineipleaadopted  bf  the  conpeei,  founded  on  the  Memoirof  Ba- 
ron Ton  Hnmbotdt,  to  regulate  the  uavigatioa  of  the  Rhine,  the  Scheldt,  the 
Blanse,  the  Hoeelle,  the  Elbe,  the  Oder,  the  Weser,  the  VialulR,  the  Dan- 
nbe  and  the  Po,  with  their  confluent  riTera.  The  English  govemment,  bo 
late  ai  1830,  coatinaed  10  oaeert  a  right,  nnderthe  treaty  of  Vienna,  or  federal 
act  of  1815,  to  the  free  navigation  of  the  Rhine,  and  to  hold  that  it  was  ac- 
eeenble  to  the  Teaiela  of  all  nationa,  to  the  extent  of  its  naiigatiOQ,  eabjeet 
to  moderate  dudes,  fat  the  praaerradon  of  ihe  paths  on  the  eidaa  of  the  river, 
and  br  the  maintenance  of  the  proper  police.  And  by  the  eon* ention  con. 
elnded  at  MBrei>De,  BUteh  Slat,  1831,  between  all  the  ripnarian  Statee  of 
the  Rhine,  the  nangatioa  of  that  livei  was  declared  free,  from  the  point 
where  it  becomes  nairigable  into  the  sea,  including  iia  two  principsl  outlets 
or  months  id  the  lungdom  of  the  Netheilandt,  the  Leci  and  the  iVaal,  pass- 
ing hy  Rotieidamand  Biie],  through  the  fiiMnaided  outlet,  and  byDortrecbt 
•nd  HotTOataluye,  through  the  latter,  with  the  use  of  die  attiflcial  canal  of 
Toorne  and  Holfoetsluya.  The  conrentian  provides  regnlationa  of  police 
and  toll  dudes  on  veseek  and  meichandtM  paasbg  t»  and  from  the  aaa, 
dining  the  Nelbeilanda,  and  by  the  different  ports  of  the  nppet  Btstes  on 
tlw  Rhine.     IFJIealeii'*  ElanenU  »f  Imitmatimal  Law,  3d  edit,  343-247. 
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principles  of  natural  law,  and  on  the  authority  of  jurists 
and  the  conventional  law  of  nations,  has  been  made  oa 
behalf  of  the  people  of  the  United  States  to  navigate  the 
St.  Lawrence  to  and  boia  the  sea,  and  it  has  been  dis- 
cussed at  large  between,  the  American  and  British 
goTenunents.* 

When  foreigners  are  admitted  into  a  state  upon  free 
and  liberal  terms,  the  public  faith  becomes  pledged  for 
their  protection.  The  courts  of  justice  ought  to  be  freely 
open  to  them  as  a  resort  for  the  redress  of  their  griev- 
ances. But  strangers  are  equally  bound  with  natives, 
to  obedience  to  the  laws  of  the  coimtiy  during  the  time 
they  sojourn  in  it,  and  they  are  equally  amenable  for 
infractions  of  the  law.  It  has  sometimes  been  made  a 
question,  how  far  one  govermnent  was  bound  by  the 
law  of  nations,  and  independent  of  treaty,  to  surrender, 
upon  demand,  fugitives  from  justice,  who,  having  com- 
mitted crimes  in  one  country,  flee  to  another  for  shelter. 
It    is    declared,  by    some  of  the  most    distinguished 


Hit  Eittory  of  tU  Imi  •/  Niitian*  in  Bunpe  owl  Antriea,  New- York, 
1S4S,  p.  498-506. 

■  Mr.  Wheiton,  in  his  EUntnU  of  Itatnatieaal  Laa,  3d  edit.  348-^7, 
and  in  fail  Bittoty  tf  lie  Late  of  yatimt,  p.  506,  SIT,  h»  given  tha  lab- 
lUinca  of  the  KKumsnu  pro  and  eiitt,  ukan  from  conxnwaiiHiil  docnmanU 
of  Ilia  MMioiia  of  lesi  and  1S33.  It  wia  inaiated,  on  tha  put  of  Great 
Blilain,  ihal  ihia  right  of  paaaage  waa  not  an  abaolnia  natoial  right,  but  an 
impsifact  light,  leilHctod  to  the  right  of  Iraniit  for  pitrpoaet  of  innoceat 
ntiliir,  to  be  eieluiiTolr  determined  bjr  ihe  local  lorereigi).  The  oominia. 
aionera  and  dipjomaiian  of  Ifae  United  Stalea,  in  I80S,  and  afiarwaida,  •tatad, 
aaa  piincipte  orintematinnal  law,  that  when  any  European  nation  look  poa. 
Hseion  of  any  allenl  ofaea^ooaal,  thai  poaaeaeion  eitendad  into  tbe  interior 
eotintiT  to  tha  ■ourcaa  of  iba  riTen  emptying  into  that  coaat  and  to  ihaii 
moutha,  with  the  baya  and  entraneea  foimad  b;  (heir  J  unction  with  tbe  aea, 
and  to  ail  the  tribDiaiy  alreanu  or  branchea,  and  the  counirj  tfaay  covered. 
The  Buthuiitf  of  Vattel,  b.  I.  p.  SI66,  ii  in  nppott  of  that  principle  in  • 
qualified  degree,  and  ii  to  be  confined  to  the  liTeta  as /or  at  tket/Jbim  tBtliiB 
tkf  ttrrUary.  Hr.  Wheaton,  in  hia  EUmaiUtf  I»Untutia»ul  Lm,  9d  edit. 
1813,  Tory  jually  eonfiuas  auch  a  claim  of  di 
and  rivBiB  sbI  trsly  ndo*ti  witlin  it*  JtMil*. 
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public  jurists,'  that  every  'state  is  bound  to  deny 
ao  asylum  to  criminals,  and,  upon  application  and 
due  examination  of  the  case,  to  surrender  the  fugidve  to 
the  foreign  state  where  the  crime  was  committed.     The 


•  Graliiu,  b,  Q.  c.  SI.  toe.  3,  4,  5,  aod  Hiineeenu  Com.  h.  t.  Burlama- 
qui,  »oL  ii.  pun  4.  c  3.  lec  23—29.  Euiherfarlh,  b.  2.  c.  9.  vul.  2.  p.  496. 
VlUt,  b.  2.  e.  G.  wc  7S,  77.  See  Qiuttiant  de  Dnit,  til.  Elrangtr,  far 
Mer\ui,  for  disenuioM  on  iha  lubject  in  Franoe.  P.  Yaei,  ii  Stalutii,  p. 
997,  tajt,  thai  tls  iiuTendgr  uf  cHiniiiBl*  ie  denied  iceording  lo  the  usage 
of  ilnioii  nil  ChriBlian  oBiioiiB,  except  in  caiei  of  humanity,  (nin  ex  An. 
maitUaU,)  and  Martens  is  of  Iha  sanie  opinion.  Jtfnrfcni'  Law  e/  Naliont 
b.  3.  c.  3.  Kc.  S3.  The  Engliah  deciainns  in  sQpporl  of  the  right  snd  thp 
practice  of  surrender  of  fugitives  charged  with  atrocious  crimes,  are,  Rei. 
V.  HDlchinson,  3  Keblr,  TBS.  Ctus  of  Laodr,  2  Vtnt.  314.  Rei  r.  Kim. 
berly,  ar.  848.  X  C.  JPoniarJ,  K.  B.  vol.  L  825.  FUxgih.  Ul.  East  In- 
dia  Company  t.  Cuapbel],  i  Fony,  346.  Heiih,  J.,  in  Mom  v.  Key,  4 
TVwlox,  34.  Eutumtia,  Dialog.  3  sec.  67.  Sergennl  Hill's  opinion  (and 
Lis  aulborilr  and  learning  u  a  lawyer  were  pre.eminerit)  given  to  govern- 
metii  in  1792.  See  Edia.  Scoine,  No.  83,  p.  139.  139.  141.  Lord  Coke, 
however,  held  that  the  sovereign  was  not  boond  (o  surrender  up  fugitive 
criiDinala  from  other  countries.  3  Intl.  IBO.  The  American  decinons  on 
the  question  are,  in  the  nmlter  of  Washburn,  4  Jokai,  Ck.  Btp.  106.  Com- 
monweallh  v.  Deacon,  10  Strg.  ^  Ratole,  193.  Rex  *.  Bait,  decided  by 
Cfa.  J.  Reid,  tt  Montreal,  and  reported  in  Amtr.  Jar.  297.  Ciac  of  Jose 
Pcrreiie  Jos  Saoloa,  9  BreeirabouTgh,  493.  Two  of  those,  tit ;  ihat  in  4lli 
Johnson  and  before  Ch.  J.  Reid,  are  for  ibe  duty  of  surrender,  end  the 
other  two  againsl  ii,  unless  specially  providiMl  for  by  iresiy.  Mr.  Justice 
Story  cite*  the  conSieting  BUtlioriilet,  both  foreign  and  dotneBiie,  on  this  in- 
terestiDg  question ;  but  intimates  no  opinion.  C'>min.  on  tht  CanitUutian, 
vol.iii.  p.€TS,  67G.  Cbnun.DnrA(Oinj!ictD/Laui(,  p.  530— 533.  Dur  sfier. 
wonlt,  in  the  United  Stales  v.  Dsiria,  9  Sumnfr,  486,  Judge  Story  espressed 
p«al  doubts  whether,  upon  principles  of  i n (eras lion il  luw,  end  independent 
of  tiamte  or  treaty,  any  conn  of  justice  is  authorized  to  surrender  a  fiigidvo 
from  justice.  In  the  spring  of  1839,  George  Halmc;  being  charged  with 
the  crime  ofmnrder.cotniniiled  in  Lower  Cannds,  fled  into  the  siaie  of  Ver. 
mom,  and  his  surrender  was  demanded  by  the  Governor  General  of  Canada. 
ApplicarioQ  was  msde  by  anihorily,  in  Vermont,  to  the  President  of  the 
United  States,  who  declined  to  act  through  an  alleged  want  of  power,  and 
the  case  cams  back  lo  the  Goremor  uf  Vermont.  After  bearing  counsel 
attd  giving  the  subject  great  considers  lion,  Governor  Jenniaun  decided  thst 
it  was  his  dntf  lo  surrender  the  fugitive.  The  cose  was  al'ierwards,  and 
before  any  actual  surrender,  carried  ap  before  the  Supreme  Court  of  that 
state  upon  halteat  eorfua,  sod  elaborately  argued  in  July,  1639,  and  the  de- 

Vou  I.  4 
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laDgnage  of  those  authorities  is  clear  and  explicit,  aod 
the  law  and  usage  of  nations  as  declared  by  them  rest 
on  the  plainest  principles  of  justice.  It  is  the  duty  of 
the  government  to  surrender  up  fugitives  upon  demaad, 
after  thecivil  magistrate  shall  have  ascertained  the  exist- 
ence of  reasonable  grounds  for  the  charge,  and  sufficient 
to  put  the  accused  upon  his  trial.  The  guilty  party  can- 
not be  tried  and  punished  by  any  other  jurisdiction  thaa 
the  one  whose  laws  have  been  Violated,  and,  therefore. 


cUoD  uf  lbs  gOTBTnoT  affirmed.  Th*  cuo  naa  afuirw&rdi  carriad  up  to  tha 
Supreme  CourL  of  lbs  Uoited  Statei,  in  ibe  winter  of  IB40,  uid  ibe  court 
declaied  tbat  tbey  had  not  juritdicUon  in  (he  caae.  Holmea  v.  Jenniaon,  14 
Pfltrai  B.  540.  Holmea  waa  ibareupoD  brought  up  befare  tba  Supreme 
Court  af  Vermont  by  iahta*  eerpui,  in  April,  1840,  and  ihe  quMtjoa  nsain 
aolemnly  argned,  and  the  decision  was,  ibst  tba  aiaie  bad  no  auifaoriiy  lo 
■orrender  Ibe  ptiioner,  and  he  was  accordiDgly  diacbarged  from  cuilcdy. 
Case  rz  parte  Ifulmea,  13  Vaimont  S.  630.  It  may  be  here  properly  ob- 
■erred  that,  according  to  the  official  opinion  of  tbo  Ailomey  General  of  tb« 
Uniied  Slalei,  179T,  il  waa  [he  duly  of  the  United  Statei  to  debver  up,  on 
due  demand,  heinouBoffsndera,  being  fugiiivea  from  ibe  dominions  of  Spaia, 
and  that  >a  ibe  eiiiting  lawn  of  the  UnioD  bad  not  mode  any  apeciSc  pro. 
<riaion  for  iha  caae,  the  defect  ongbl  (o  be  auppliod.  Opinietu  »f  tke  AUar. 
ncy  Omeral,  tdI.  i.  46.  Bui  afterward*,  in  1B91,  ibe  then  Attmney  General 
of  the  United  Btalee,  in  an  elaborate  opinion  given  to  the  Freaident,  declared 
that  tbe  modem  a*Bg«  and  praclice  of  naliani  bad  been  contrary  lo  the  doc 
ttinea  of  (be  early  juriati,  and  that  it  was  not  now  tbe  law  and  uaage  of 
nations  to  deliTer  up  fugiiifea  from  Justice,  wbaieTer  may  be  the  nature  or 
atrocity  of  ihe  crime,  unleis  it  be  in  pursuance  of  ■  treaty  aiiptUeiion. 
Opinwiu,  ^.  vol.  i.  3e4-3!i2.  If  there  be  no  treaty,  he  was  of  opinion  that 
the  government  of  the  United  SlaEsa  could  not  act  on  tba  subject,  vithoul 
aaihority  conferred  by  an  act  of  eoogreaa,  and  vrbicb  ii  would  be  expedient 
to  grant,  aa  the  law  is  imperfect  ■*  it  standi.  Ibid.  vol.  ii.  833.  903.  When 
ilia  declared  BS  theietlledrule,  that  tba  United  Stales  are  not  Joslified  in  Ibe 
surrender  of  fugitives  from  justice,  except  in  pursuance  of  a  treaty  alipula. 
tion,  the  Uoitqd  Ststea  are  thus  in  effect  declared  by  national  and  state  au. 
iboiiiies  lo  be  a  safe  aryjum  for  all  aorta  of  criminals,  from  all  goverameaw 
and  teniiories  near  or  distant  So,  also,  all  the  high  law  atuhoritiaa  in 
WeslminslCV  Hall,  in  the  caae  of  tht  Creole,  gave  their  opinion*,  in  the 
Bridah  House  of  Lords,  in  Februsr?,  1843,  that  the  English  law  and  inler- 
nalional  taw  did  not  authorize  (be  surrender  of  fugitive  criininala  of  any  de- 
gree, and  that  the  right  to  demand  and  surrender  muat  be  fotmded  on  treaiy, 
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the  duly  of  surrendering  him  applies  as  well  to  the  case 
of  the  subjects  of  the  state  surrendering,  as  to  the  case 
of  subjects  of  the  power  demanding  the  fugitive.  The 
only  difficulty,  in  the  absence  ofpositive  agreement,  con- 
sists in  drawing  the  line  between  the  class  of  offences  to 
vhich  the  usage  of  nations  does,  and  to  which  it  does 
not  apply,  inasmuch  as  it  is  understood,  in  practice,  to 
apply  only  to  crimes  of  great  atrocity,  or  deeply  affect- 
ing the  public  safety.  The  act  of  the  legislature  of  New- 
Tork,  of  the  6th  of  April,  1822,  c.  148,  gave  facility  to 
the  surrender  of  fugitives,  by  authorizing  the  governor, 
in  his  discretion,  on  requisition  from  a  foreign  govern- 
ment, to  surrender  up  fugitives  charged  with  murder, 
forgery,  larceny,  or  other  crimes,  which,  by  the  laws  of 
this  state,  were  punishable  with  death  or  imprisonment 
in  the  state  prison  ;  provided  the  evidence  of  crimiaality 
was  sufficient,  by  our  laws,  to  detain  the  party  for  trial 
on  a  like  charge.*  Such  a  legislative  provision  was 
requisite,  for  the  judicial  power  can  do  no  more  than  cause 
the  fugitive  to  be  arrested  and  detained,  until  sufficient 
means  aad  opportunity  have  been  afforded  for  the  dis- 
charge of  this  <luty,  to  the  proper  organ  of  communica- 
Uon  with  the  power  that  makes  the  demand. ■■ 

'  Tbe  N.  T.  Rtmtti  Statute;  toI.  i.  164.  tec.  8,  9,  10, 11,  hate  adapted 
u)d  eoniinned  thi;  Bame  proiHaion. 

*  The  cooititation  of  ihe  United  3tBlei  hu  prorided  for  ibe  lurreader  of 
figttiiB*  from  juBtice  as  helwetit  tht  Kverni  itatel,  ia  casei  "  uf  tteaaoo, 
b\oi>j  end  other  crime,"  but  it  hae  doc  designiled  the  apecilic  eriaut  for 
wMch  a  Buirendsr  is  to  be  mtde,  sod  this  hu  led  to  difficulties  u  between 
the  tlates.  Thiu,  for  ioslance,  in  1839,  the  Governor  of  Vtrziiiia  made  sp. 
plicMion  lo  Ihe  GoTcrnor  of  New.Tork  for  the  surrender  of  three  men, 
charged  hj  affidavit  aa  being  fugitives  from  juatice,  in  f'.lanievily  tteiling 
aad  laldng  aatty  from  on<  ColUy,  in  Virginia,  a  negro  tlevt,  Itaac,  tie 
propetly  af  CelUg.  The  applicatioti  was  mada  under  the  act  of  congreaH  of 
Febniarj  19, 1T93,  c.  7.  sec.  1,  founded  on  the  conalitulion  of  tbe  United 
States,  art  4  mc.  S,  as  being  a  case  of  "  treaaaa,  felony,  or  olStr  crime," 
within  tbe  aonidtuiion  and  the  law,  and  cerli&ed  as  the  statute  directed* 
The  Governor  of  New- York  refuaad  to  surrender  the  supposed  fugidves,  on 
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The  European  nations,  in  early  periods  of  modern 
bistor7,inade  provision  by  treaty  for  the  mutual  surrender 


the  gmaai  thnt  sliTer;  and  propert;  io  aUvn  did  not  exial  in  New- York! 
•nd  that  ibe  offenct  wu  nol  a  crimt  known  to  iha  lawt  of  New. York,  and 
conaeqneDi)]'  not  a  crima  within  the  meaDinc  of  the  conaiitnlioo  and  eutuie 
of  the  United  Slate*.  But  the  Letrialatore  of  New-YoA,  by  concurrent  r«- 
■olutiono  of  the  Ilih  of  April,  IS43,  declared  (heir  opinion  (o  be,  ibat  ateal. 
inc  a  dare  within  the  joriMlietioD  and  aflainai  the  law*  of  Virginia,  waa  a 
ctime  wiibin  the  meaning  of  the  Sd  aection  of  the  4ih  aitjcls  of  the  con- 
ilitution  of  (he  United  Sutes.  The  siecutive  and  legisliitiTe  anlhoriliea  of 
Viiginia  alao  coniidered  the  caae  to  b«  within  the  proTigion  of  the  coneiilu- 
tion  and  the  law,  and  that  the  refuaal  waa  ■  denial  of  righL  Ii  w*«  con- 
tended, that  the  conalicauon  of  the  United  Scatsa  reoognuea  ibe  lawful  ez> 
ialence  of  ataTea  aa  properly,  for  it  ipponiona  the  repreaentation  among  the 
•latea  on  the  baaii  of  the  diatinclion  between  free  penooi  and  oiher  persona ; 
and  it  providea,  in  art.  4,  >ec.  S,  for  their  lurrender,  when  eaeapinK  from  one 
atals  10  another  : — that  alavca  were  regalded  bj  law  aa  property  in  neariy  alt 
the  llalea,  and  protected  aa  each,  and  particularly  in  New-York,  when  the 
conatitBtion  waa  made  ;  that  the  repeal  of  those  laws  and  renunciation  of 
that  apecies  of  properly  in  one  elate,  doea  not  sfiect  the  validity  of  the  laws 
and  of  that  ■paoie*  of  property  in  another  state ;  and  that  the  refutal  to  sur- 
render felons  who  steal  ibai  property  in  Viijinia,  end  flee  with  it  or  without 
it  to  New. York,  on  the  ground  that  blacka  are  no  longer  regarded  as  propei. 
ly  in  New.York,  is  a  violstion  of  tbe  federal  compscl  and  of  the  act  of  coo- 
great  founded  thereon.  Thig  caae  and  that  of  Holme;  tnentioned  in  a  pre- 
ceding note,  involve  very  grave  conaideration*.  I  have  read  and  considered 
every  authority,  document  and  argument  on  the  eubiect  that  were  within  my 
command,  and  in  my  humble  view  of  the  questions,  I  cannot  but  be  of  opi- 
nioo  that  the  claim  of  the  Canadian  authorities  in  the  one  caae,  end  of  Ibe  Go- 
vernor of  Virginia  in  the  other  case,  were  equally  well  founded,  and  antiiJed 
to  be  recognised  and  enfort»d.  In  the  esse  from  Canada,  the  jurisdiction 
of  it  belonged  exduairely  to  the  aulhoriiie*  of  VermonL  Tbe  United  Slntea 
have  no  jurisdiction  in  auch  caeea,  except  under  a  treaty  proviBlon.  The 
duly  of  aurrendeting  on  due  demand  from  the  foreign  govetninenl,  and  on 
due  preliminary  proof  of  the  crime  charged,  is  pan  of  the  common  law  of 
the  land,  founded  on  (be  law  of  nations  as  part  of  that  law ;  and  the  aule 
executive  ia  m  cauae  that  law  to  be  executed,  and  (o  be  aasisled  by  judicial 
ptocesi,  if  necetsary.  The  atatnta  of  New.York  ia  decinve  evidence  of  (he 
sense  of  that  stale,  and  it  wa*  in  every  respect  an  eipedient,  just  and  wiae 
provision,  in  no  way  repugnant  to  (he  eonsLitulioo  or  law  of  the  United 
Sialei,  for  it  wsa  "  no  agreement  or  compact  with  a  foreign  power."  Tbe 
whole  aubject  is  a  proper  matter  of  aiale  concern,  under  tbe  guidance  of 
municipal  law,  (alipalationa  in  national  treatiea  alwaya  excepted,)  and  if 
there  be  no  eipresa  stalale  provision,  the  exercise  of  the  power  must  real  in 
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of  criminals  seeking  refuge  froni  justice.  Treaties  oftbis 
kind  were  made -between  England  and  Scotland  in 
1174  'and  Englandand  France  in  1308,  and  France  *36 
and  Savoy  in  1878;  and  the  last  treaty  made  spe- 
cial provision  for  the  surrender  of  criminals,  though  they 
should  happen  to  be  subjects  of  the  state  to  which  they 
had  fled.  Mr.  Ward"  considers  these  treaties  as  evi- 
dence of  the  advancement  of  society  in  regularity  and 
order.)> 


■ound  legal  dbcration,  as  10  tha  Dsture  of  the  crime  ud  m  10  (he  ■uffioienof 
of  the  proof.  The  Uw  ornmiDru  is  nol  lafficlenlly  preciie  lodiipence  wilh 
the  aiareiM  of  that  discrenon.  But  priTiLa  murder,  u  in  (he  TermoDi  cite, 
ia  free  of  ill  difficulty,  end  ii  would  be  deeling  uDJnatly  wilh  the  t^neiei 
ron:igoeavenimeiii,uid  be  emineutty  diKgracefuI  to  the  cbsracteror  the  stale 
■nd  to  oar  constitutioDal  authoritisB,  to  gire  an  aiytam  10  fugitivea  loaded 
with  sueb  iirociiy.  If  there  be  do  authority  m  ihia  eauniry,  Btate  or  naiioDal, 
to  iarrauder  luch  a  fugitiTC,  then  it  a  Idle  to  talk  aboal  the  authority  of  the 
law  of  natione  u  part  of  the  conmou  law.  llien  "  public  law,  the  peisoni. 
fication,  aa  it  were,  of  natural  juitica,  becomes  a  mere  nanenlity,  the  beauli- 
falfi^eutofphiloaophen,  and  deelilule  of  all  reaiindueoce  on  (he  fortune! 
of  maokind." 

•  mat.  of  tie  Lam  ofNttiont.  vol.  ii.  31B— 390. 

k  By  the  ttestyof  amity,  commerce  and  narigation  between  Great  Britain 
Bod  the  Dnited  Stale*,  in  November,  1T95,  it  wna  by  tha  97 lb  arlicls  agreed, 
ihatpeiaona  charged  with  murder  or  forgery,  aeeking  an  asylum  in  ifae  domln- 
iom  of  either  party,  shuaM  be  dsllTered  up  on  dae  requiaition,  provided  the 
evidence  of  cTtitiiaali(y  be  B((ffli^eat(oJD*tilyappreheaaia&  and  comiaiiment 
for  trial,  if  the  offence  had  been  committed  in  the  juriadlction  where  the  requi- 
■Ction  i*  made.  Bat  (bis  treaty,  on  Ihia  and  other  paints,  expired  by  its  own 
limiiaiiDn  after  the  expiration  of  twalve  yeara.  The  provisioa  was  happily 
renewed  by  tha  treaty  between  (be  United  States  and  the  United  Kingdom  of 
Great  Btitain  and  Ireland,  signed  at  Washington,  August  9lh,  1849,  and  after, 
wards  dniy  ratiSe^l.  TiM  treaty  terminates  the  question,  so  far  as  the  two 
eonniriea  are  cnncemed,  which  had  tong  embsrraased  (be  councils  and  couite 
in  thia  country.  By  the  lOth  article  of  the  treaty  it  is  declared,  that  the  two 
powei«  tupeciively,  upon  requiBtiiona  by  the  due  KUthaiities,  should  deliver 
up  to  joatice  al!  persons  who,  being  charged  with  the  crime  of  murder,  or 
piracy,  or  anon,  or  robbery,  or  forgery,  or  the  utterance  of  forged  papers, 
committed  within  the  jurisdiction  of  either,  should  aeek  an  asylum,  or  should 
be  found  within  the  Territories  of  the  other;  provided  that  this  should  only  be 
done  upon  such  evidence  of  criminality  as,  according  to  the  law*  of  the  place 
where  Aw  fogitiTO  or  petaoD  ao  charged  ebonld  be  found,  would  josiify  hi* 
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«.  Ambassadors  form  an  exception  to  tbe  geneial  case  of 
foreigners  resident  in  the  country,  and  they  are  exempted 
absolutely  from  all  atlegiance,  and  from  all  responsibi- 
lity to  the  laws  of  the  country  to  which  they  are  deputed. 
As  they  are  representatives  of  their  sovereigns,  and 
requisite  for  negotiations  and  friendly  intercourBe,  their 
persons,  by  the  consent  of  all  nations,  have  been  deemed 
inviolable,  and  the  instances  are  rare  in  which  popular 


*pptBheD«ioti>Ddcammilment  rortht1,if  ihscrimeor  ofleiicehad  iherabeoD 
commiiied.  A  limilar  convention  wu  made  beiween  ihe  Uniwd  Stale*  and 
France,  and  ratified  at  Wuhinglon,  April  IS,  1844 ;  but  tbe  proTislon  wu 
aitendsd  to  the  crime  of  an  attempt  la  commit  murder,  end  to  rape, 
■od  embeiileneat  by  public  oSicere,  when  the  game  is  ptmildiable  with  in. 
fatnouB  pnniihmeat.  The  irealf  proviaiona  would  Beem  to  require  alBlute 
proviaioni  of  the  lereral  goiemmenia  to  etnj  the  tteaiiee  far  aurrendEring 
fugilivei  more  prompiljr  into  effect.  The  act  of  8  and  9  Viet.  c.  190,  baa 
auch  a  proTision  in  leepecl  to  the  treaty  of  Waehinglon.ia  lB4a,nithautanr 
apecial  prcviiion  on  the  aulyect,  the  power  and  duly  of  duly  carrying  into 
elTeet  treaiiei  of  that  kind,  would  belong,  oxcluaiTo  of  the  elate  author) tiea, 
to  Ihe  couru  and  magialrstea  of  federal  juriadictjon.  The  leguliture  of  the 
kingdom  of  Belgitim,  by  b  law  of  the  fiiat  of  October,  1B33,  ■uthorized  tha 
Buirender  of  fugiiivea  from  foreicn  countriea  upon  tbe  charge  of  murder, 
t*pe,  araoa,  caunterToiling  tbe  current  coin  or  forging  public  bank  papar, 
peijury,  robbery,  Iheft,  peculation  by  public  Irttateea  and  fraudulent  bank- 
rupla  ;  hut  with  the  proviao,  that  the  law  of  (he  foreign  country  be  reciprocal 
in  Ihe  caae,  and  that  the  judgment  or  judicial  aocnntioa  b«  duly  auihaati- 
eateiil,  and  the  demand  be  made  wiiliin  (he  time  of  Umitalioa  preacribed  by 
tha  Belgic  law.  M.  PinMtiro.Fentira  acTerely  condemoa  thia  law,  and 
coQlenda  for  proleclion  to  the  fugitive,  and  that  (he  Uibunala  pf  the  country 
to  which  he  reeortt,  ahould  take  ccgoiiance  of  criminal  caaea  equally  a>  of 
maltora  of  contract !  See  Caaira  it  Droit  Public,  par  Lt  Camm.  S.  Pinhtm. 
FtTTtira,  Parit,  1B30,  tome  iL  pp.  04—34.  Eame  Etrangir  d*  LtgMatiim, 
It  ^Eaaamif  Paliliq^t,  No-  3,  Paria,  December,  1833.  Some  other  foreign 
jurieta,  of  more  ealabliahed  re  potation,  maintain  the  same  doctrine,  and  hold, 
that  Crimea  eammitlad  in  one  (lata,  may,  if  the  criminal  be  found  in  another 
•late,  be,  upon  demand,  puniahed  (hero.  Hwtiiu,  lUCMi*.  Leg.  P.  Vott, 
dt  StatHt  cited  in  Stor^r'*  Owm.  m  tht  CtnJlKt  a/  Laiei,  S16— 590. 
Udrltn^  Lau,  ef  NatioaM,  b.  3.  c.  3.  aec.  23,  33.  Crotiut,  i*  Jurt  B.  i  P. 
b.S.  c.  31.aec.4,  The  loiter  aaya,  that  every  govemmenl  ia  bound  to  punish 
tbe  Aigiiiye  criminal  on  demand,  or  deliver  him  up.  But  tbe  belter  fpinion 
now  ia,  both  on  principle  and  authority,  that  the  proaecutian  and  puniabmenl 
of  Crimea  are  left  exelunvely  to  tbe  tribnnala  of  the  conatiy  where  they  are 
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passionst  or  perfidious  policy,  have  violatea  this  immu- 
nity. Some  very  honourable  examples  of  respect  for 
the  rights  of  ambassadors,  even  when  their  privileges 
would  seem  in  justice  to  have  been  forfeited  on  account 
of  the  gross  abuse  of  them,  are  to  be  met  with  in  the 
ancient  Roman  annals,  notwithstanding  the  extreme  ar- 
rogance of  their  pretensionst  and  the  intemperance  of 
their  military  spirit.'  If,  however,  ambassadors  should 
be  so  regardless  of  their  duty,  and  of  the  object  of  their 
privilege,  as  to  insult  or  openly  attack  the  laws  or  go- 
vernment of  the  nation  to  whom  they  are  sent,  their  fuac- 
tions  may  be  suspended  by  a  refusal  to  treat  with  them, 
or  application  can  he  made  to  their  own  sovereign  for 
their  recall ;  or  they  may  be  dismissed,  and  required  to 
depart  within  a  reasonable  tinoe."  We  have  had  in- 
stances, within  our  own  times,  of  all  these  modes  of 
dealing  with  ministers  who  had  given  offence,  and  it  is 
not  to  be  denied,  that  every  government  has  a  perfect 


CMamitUd.  KriMC*'  Priaeif.  of  E^itj,  nd.  ii  336.  MtrtiK,  Sepertain 
Stantrainili,  kc  &.  n.  7.  pp.  757,  758.  Pardittut,  Droit  Cmtm.  tome  t.  art. 
1467.  If,  indeed,  tbsfagiliTeiXQ  be  tnedandpnnisbed  for  a  erime  committed 
onl  of  (ha  lerritory.tlie  pnnkhmenl  must  bsiceordingto  iha  taw  of  the  place 
where  the  ofiance  waa  cominiKed,  Detictf  fmiunltir  jiizia  morei  loci  com* 
iHiaai  dtlieti,  tt  »t»  laei  uii  dt  erimint  tegitaadtar.  Bartlmtiit,  cited  in 
HeiUT  on  Foreign  Law,  47.  It  ii,  howeier,  a  decided  and  aeltled  principle 
in  tbe  Engiiah  and  American  law,  that  the  penal  laws  a(  a  country  do  not 
reaeb,  ia  ifaeir  diaabilitia*,  or  penal  efiecta,  bejrotid  tlte  joriadiction  wbere  ihejr 
m  eatabtiahed.  Folliotl  t.  Ogdeo,  1  H.  Blatk*.  1S3.  135.  Lord  Ellenbo. 
MUfb,  WoEff  T.  Oiholm,  6  MauU  ^  Stla.  99.  Commonwealth  of  Misaa. 
cbDMila  T.  Oteea,  17  JKw*.  Itwp.  514.  539—543.  Seotiile  *.  Canfiald,  14 
Maa,  B«}i>  33a  340. 

■ij'ey.  b.!I.D.4.b.30.  c3S. 

k  In  17S7,  it  waa  tJODudered  by  the  Atlomey  General  of  ibe  United 
Sialaa,  in  hia  letter  to  the  Secrsurr  of  Stale,  lo  be  a  contempt  of  the  gofem- 
nMDt,  for*  foreign  miniater,  while  a  rsaidsnt  miniaterin  the  United  States, 
to  commmiieate  hia  aentimenta  lo  the  people  ofthe  United  States  through  (he 
preaa.  Hia  iniaroonrM  and  eorreipoadeiiee  of  that  kind  ta  to  be  with  tbo 
«xeenli*e  depattmont  of  Ihe  goreniniant  oiclniiTety.  Opiniont  of  Ike  At- 
(enwjr  CeaeraJ,  *oL  i  43. 
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i-igfat  to  judge  for  itself  wbetber  tbe  language  or  conduct 
of  a  foreign  minister  be  admissible.    The  writers  ou 

public  law  go  8ti!l  further,  and  allow  force  to  be 
*39     applied  to  conEne  or  send  away  *aQ  ambassador, 

when  the  safety  of  the  state,  which  is  superior  to 
all  other  considerations,  absolutely  reqaires  it,  arising 
either  from  the  violence  of  bis  conduct,  or  the  influence 
and  danger  of  his  machiaations.  This  is  all  that  can  be 
done,  for  ambassadors  cannot,  in  any  case,  be  made 
amenable  to  the  civil  or  criminal  jurisdiction  of  the 
couQtry ;  and  this  has  been  the  settled  rule  of  public 
law,  ever  since  the  attempt  made  iu  the  reign  of  Eliza- 
beth to  subject  the  Scotch  and  Spanish  ambassadors  to 
criminal  jurisdiction,  and  the  learned  discussions  which 
that  case  excited.*  By  fiction  of  law,  an  ambassador 
is  considered  as  if  he  were  out  of  the  territory  of  the 
foreign  power;  and  it  ie  an  implied  agreement  among 
nations,  that  the  ambassador,  while  he  resides  within 
the  foreign  state,  shall  be  considered  as  a  member  of 
his  own  country,  retaining  his  original  domicil,  and  the 
government  he  represents  has  exclusive  cognizance  of 
bis  conduct  and  control  of  his  person.^  An  ambassador 
is  also  deemed  under  the  protection  of  the  law  of  nations 


■  Gratiut,  b.  3.  c.  18.  lec.  4.  Bynk.  dt  Fan  Legalanaa,  c.  6.  17,  18. 
VatUl,  b.  4.  c.  7.  Mc  9S— 103.  Ward?*  Bittmy,  vol.  il  p.  496—560. 
Marahalt,  Ch.  J.,  in  ibe  eua  ot  ihe  Schooner  Eichange  y.  M'Fadden,  T 
Craneh,  138.  Mr.  Wbeaton,  in  bii  Sittary  afihe  Laa  of  Nation*  in  Eurapt 
taut  Ansrico,  New. York,  1845,  pp.  336_!261,  hi*  given  an  anslyui  orenm. 
maly  of  Bynkerahocch'a  treiliae  De  Foro  Ltgatarum,  and  which  ie  jualljr 
regarded  as  aa  excellent  work,  and  of  high  lalborily.  It  ia  conlained  inlhe 
3d  volume  of  Bynkeraboeck'a  worka,  pubJiahed  in  2  Tolamea,  folio,  at  Ley. 
den,  1767. 

t  Orvtiaa,  b.  3.  c.  16.  aec.  1—6.  Wieqnefort,  Jt  PAaiattaiimr,  liv.  1. 
aec.S7.  Falltl,  b.  4.  e.  7.  aec.  Bl~135.  Bynk.  Br  Fom.  Legit.c.e.  If 
an  ambasaador  be  coDcarned  in  trade,  hia  properly  in  thai  trade  is  [iable  to 
uiiinre,  aa  in  tha  cue  of  any  individual.  Pyvk.  Dt  Fbto.  Legal,  c.  14. 
Valtil,  b.  4.  c.  8. 
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in  bis  passage  through  the  territories  of  a  third  and 
friendly  power,  while  upon  his  public  mission,  in  going 
to  and  returning  from  the  government  to  which  he  is 
deputed.  To  arrest  him  under  such  circumstances 
would  be  a  breach  of  his  privilege  as  a  public  minis- 
ter.* The  attendants  of  the  ambassador  attached  to 
his  person,  and  the  effects  in  his  use,  and  the  house  in 
which  he  resides,  and  his  domestic  servants,  are  under 
his  protection  and  privilege,  and  equally  exempt  from 
the  foreign  jurisdiction,  though  there  are  strong  instances 
in  which  their  inviolability  has  been  denied  and  in- 
vaded.'*   The  distinction  between  ambassadors,  minis- 


■  Valltl,  b.  4  c.  7.  see.  63.  84.  Hotbrook  and  othera  t.  Hendenon,  Nob. 
Turk  Sl^eriar  Court,  December  3d,  1839.  In  this  CB«e  Brnderiui,  the 
niiiiiter  from  the  Republic  of  Texm  lo  Praaee,  wm  uraiied  in  New. York 
fordebi,  while  on  bUre:iirafroiii  France  toTeiUibrihe  we;  ofNev.Yait, 
mnd  the  court  discharged  him  from  iha  arreat.  It  vrie  Ewld.  thai  an  ennj  into 
the  eonniry  in  Umeofpeiee  didDOtreiiuirs>fi>rthe  proteciiOD  of  ihc  perton, 
>  paaapoil,  Ihough  the  law  »uihhj»  ihiC  pawpatie  may  be  gninted^r  the 
goMnuaent  of  the  United  State*.  ^1  d/ CbajTeM,  April  30,  1790,  aecST. 
Puipoiu,  cbon^  named  in  our  law,  ire  anknowa  in  pracuce.  The  pro* 
teclion  ii  implied  by  natural  and  municipal  law,  and  ilia  the  dutji  aflhecouni 
ofjouice,  when  caaea  aiiu  before  them,  to  enforce  the  law  of  nadotn  on  ibil 
■alqeet,  aa  part  of  the  law  of  the  laodL  The  doctrine  of  intenulional  law,  ai 
laid  down  by  Vattel,  ii  foanded  iu  good  aenee  and  public  policy,  and  aui. 
tained  by  (he  iotersata  and  courtesy  of  natioof.  Grotiui.  eaye,  b.  S.  c  IB. 
sec.  5,  thai  ihe  obligation  to  protect  ambaasadore  extends  only  to  the  power 
IS  whom  the  enbMay  i*  seat,  and  does  not  extend  lo  (he  power  through 
wboM  leiritoriei  the  ambMeador  preaumes  to  pass  without  a  passport.  But 
that  hanh  and  narrow  rule  is  now  Jually  exploded. 

k  Bmtkaftrtk,  b.  3.  c.  9.  n'ortf*  Hitton,  toL  ii  553, 553.  Vttul,  b.  4. 
c8.>ee.  113.  United  Staiee  v.  Hand,  S  Wath.  Cn-.  Stp.  435.  ppiitioR* 
^  tit  Atltrmy  Qaural  of  the  Unittd  StaitM,  WaahingtoD,  1641,  vol.  i. 
89 — 91.  The  immunities  of  n  public  miuiater  are  considered  ae  not  exlendiDg 
to  debton,  as  to  debts  incurred  prior  ta  their  enteiing  into  the  miniatet'e 
•errice,  nor  to  fugiiire  slates,  nor  lo  persons  who  were  under  preTions  duties, 
usoUieia,  sailon,  apprentices,  minors,  a  wife,  &^.,  nor  does  the  privilege  of 
iauniinity  jnuieei  a  labourer  engaged  to  work  in  the  garden  attached  to  the 
minister's  residence. — fh.  The  duties  end  pririleges  of  a  public  stinistar  are 
detailBd  at  large  by  Mr.  Wheiton,  in  his  £Imiml«  a/  lattnulional  Law, 
3d  edition,  pp.  964 — 3D7,  end  afterwards  in  bis  larger  work  on  the  Hittery 
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tera  pleDipoteutiary,  envoys  extraordioaiyi  and  resident 
ministers,  relates  to  diplomatic  precedence  snd  etiqoette, 
and  not  to  their  essential  powers  and  privileges.* 
*40  *A  government  may,  in  its  discretion,  iawtiiUy  re- 
fuse to  receive  an  ambassador,  and  without  a£R>rding 
any  just  cause  for  war,  though  the  act  would,  probably, 
excite  unfriendly  disposition,  unless  accompanied  with 
conciliatory  explanations.  Tbe  refusal  may  be  upon  the 
ground  of  the  ambaasador'a  bad  character,  or  former 
o£fensive  conduct,  or  because  tbe  special  subject  of  the 

o/tlit  Law  of  Naliaiu  in  Eitrope  anij  Amrnca,  New-York,  tSU,  pp.  336— 
961 ;  and  from  hii  long  reaidence  at  two  of  tbe  Eujopsui  courU  in  a  djplo- 
naijc  cluraeier.  hit  luihoiitf  on  th«  n^set  acquitei  additianal  fbiM. 

'  JUartent,  pp.  SOI— 307.  Tatlel,  b.  4.  c  6.  Chorgi  d'Jffairtt  'a  a  diplo- 
matic teprsMDlBlivB  or  minisler  of  tbe  fourdi  grade  ;  and  b  raiitnt  minuter 
•eemBDOt  lo  be  equal  to  i  minitUr  plmtipatemioTy.  Nor  is  aministarpleiii. 
potcniiary  of  equal  rank  and  dignity  with  an  am&atiador,  who  repraaenta  the 
paraon  of  hia  aoTereign.  Tbe  great  powers,  at  the  eongTesa  of  Vienna,  in 
1815,  and  of  Aii  la  Chapelle,  in  1S18,  by  an  aira[igement,diTided  diplomatic 
agenta  into  four  claaaes :  I.  Ambaaaadora,  papa]  Icgaiea,  or  nuncioi.  3.  En- 
Toya,  minialera,  aod  olhei  agenta  accredited  to  the  lOTcreigna.  3. 
Miniiters  resident,  accredited  to  aomeigna.  4.  Cba^a  d'afiattes,  ac 
oreditad  lo  Ihe  department  of  foreign  relaiiona.  A  miniater  eitraor- 
dinary  has  not,  by  ibat  title,  any  superiority  of  rank.  The  Comm.  Fin. 
beiro-Perreira,  tbe  Portuguese  publicist,  and  himself  a  minitttr  d'ilal,  in 
his  CeuTi  de  Unit  fvblic,  claaaaa  together,  ehargit  iP^aira,  niaittert 
Tttidmt,  oi  aimply  miaitttri  or  rMidentt,  aa  diplomatie  agenta  of  the  third 
elaas.  Tbe  United  Slatee  are  usually  represented  at  the  conrts  of  the  great 
powers  of  ths  Gnl  class  by  miniatera  plenipotentiary,  and  a(  thoae  of  an 
inferior  elaaa  by  a  eiargl  d'affairet ;  and  (hey  hare  never  sent  a  person  of 
the  rankof  ambassador  in  the  diplomatic  eenee.  The  Prince  of  Orange  once 
expreaaed  lo  Mr.  Adama  hia  snrpriBe  thai  the  United  States  had  not  put  them, 
aelvea,  io  that  raepeel,  on  a  larel  with  the  crowned  heads.  Diplomatie  Onrtt. 
fWBiJcnfe,  edited  by  Mr.  Sparks,  vol.  Til.  108.  The  qnealiona  concerning  preee- 
dence  among  the  members  of  Ihe  diplomatic  corpeat  foreign  courta,  were  all 
happily  aatlled  by  the  eongreaa  of  Vienna,  in  1815,  and  eigned  by  the  repre. 
aentalivea  of  the  eight  principal  European  powers.  It  wae  agreed  that  diplo- 
matic ageaia  of  the  respeeiiTe  elaaaea  take  rank  according  to  the  data  of  Ibe 
official  notice  of  their  arrival,  and  that  the  order  of  aignalnre  of  minialera  to 
acta  or  trestisa  between  several  powers  thai  allow  of  tbe  altenat,  should  be 
deiennined  by  lot.  Seneil  d*»  Fiieet  Offieiellu,  tome  viiL  No.  17. 
Wluatft^i  HemtnU  of  /Rteraottnial  Laic,  p.  965.  Hia  Rittory  of  lie  Lou 
^ Nation* inEuropt  mrf jtmenes.  New- York,  1845,  p.  496. 
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embasay  is  not  proper,  or  DOt  convenient  for  discussion.* 
A  state  may  also  be  divided  and  distracted  by  civil  wars, 
so  as  to  render  it  inexpedient  to  acknowledge  the  su- 
premacy of  either  party.  Bynkershoeck  says,^  that 
this  ri^t  of  sending  ambassadors  belongs  to  the  ruling 
party,  in  whom  ttet  rei  agendi  potatat.  This  is  placing 
the  right  where  all  foreign  governments  place  it,  in  the 
government  de  /acta,  which  ia  in  the  actual  exercise  of 
power;  but  the  government  to  whom  the  ambassador  is 
sent,  may  exercise  its  discretion  in  receiving,  or  refusing 
to  receive  him. 

It  sometimes  becomes  a  grave  question,  in  national  dis- 
cuswms,  bow  &r  the  sovereign  is  bound  by  the  act  of 
his  nunister.  This  will  depend  upon  the  nature  and 
terms  of  his  authority."  It  ia  now  the  usual  course  for 
every  government,  to  reserve  to  itself  the  right  to  ratify 
or  dissent  from  the  treaty  agreed  to  by  its  ambassador. 
A  general  letter  of  credence  is  the  ordinary  letter  of  attor- 
ney, or  credential  of  the  minister ;  and  it  is  not 
nnderstood  to  confer  a  power  *upon  the  miniater  *41 
to  bind  his  sovereign  conclusively.  To  do  so  im- 
portant an  act  would  require,  at  least,  a  distinct  and 
spe<aal  power,  containing  an  express  authority  to  bind 
the  principal  definitively,  without  the  right  of  review,  or 
the  necessity  of-ratification  on  his  paxU*  This  is  not  the 
orcUnaiy  or  prudent  course  of  business.    Ministers  always 


■  ButUrfinlt,  b.  3.  c  9.    Synk.  it  Fna.  Ltgatarvm,  c.  19.  hc.  T. 
k  Qimu.  J.  Pu&  lib.  3.  c.  3. 

•  Th«  diBciation  and  reMtv«  wilh  which  ft  public  mioiiter  ought  lo  ici  in 
raUtion  to  the  eoaniTj  \a  which  he  midai,  ii  itroDglr  exemplified  ia  the  case 
of  Um  Sail;  Aon.  (Stewirrl'i  Viee-Adm.  Bip.  3ST.)  Il  wu  held,  Ihat  a 
licenaa  (ranted  by  the  Biiuah  Miniater  al  New. York,  after  (he  commeDCE. 
meat  oTiho  war  of  1813,  to  an  Ameiicoa  citizen  to  export  proTiiioaa  lo  a 
Sriiiah  iaiand,  w>*  ineontiateat  with  hit  diplomatic  characler  and  duij,  and 
void  {  aod  the  decision  waa  declared  to  be  conecl  and  proper  b;  the  Lords 
Conminianen  on  appeaL 

*  ByUi.  Q.  Jur.  Pub.  lib.  3.  c.  7. 
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act  under  instructions  which  are  confidentiaJ,  and  which) 
it  is  admitted)  they  are  not  bound  to  disclose ;'  and  it  is 
a  well  grounded  custom)  as  Vattel  observes)'*  that  any 
engagement  which  the  minister  shall  enter  into  is  of  no 
force  among  sovereigns,  unless  ratified  by  his  pnncipal. 
This  is  now  the  usage,  although  the  treaty  may  have 
been  signed  by  plenipotenuaries."  .' 

Consuls  are  commercial  agentS)  appointed  to  reside  in 
the  seaports  of  foreign  countries,  with  a  commission  to 
watch  over  the  commercial  rights  and  privileges  of  the 
Ration  deputing  them.  The  establishment  of  consuls  ia 
one  of  the  most  useful  of  modem  commercial  institutions. 
They  were  appointed  about  the  13th  century,  in  the 
opulent  states  of  Italy,  such  as  Pisa,  Lucca,  Genoa  and 
Venice,  and  their  origin  has  been  ascribed  to  the  neces- 
sity for  extraordinary  assistance  in  those  branches  of  com- 
merce formerly  carried  on  with  barbarous  and  uncivilized 
nations.*'  The  utility  of  such  a  mercantile  officer  has 
been  perceived  and  felt  by  all  trading  nations,  and  the 
Mediterranean  trade,  in  particular,  stands  highly  in  need 
of  such  accredited  agents."  Consuls  have  been  multiplied 
and  extended  to  every  part  of  the  world,  where  naviga- 
tion and  commerce  can  successfully  penetrate,  and  their 
duties  and  privileges  are  now  generally  limited  and 


•  Wle^tufarfi  L'Amh.,  toraa  i.  MC.  14.     Martmt,  p.  217. 
i>B.4.e.  6.  Mc.  77. 

<-Bynk.i^impTa.  Fatfd,  b.  S.  c.  la.sec.  156.  Jlfar(c*«,b.3.  c.  1.  aitc.S. 
The  Eliza  Ann,  1  Dodtm't  Aim.  Sep.  344.  Both  Vattel  and  Klaber  agree, 
that  a  treaty  concluded  under  s  full  power,  cannot,  in  honoor,  be  rejected 
wtlhoat  very  sofficJenl  reeions,  at  by  TiDlation  of  iDstrnciiona,  mulaal  error, 
a  moral  or  physical  impoasibility,  tea.  Whtaton'i  Elenenli,  3d  edit.  pp. 
303—306.  See,  In  Wheatoa'a  Elemeatt,  3d  edit.  p.  335,  a  rerarenee  to  the 
moat  respectable  writers  on  diplomitic  history. 

i  1  Chitty  on  Commereial  Imw,  48,  49. 

•  Jaeknn  br  1^  Cammtrce  of  (Ac  Mtditerraiuan,  p.  30.  e.  4.  Coniula 
ware  not  unknown  to  the  ancient  Aiheniana,  and  they  had  ibem  in  the  com- 
mercial porta  in  which  ibey  traded,  la  protect  tbs  inlereaU  and  property  of 
Athenian  merchanla.  St.  Joha'a  Hitton/  of  lAe  Afanner*  aad  CiatomM  of 
Ancitfit  Grttet,  to),  iii.  382. 
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defined  in  treaties  of  commerce,  or  by  the  •statute 
regulations  of  the  country  which  they  represent  In 
WHne  places  they  have  been  invested  with  judicial  powers 
over  disputes  between  their  own  merchants  in  foreign 
ports ;  but  in  the  commercial  treaties  made  by  Great 
Britain,  there  is  rarely  any  stipulation  for  clothing  them 
with  judicial  authority,  except  in  treaties  with  the  Bar- 
bary  powers ;  and  in  England  it  has  been  held,  that  a 
consul  is  not  strictly  a  judicial  officer,  and  they  have  there 
DO  judicial  power."  It  has  been  urged  by  some  writers, 
as  a  matter  highly  expedient,  to  establish  rules  requiring 
merchants  abroad  to  submit  their  disputes  to  the  judicial 
atithorityoftheir  own  consuls,  particularly  with  reference 
to  shipping  concerns.  But  no  government  can  invest  its 
consuls  with  judicial  power  over  their  own  subjects,  in  a 
foreign  country,  without  the  consent  of  the  government 
of  the  foreign  country,  founded  on  treaty ;  and  there  is 
no.  instance  in  any  nation  of  Europe,  of  the  admission  of 
criminal  jurisdiction  in  foreign  consuls.''  The  laws  of  the 
United  States,  on  the  aubjectof  consuls  and  vice-consuls.^ 
specially  authorize  them  to  receive  the  protests  of  mas- 
ters and  others  relating  to  American  commerce,  and  they 
declare  that  consular  certificates,  under  seal,  shall  re- 
ceive faith  and  credit  in  the  courts  of  the  United  States. 
It  is  likewise  made  their  duty,  where  the  laws  of  the 
country  permit,  to  administer  on  the  personal  estates  of 
American  citizens,  dying  within  their  consulates,  and 
leaving  no  legal  representative,  and  to  take  charge  of  and 
secure  the  efiects  of  stranded  American  vessels,  in  the 
absence  of  the  master,  owner  or  consignee ;  and  they 

•  Muuaeld,  Ch.  J.,  in  Woldrai]  v.  Coombc,  3  Tminl.  Btp.  169.    1  CXUly, 
50,51. 

*  Pordmat,  Court  de  Droit  Comm.  tome  v.  aec.  1450,  1451,  5lb  edit. 
Ofimuu  o/  lie  AUomegi  Gemrai  of  the  Unitid  Stattt,  ml  I  TB6. 

'  Act*  (/  CotiBTtn  of  Uih  April,  1793,  c.  34,  and  of  Febntory  38, 1603, 
a.6». 
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are  bound  to  provide  for  destitute  seamen  widun  their 
consulates  and  to  send  them,  at  the  public  expense,  to 
the  United  Stales.  It  is  made  the  duty  of  American 
consuls  and  commercial  agents,  to  reclaim  deserters, 
and  discountenance  insubordination,  and  to  lend  their 
aid  to  the  local  authorities  for  that  purpose,  and  to  dis- 
charge the  seamen  cruelly  treated.*  It  is  also  made  the 
duty  of  masters  of  American  vessels,  on  arrival  at  a 
foreign  port,  to  deposit  their  registers,  sea  letters  and 
passports  with  the  consul,  vice-consul  or  commercial 
agent,  if  any,  at  the  port,  though  this  injunction  only 
applies  when  the  vessel  shall  have  come  to  an  entry,  or 
transacted  business  at  the  port.i>  These  particular 
powers  and  duties  are  similar  to  those  prescribed  to 

British  consuls,  and  to  consuls  under  the  consular 
*43    'convention  between  the  United  States  and  France, 

in  1788 ;  and  they  are  in  accordance  with  the 
usages  of  nations,  and  are  not  to  be  construed  to  the 
exclusion  of  others,  resulting  from  the  nature  of  the  con- 
sular appointment."  The  consular  convention  between 
France  and  this  country,  in  1778,  allowed  consuls  to 


•  Act  U.  S.,  SOih  JDir,  1B40,  c  S3,  ■«.  11. 17.  See  It^a,  vol.  iiL  199, 
tba  maty  bslween  U.  8.  vid  Haaover  lo  the  ttxat  effect 

k  Toler  V.  White,  Wan'i  Sep  377.  Matlhewe  v.  Offley,  3  Sumntr,  IIS. 
American  conaule,  haiing  na  judiciol  power,  cannot  take  cognizaDce  of  the 
offiencel  of  aeamen  in  foreign  ports,  nor  eiempl  the  toaaler  from  hii  own  te- 
•ponsibJily.  Tlu  Wm-HaTru,  USD.  Court  for  Maim,  Wart's  Stp.  367- 
Btltwhen  an  Americnn  venel  puis  intoa  portaf  neceseiiy  forrepaiia,  aaarre; 
to  ascertain  the  damage  may,  it  aeems,  according  to  usage,  be  directed  by  (he 
American  coniul,  as  part  of  his  officisl  duty.  Poller  v.  The  Ocean  Itu.  Co- 
C.  C.  V.  S.  for  Massachuaetis,  October,  1S3T,  3  SaMner,  ST.  The  English 
PrerogsdTe  Court,  before  Sir  Herbert  Jenner,  in  1B39,ini)ieeue  of^ipio- 
woU  T.  Tkt  Quetn't  Freetor,  3  Cvrtiit,  341,  held,  that  an  American  coneul 
vae  not  in  that  ospacity  permiiied  by  tbe  lawof  Gegland  to  edmin isle r  upon 
the  personal  eente  of  a  domiciled  eiiiien  of  ibe  United  States  dying  in 
England.  The  Crown  takes  charge  of  ^e  property  in  trust,  for  pnymeal  of 
debts  and  dtalribalion,  according  to  the  law  of  the  owner's  domidl. 

•  1  Stamf  L.  M.  tit.  Consuls,  pp.  393,  393. 
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exercise  police  over  all  vessels  of  their  respective  nation, 
"within  the  interior  of  the  vessels,"  and  to  exercise  a 
species  of  civil  jurisdiction,  by  determining  disputes 
concerning  wages,  and  between  the  masters  and  crews 
of  vessels  belonging  to  their  own  country.  Thejuris- 
dictitM)  claimed  under  the  consular  convention  with 
France,  was  merely  voluntajy,  and  altogether  exclusive 
of  any  coercive  authority  ;*  and  we  have  no  treaty  at 
{wesent  which  concedes  even  such  consular  fimctions.'' 
The  doctrine  of  our  courts  is,^  that  a  foreign  consul,  duly 
recognised  by  our  government,  may  assert  and  defend, 
as  a  competent  party,  the  rights  of  property  of  the  indi- 
viduals of  his  nation,  in  the  courts  of  the  United  States, 
and  may  institute  suits  ibr  that  purpose,  without  any 
special  authority  &om  the  parly  for  whose  bene&t  he 
acts.  But  the  court,  in  that  case,  said  that  they  could  not 
go  so  fer  as  to  recognise  a  right  in  a  vice-consid  to  receive 
actual  restitution  of  the  property,  or  its  proceeds,  without 
showing  some  specific  power  for  the  purpose,  from  the 
party  in  interest. 

No  nation  is  bound  to  receive  a  foreign  consul,  unless 
it  has  agreed  to  do  so  by  treaty,  and  the  refusal  is  no 
violation  of  the  peace  and  ami^  between  the  nations. 

■  3fr.  Pukmag  to  Mr.  Finckniy,  Jawnary  I6ti,  1797. 

^  Br  Ihe  tnatiei  of  commerce  iiad  nivigiaoii  betwesD  the  United  Stales 
and  the  kingdom  of  HanoTsr,  May  90ih,  1840,  article  6,  and  between  the 
Uniled  Statea  and  Portugal,  of  33d  Apnl,  1B41,il  waa  proTided,  that  conauls, 
Tice-eonaula  and  commercial  agenla,  aboold  have  the  tight,  aa  luch,  lo  ail  aa 
jodgea  and  arbitmtora  in  difierencei  between  the  mtttera  nod  crewa  of  the 
yetmeU  belonginfi  to  the  nation  whoee  intereata  were  commilled  lo  iheir 
chaigc,  without  the  interference  of  (be  local  anlhoiitiee,  nnleaa  the  condacc  of 
the  crewa  or  of  Ibe  captain  should  diitarb  the  tranqnillttj'  of  the  conntiy,  or 
the  conanb  ahoald  require  auch  aaetitance,  to  cauae  ihair  deeiaioTu  lo  be 
earned  into  effect  or  aupponed.  By  the  aama  treatiea,  foreign  conauli  may 
■pplj  for  the  arreit  and  lurrendsr  of  eeamen  deaerting  from  their  public  and 
piinte  Teaaels  in  porL  See,  aUo,  iiealiM  to  the  like  effect  with  Sweden, 
Pnuna  and  Rnaria. 

•  Caaa  of  the  BeUo  Comuiea,  6  Wiaatim,  168. 
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Consals  are  to  be  approved  and  admitted  in  the  usual 
form ;  and  if  any  consul  be  guilty  ofiUegal  or  improper 
conduct,  be  is  liable  to  have  bis  exeqtuuur,  or  written  re- 
cognition of  his  character,  revoked,  and  to  be  pnnisbed 
according  to  tbelawsoftbecouniry  in  which  he  is  consul; 
or  be  may  be  sent  back  to  bis  own  country,  at 
•44  the  discretion  of  the  govemment  •which  he  has  of- 
fended. The  French  consuls  are  forbidden  to  be 
concerned  in  commerce,  and,  by  the  act  of  congress  of 
February  S8lh,  1803,  Americtm  consuls  residing  on  the 
Barbaiy  coast  are  forbidden  also ;  but  British  and  Ame- 
rican consuls  are  generally  at  liberty  to  be  concerned  in 
trade  ;  and  in  such  cases  the  character  of  consul  does 
not  give  any  protection  to  that  of  merchant,  when  these 
characters  are  united  in  the  same  person.*    Though  the 

•  BtaviVf  Z.  JtC  ToL  i.  tiu  CoqiiiIi,  p.  391.  1  CkiUy,  57, 58.  Tba  Indiiii 
Chief,  3  Btb.  Adm.  Sep.  37.  Yatlel,  b.  4.  sec.  114.  Arnold  *nd  Riuiuej  v. 
U.  loB.  Co.  1  Jaknton't  Catit,  363.  Tho  IresiiCB  arcommerce  and  navigaiion 
between  ihe  United  Slalas  and  Hanover,  Mb;  30i)i,  1840,  irL  G,  and  between 
ihe  United  Siatei  and  Portugal,  of  23d  of  April,  1B41,  mrt  10.  afTord  a  aam. 
pie  of  the  atipulalian  unial  in  commcrciRl  trealiea  on  tbia  lobjecl:  "  If  aoy 
of  the  said  cooiula  ahall  carry  on  trade,  ihe;  ehall  be  aubjecied  to  the  Mine 
laws  and  uisgei  to  which  privala  individuala  of  their  nation  ere  subjecled  in 
the  aame  place,"  American  conanla  abroad  haTe  no  salaries,  and  are  paid 
b;  fees  of  office,  except  ihe  coiwul  at  London,  who  has  a  sslitr  of  93,000. 
A  suKgBHtion  was  made  in  congress  in  Hareb,  1640,  ihai  it  would  be  advi- 
sable 10  change  our  conaular  system  in  (hat  respecl,  by  confining  consula  to 
iheir  busineas  of  conanla,  and  to  allow  tbem  salaries.  The  Secretary  of 
State  of  the  United  States,  in  his  report  to  congress  of  ibe  13th  December, 
1B46,  strongly  recamme  tided  a  revision  andamendment  of  the  oonsular  ayslem 
of  the  tJniled  States  ;  and  thst  the  number,  appaiotmeni  and  campenaalion  of 
constUa  ba  regulated,  and  their  duties  and  feea  defined.  Ha  recommended 
the  eelablishment  of  conanla  general,  especially  in  leapect  to  the  Barbery 
Siat«t,  and  eome  of  the  pons  in  (he  Levant ;  and  he  suggested  a  provision 
for  74  consula  and  55  vice-consuls,  and  also  far  conaular  agents;  and  (bal 
ihoee  in  tbemorciniponant  ports  bepaidby  salaries  out  of  the  public  treasury, 
■nd  wilh  a  prahibition  lo  engage  in  marcantila  pursui(a.  .  American  consuls 
ware  generally  held  by  commisaion  merchanla  abroad;  and  foreign  com. 
marce  ought  not  to  be  taxed  wiib  conaular  fees,  except  for  limited  purpoees ; 
and  (he  feea  ought  (o  be  regulated  by  ibe  tonnage  of  the  vessel.  A  cotunlar* 
cods  ought  to  deStio  the  powers  anddatiesofaooaula. 
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faDctions  of  consul  would  seem  to  require,  that  he  should 
Dot  be  a  aubject  of  the  state  ia  which  be  resides,  yet  the 
practice  of  the  maritime  powers  is  quite  lax  on  this  poiat, 
and  it  is  usual,  and  thought  most  coDvemeat,  to  appoint 
subjects  of  the  forejga  country  to  be  consuls  at  its  porta. 
A  consul  is  not  such  a  public  minister  as  to  be  entitled 
to  the  privileges  appertaining  to  that  character,  nor  is  he 
under  tbe  special  protection  of  the  taw  of  nations.  He 
is  entitled  to  privileges  to  a  certain  extent,  such  as  for 
sale  conduct,  but  he  is  not  entitled  to  the  ytugefKttm. 
Vattel  thinks,*  that  his  functions  require  that  he  should 
be  independent  of  the  ordinary  criminal  jurisdiction  of 
the  country,  and  that  he  ought  not  to  be  molested,  unless 
he  violates  the  law  of  nations  by  some  enormous  crime ; 
and  that  if  guilty  of  any  crime,  he  ought  to  be  sent 
home  to  be  punished.^'  But  no  such  immunities  have 
been  conferred  on  consuls  by  the  modern  practice  of 
nations ;  and  it  may  be  considered  as  settled  law, 
that  consuls  do  nut  enjoy  the  protection  of  the  law 
of  uations,  any  more  than  other  persons  who  enter 
tbe  conntry  under  a  safe  conduct.  In  civil  and  crimi 
nat  cases  they  are  equally  subject  to  the  laws  of  the 
caantry  in  which  they  reside."  The  same  doctrine* 
declared  bythe  public  jurists,  has  been  frequently  *45 
lud  down  in  the  English  and  American  courts  of 
jnstice.^     It  seems,   however,   from  some  decisions  in 


>  a  9.  c.  3.  tec  34. 

k  De  Suck,  fiuot  lar  lit  CMmi*,  aec  7,  p.  63,  B«rlia,  1790,  dnvi  ihs 
Mmo  concluiioD,  from  ihe  commerciaJ  treaties  in  Europe  lince  16E4. 

•  ITjcfiu/orl'j  L'Amb.  b.  1.  c  5.  Byak.  dt  Ftra  LagaL  c  JO.  JUarfdU* 
Samm.  b.  4.  c.  3.  sec  B.~  Btmat^  L.  M.,  vol.  i.  lit.  Consul*.  Barttiul'i  cue, 
TaOaft  Out;  281.  FoJin't  Ord.  vol.  L  liv.  I.  bL  9,  dt  Canada.  Pardatua 
Jhtit  Camtatreial,  tome  it.  148.  IBS.  Opiniant  af  tkt  Attarna^  Gentral  ef 
tluUmUdSlalet,\ol'uiS.302.    Vfaa\^ngU>u,  IB4]. 

*  Tnaaah  v.  Becker,  3  MauU  f  Selw.  284.  Clark  v.  Cretico,  1  Tau»t. 
Bap.  106.  Hailed  Stitea  v.  R>van,  S  Ballaa,  397.  The  ComnioDWealili  v. 
Konloff,  5  £erf .  4  Jlowle,  545.    De  Lafoafi  cue,3iVell^  ffCord,an. 

Vol.  L  6 


igitized  by  Google 


45  OF  THE  LAW  OF  NATIONS.  [Fart  I. 

Fraace,  mentioned  by  Mr.  Warden,'  that  foreign  coneuls 
cannot  be  prosecuted  before  a  French  tribunal,  for  acts 
done  by  them  in  France,  by  order  of  their  government, 
and  with  the  antborization  of  the  French  government, 
and  that  in  general  a  consul  cannot  be  prosecuted  with- 
out the  previous  consent  of  bis  gDvemment.  Consular 
privileges  are  much  less  extensive  in  Christian  than  in 
Mahometan  countries.  In  the  latter  they  cannot  be  im- 
prisoned for  any  cause  whatever,  except  by  demanding 
justice  against  them  of  the  Porte,'»  and  they  partake  very 
considerably  of  the  character  and  importance  of  resident 
ministers.  They  are  diplomatic  a^nt»,  under  the  name 
of  consuls,  and  enjoy  the  rights  and  privileges  which  the 
Ottoman  Porte  recognises  in  relation  to  the  foreign 
ministers  resident  at  Constantinople.c  By  treaty,  an 
entire  immunity  is  usually  given  to  the  persoDB,  domes- 
tics and  effects  of  the  resident  consuls,  and  no  consuls 
reside  with  the  Barbaiy  states  but  under  the  protection 
of  treaties.* 

>  On  CtiMlM,  pp.  JOB— IIG.  k  1  CAiMy,  71. 

<  Cilliere,  de  la  Mmniht  de  Ntgeeitr  attt  U»  Sauvtrmn*,  part  L  p.  94, 
London  cdil.  ITSO.  Th«  whole  Fnnk  quuter  of  Smrrna  is  tt  tbii  d«; 
imderlhejnrUdictioii  of  European  conauji,  and  all  maltct*  tonehJDg  the  righta 
of  foreign  rssidenia  fell  under  ihe  exclusive  CQgDiiaoce  of  ihe  taapeeiive 
corbuIl  So  (he  coiuuIb  of  BarcclonB,  iu  the  middle  agea,  it eraclolhsdwidi 
many  of  ihe  fuaclioDs  of  modero  reaident  minialera.  In  (be  negolialiona  of 
ibe  Amerina  Miniaier,  Mr.  Cuahlng.  with  tbe  Chineae  govemmaDt,  in 
1844,  the  former  obaerved,  that  in  ibe  intercoutM  between  Chiiatian  and 
Mahometao  3iatea,  ibe  Chnatian  foreigner  waa  eiemptad  from  the  Juriadic- 
lion  of  the  local  aulhoritiea,  and  aabjected  (o  (be  juried icii on  of  ihe  minUter, 
conaul,  or  other  autholiliea  of  faia  own  gOferiimenL  It  waa  obaerred,  in  the 
report  of  Ihe  Sacretarf  ofState,  in  1846,  already  referred  lo,  thai  by  traatiea 
Of  the  United  State*  with  Turkey  and  China,  ofTeneea  commilted  by  Ameri- 
can citiienB  in  ihoae  coaDttiea,  were  to  b«  tried  and  puniehed  by  the  eoDiula  ; 
and  the  gorerninents  of  the  eoonlriea,  when  reqaired,  were  to  afford  and  to 
•nforee  conaular  deciaiona.  ' 

<  ShaltT'i  Sketekrt  ef  Algitri,  pp.  39.  307,  By  the  treaty  of  amity  and 
commerce  between  the  Unilsd  Blalea  and  the  Sultan  of  Mnacal,  in  Aralna, 
ratifiad  on  the  3Dlh  of  June,  1834,  American  contida  may  be  appointed  lore. 
mde  in  tha  porta  of  the  Saltan,  where  the  principal  commerce  ia  carried  aa. 
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Considering  tbe  importance  of  the  consular  functions, 
and  the  activity  which  is  required  of  them  in  all  great 
maritime  portSt  and  tbe  approach  which  consuls  make  to 
the  efficacy  and  dignity  of  diplomatic  characters,  it  was 
a  wise  provision  in  the  constitution  of  the  United  States, 
which  gave  to  tbe  Supreme  Court  original  jurisdiction  in 
all  cases  afiecting  consuls,  as  well  as  ambassadors  and 
other  public  miuistera ;  and  the  federal  junsdiction  is 
understood  to  be  exclusive  of  the  state  courts.* 


(lad  which,  of  coune,n»y  include  ports  on  ths  African  coigl  and  in  Ibc  igUod 
of  Zaniibar,  wiihia  th«  domaJDa  of  ihe  Sultan.)  Such  coniula  ara  to  be 
eieiB>iT«  jadfea  of  alt  diapulBi  Id  mils  ■borein  American  ciiiwoa  aball  be 
Bugafed  irith  each  othar,  asd  to  rsceiva  the  properly  of  American  cidieor 
djing  trilhiD  hia  dominians ;  and  iha  peraona  and  property  of  the  cotuula  and 
of  their  honmholda  are  lo  be  inviolale.  Ilie  coagular  eatabli«ha)ent  of  ibe 
Vaii«d  Slates  ia  Teiy  imperfecl,  and  eapecially  in  relation  to  the  countriea  in 
the  £bb(  Indian  ragiona.  Tbe  cliinu  of  commerce,  sa  well  w  ibe  chiraeter 
of  the  United  Slatea,  would  aeem  to  ret)uire  that  the  functions  of  consuls,  and 
the  provision  for  their  support,  should  ba  better  regulated,  tad  tbat  tfaey 
ongbinoi  lo  be  lefito  (he  necesiiiy  of  makiaKlbeireoiunlftrdatietBnbsidiarr 
to  their  boaineaa  as  merchants  and  factora.  See  a  valuable  plan  in  relation 
lo  consular  esiablLsbmenls  in  the  couniries  e«st  of  the  Cape  of  Onod  Hope, 
in  a  pamphlet  entitled  "  Outline  of  a  Consnlar  Establishment  for  tho  United 
States  of  America  in  Esetem  Asia,"  and  which  is  noiiced  in  the  iVerIi 
Jlmrriaut  SeniaB  for  October,  1838,  followed  by  some  judicious  raflections 
aa  the  subject 

Comal*  tesiding  in  ihe  five  free  porte  of  Chins,  eitablished  by  the  iresty 
of  peace  between  Groat  Britain  and  China,  in  1813,  have,  by  the  subsequent 
oaBRiereial  treaif  in  1643,  between  those  powers,  enlarged  conanlar  func. 
tioDS,  including  those  which  are  in  soma  respects  judicial  and  execulin. 

■  Connnon  we  tilth  v.  EoraloS;  S  Serg.  ^  Saale,  545.  Hall  v.  Young, 
S  Pirktring,  80.  Davis  v.  Packard,  7  Peln-t*  U.  S.  Brf.  ST6.  Sariori  v. 
Hamilton,  I  Grenu-  N.  J.  Bip.  107.    Sec  alw,  t^ro,  pp.  i23B.  3M. 
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LECTURE    III. 


OF    THE    DECIiARATIOK,    AND   OTHER  BABLY   UEASTJHBS 
OF   A    STATB    OF   WAR. 

In  ihe  last  Lecture,  we  considered  the  principal  rights 
and  duties  of  nations  in  a  etate  of  peace;  and  if  those 
duties  were  generally  and  duly  fulfilled,  a  new  order  of 
things  would  arise,  and  shed  a  brighter  light  over  the 
hiatory  of  human  affairs.  Peace  is  said  to  be  the  natu- 
ral state  of  man,  and  war  is  undertaken  for  the  sake  of 
peace,  which  is  Its  only  lawful  end  and  purpose."  War, 
U  to  use  the  language  of  Lord  Bacon,''  is  one  of  the  highestU 
'  trials  of  right ;  for,  as  princes  and  states  acknowledge 
no  superior  upon  earth,  they  put  themselves  upon  the 
justice  of  God  by  an  appeal  to  arms.  The  history  of 
mankind  is  an  almost  uninterrupted  narration  of  a  state 
of  war,  and  gives  colour  to  the  extravagant  theory  of 
Hobbes,'  who  maintains,  that  the  natural  state  of  man  ts 
a  state  of  war  of  all  against  all ;  and  it  adds  plausibility 
to  the  conclusions  of  those  other  writers,  who,  having 
known  and  studied  the  Indian  character,  insist,  that  con- 
tinual war  is  the  natural  instinct  and  appetite  of  man  in 
a  savage  state.    It  is  doubtless  true,  that  a  sincere  dis- 


*Cie.deCfff.l.\l  tiid33.     CrafiM,  b.  1.  c.  I.    Snrltmajw,  put4.c,  1. 
eo.  4.     VilUl,  b.  4.  c.  1. 
k  BocuK't  Work;  vol.  iii.  p.  40. 
•  LnMUn,  pan  L  c.  13. 
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positiou  for  peace,  and  a  just  appreciation  of  its  bless- 
ings, are  the  natural  and  necessary  restdt  of  science 
and  civilization  • 

'  The  right  of  self-defence  is  part  of  the  law  of  *48 
ear  nature,  and  it  is  the  indispensable  duty  of  civil 
society  to  protect  its  members  in  the  enjoyment  of  their 
rights,  both  of  person  and  property.  This  is  the  funda- 
mental principle  of  the  social  compact.  An  injury, 
either  done  or  threatened,  to  the  perfect  rights  of  the 
nalioD,  or  of  any  of  its  members,  and  susceptible  of  no 
other  redress,  is  a  just  cause  of  war.  The  injury  may 
consist,  not  only  in  the  direct  violation  of  personal  or 
poKtical  rights,  but  in  wrongfully  withholding  what  is 
due,  or  in  the  refusal  of  a  reasonable  reparaticHi  for  inju- 
ries committed,  or  of  adequate  explanation  or  security 
in  respect  to  manifest  and  impending  danger.*  Grotius 
condemns  the  doctrine,  that  war  may  be  undertaken  to 
weaken  the  power  of  a  neighbour,  under  the  apprehen- 
sion tbat  its  further  increase  may  render  him  dangerous. 
This  would  be  contrary  to  justice,  unless  we  were  mo- 
rally certain,  not  only  of  a  capacity,  but  of  an  actual 
intention  to  injure  us.  We  ought  rather  to  meet  the  anti- 
cipated danger  by  a  diligent  cultivation  eind  prudent 
management  of  our  own  resources.  We  ought  to  con- 
(dliate  the  respect  and  good  will  of  other  nations,  and 
secure  their  assistance,  in  case  of  need,  by  the  benevo- 
lence and  justice  of  our  conduct.  War  is  not  to  be  re- 
sorted to  without  absolute  necessity,  nor  unless  peace 
would  be  more  dangerous  and  more  miserable  than  war 
itself.  An  injury  to  an  individual  member  of  a  state  is 
a  jnst  cause  of  war,  if  redress  be  refused;  but  a  nation 
is  not  bound  to  go  to  war  on  so  slight  a  foundation  ;  for 


>  Ontiut,  b.  3.  c.  I  and  33.     Suikirfarth,  b.  3.  c.  9.     ratM,  b.  3.  c  3. 


igitized  by  Google 


48  OF  THE  LAW  OP  NATIONS.  (Put  I- 

it  may  of  itself  gnuit  iudemnity  to  the  injured  par^, 
and  if  this  cannot  be  done,  yet  Uie  good  of  the  whole  is  ' 
to  be  preferred  to  the  welfere  of  a  ptirt.»  Every  milder 
method  of  redress  is  to  be  tried,  before  the  nation  makes 
an  appeal  to  arms  ;  and  this  is  the  sage  and  moral  pre- 

—  cept  of  the  wrilers  on  nataral  law, 

i    "49        •If  the  question  of  right  between  two  powers  be 
'  in  any  degree  dubious,  they  ought  to  forbear  pro- 
ceeding to  extremities ;  and  a  nation  woald  be  con- 
demned by  the  impartial  voice  of  mankind,  if  it  volun- 
tarily went  to  war  upon  a  claim  of  which  it  doubted  the 

-  legahty.  But,  on  political  subjects,  we  cannot  expect, 
and  are  not  to  look  for  the  same  rigorous  demonstration 
as  in  the  physical  sciences.     Policy  is  a  science  of  cal- 

IcalatioQS  and  combinations,  arising  out  of  times,  places 
and  circumstances,  and  it  cannot  be  reduced  to  absolute 
simplicity  and  certainty.  We  must  act  according  to  the 
dictates  of  a  well-informed  judgment,  resting  upon  a 
diligent  and  careful  examination  of  facts ;  and  every 
pacific  mode  of  redress  is  to  be  tried  faithfully  and  per- 
severingly,  before  the  nation  resorts  to  arms. 
iM  If  one  nation  be  bound  by  treaty  to  afibrd  assistancei 
in  a  case  of  war  between  its  ally  and  a  third  power,  the ' ' 
assistance  is  to  be  given  whenever  the  cam*  foederit 
occurs ;  but  a  question  will  sometimes  arise,  whether 
the  government,  which  is  to  afford  the  aid,  is  to  judge  for 
itself  of  the  justice  of  the  war  on  the  part  of  the  ally, 
and  to  make  the  right  to  assistance  depend  upon  its  own 
judgment.  Orotius  is  of  opinion,*  that  treaties  of  that 
kind  do  not  oblige  us  to  participate  in  a  war,  which 
appears  to  be  manifestly  unjust  on  the  part  of  the  ally; 
and  it  is  said  to  be  a  tacit  condition  annexed  to  every 
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treaty  made  in  time  of  peace,  and  stipulating  to  afford 
saccours  in  time  of  war,  that  the  stipulation  is  only  to 
apply  to  a  JUBC  war.  To  give  assistance  in  an  unjust 
war,  on  the  groand  of  the  treaty,  would  be  contracting  ' 
an  obligation  to  do  injustice,  and  no  such  contract  is 
valid.*  Bat  to  set  up  a  pretext  of  this  kind  to  avoid  a 
positive  engagement,  is  extremely  hazardous,  and  it 
camiot  be  done,  except  iu  a  very  clear  case,  without 
exposing  the  nation  to  the  imputation  of  a  breach  of 
public  faith.  In  doubtful  cases,  the  presumption  ought 
ralber  tu  be  in  favour  of  our  ally,  and  of  the  justice  of 
the  waj. 

'The  doctrine  that  one  nation  is  not  bound  to  *60 
assist  another,  under  any  circumstances,  in  a  war 
clearly  unjust,  is  similar  to  the  principle  in  the  feudal 
law,  to  be  met  with  in  the  Book  of  Feuds,  compiled  from 
the  usages  of  the  Lombards,  and  forming  port  of  the 
common  law  of  Europe  during  the  prevalence  of  the 
feudal  system.  A  vassal  refusing  to  assist  his  liege  lord 
in  a  just  war,  forfeited  his  feud.  If  the  justice  of  the 
war  was  even  doubtful,  or  not  known  affirmatively  to 
be  unjust,  the  vassal  was  bound  to  assist ;  but,  if  the 
war  appeared  to  him  to  be  manifestly  unjust,  he  was  ' 
ander  no  obligation  to  help  his  lord  to  cany  it  on  ofien- 
nve]y.'> 

A  nation,  which  has  agreed  to  render  assistance  to 
another,  is  not  obliged  to  furnish  it  when  the  case  is  hope- 
less, or  when  giving  the  succours  would  expose  the  state 
itself  to  imminent  danger.  Such  extreme  cases  are  tacit 
exceptions  to  the  obligation  of  the  treaty ;  but  the  danger 
must  not  be  slight,  remote,  nor  contingent,  for  this  would 
be  to  seek  a  frivolous  case  to  violate  a  solemn  engage- 
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ment.*  In  the  case  of  a  defensive  alliance,  the  condi- 
tion of  the  contract  does  not  call  for  the  assistance, 
unless  the  ally  be  enga^d  in  a  defentive  war,  for  in  a 
defensive  alliance,  the  nation  engages  onlj  to  defend  its 
ally,  in  case  he  be  attacked,  and  even  then  we  are  to 
inquire  whether  he  be  not  jusdy  attacked,  "i  The  defen- 
sive alliance  applies  only  to  the  case  of  a  war  first  com- 
menced, in  point  of  fact,  aj;ainst  the  ally ;  and  the  power 
that  first  declares,  or  actually  begins  the  war,  makes 
what  is  deemed,  in  the  conventional  law  of  nations,  an 
offeiuice  uxir."     The  treaty  of  alliance  between  France 

and  the  United  States,  in  1778,  was  declared,  by 
*61     the  second  article,   *to  be  a  defensive  alliance, 

and  that  declaration  gave  a  character  to  the  whole 
instrument ;  and  consequently  the  guaranty,  on  the  part 
of  the  United  States,  of  the  French  possessions  in  Ame- 
rica, could  only  apply  to  future  defensive  w^ars  on  the 
part  of  France.  Upon  that  ground,  the  govenmieat  of 
this  country,  in  1793,  did  not  consider  themselves  bound 
to  depart  from  their  neutrality,  and  to  take  part  with 
France  in  the  war  in  which  she  was  then  engaged.'' 
The  war  of  1793  was  first  actually  declared  and  com- 
menced by  France,  agmnst  all  the  allied  powers  of 
Europe,  and  the  nature  of  the  guaranty  required  us  to 
look  only  to  that  lact.* 


•  Valttt,  b.  3.  e.  6.  wc  99.  »  Vatut,  b.  3.  c.  &  mc  79.  83.  9a 

•  A  war  Dnr  be  dtfentiKt  in  iU  piinciidea,  though  q^nuivc  in  itt  opsia- 
tiona,  u  whire  tttack  is  the  best  mode  to  repel  a  menaeed  innaoD,  and  the 
tMtttfuitrU  <if  •  itftntiM  «lliaiie«  wdl  applf.  He  who  Bnt  rendeis  ike 
appUcatioBof  ToTce  oeceavy  b  the  aggieMor,  ihoogh  he  mar  not  be  lb*  ixx 
who  fiiBt  actnallr  applies  it  ValUl,  b.  3.  c.  6.  aec.  91. 100.  Edin.  Meview, 
No.  39,  pp.  344. 945. 

•  See  Paeifiaa,  writlaD  in  1793,  bj  Mr.  Hamilton,  then  Seeretn;  of  the 
Tnimry ;  and  see  the  />utr«efwiw./roai  the  Sttntanf  ^  SttU  te  tht  Awtt- 
rieon  iUtnutcra  U  Frmet,  Jnlf  ISlb,  1797. 

•  SeTeral  inatuieei  are  mentioned  in  WietMi'i^tmtmtiaflnUniatiMUil 
£a>D,  3d  edit  335— 334,  of  Ifae  occunence  of  the  eMw/adfrif  in  (he  MM  of 
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Id  the  ancient  republics  of  Greece  and  Italy,  the  right  dscIuiuib 
of  declaring  war  resided  with  the  people,  who  retiuned, 
in  their  collective  capacity,  the  exercise  of  a  large  portion 
of  the  sovereign  power.  Among  the  ancient  Germans  it 
belcmged  also  to  the  popular  assemblies,'  and  the  power 
was  afterwards  continued  in  the  same  channel,  and  actu- 
ally resided  in  the  Saxon  Wittenagemote.')  But  in  the 
monarchies  of  Europe,  which  arose  upon  the  ruins  of  the 
feudal  system,  this  important  prerogative  was  generally 
assumed  by  the  king,  as  appertaining  to  the  duties  of  the 
executive  department  of  government.  Many  publicists'^ 
consider  the  power  as  a  part  of  the  sovereign  authority 
of  the  state,  of  which  the  legislative  department  is  an 
essentialbranch.  There  are,  however,  several  exceptions 
to  the  generality  of  this  position ;  for  in  the  limited  mo- 
narchies of  England,  France  and  Holland,  the  king  alone 
declares  war,  and  yet  the  power,  to  apply  an  observa- 
tim  of  Vattel  to  the  case,  is  but  a  slender  prerogative  of 
the  crown,  if  the  parliaments  or  legislative  bodies  of 
those  kingdoms  wUl  act  indepeodeatly,  since  the  king 


■  MeiMivt  allunce.  A  diMioctioa  is  nude  in  the  Ibut  miten  on  pnUic  law 
belwseD  die  lau  e/natioiu  uid  Ultrnational  law,  originating,  it  is  raid,  with 
Jeremr  Benlluun.  Thai  Mr.  Wheetan  ciilla  one  o{  hii  woitu  tbe  HitUtn/  of 
tJtt  Lax  tf  Nativm,  and  ihe  other.  BUinenU  of  Intemalianat  Lnn.  Chan. 
eeller  D'AogueneBnong  ago  noiiaed  ihe  diatinccion  between  Jum  inter  Ganf  u 
and  Jim  Gentium  tmer  Cinitmlet.  lutrr  national  law  eeemi  to  relate  more 
panicdJarif  to  li^u  and  dntiea  arieicg  from  social,  commercial  and  pacific 
inlerconne  between  diHeranl  natioas,  and  amy  b«  aubdiildsd  into  public  and 


■  Tadl.  it  H.  a.  ell. 

a  Xlho't  Vten  a/  tkt  BaglUk  Otwtnuitut,  b.  1.  c  7.  In  the  npilida- 
tion,  or  great  eliarter,  mgati  bjr  Chriatopber  IL  king  of  Denmark,  on  his 
ekclion  to  tha  throne  in  ]31B,  b;  ihe  diet  or  aaaemlilj  of  Ihe  ooblea,  It  was, 
mmong  other  thinga,  declared,  that  he  ahoald  not  make  war  wiihoai  tlie  ad- 
vice and  conaenl  of  the  prelalea  and  beat  men  of  the  kingdom.  Bititp 
XaUet'i  Aiuitnt  Hiatory  and  CoiLttitatian  of  Drtanark,  reTiswsd  in  lh« 
Ftnig*  QaarHrlf  Sepint,  No.  SI. 

•  Pif.  b.  8. 0.  6.  Mb  10.     Vulul,  b.  3.  c  1.  aec  4. 
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cannot  raise  the  money  requisite  to  cany  on  •the  ■ 
war  without  their  consent.  The  wild  and  destruc- 
tive  wars  of  Charles  XII.  led  the  states  of  Sweden  to  re^ 
serve  to  themselves  the  right  of  declaring  war ;  and  in  the 
form  of  government  adopted  in  Sweden,  in  1773,*  the 
right  to  make  war  was  continued  in  the  same  legislative 
body.  This  was  the  provision  in  those  ephemeral  con- 
stitutions which  appeared  in  Poland  and  France  the  latter 
part  of  the  last  century  ;  and  as  evidence  of  the  force  of 
pubhc  opinion  on  this  subject,  it  may  be  observed,  that 
in  the  constitution  proposed  by  Bona|>arte,  on  his  reas- 
cension  of  the  throne  of  France,  in  1815,  the  right  to  levy 
men  and  money  for  war  w^as  to  rest  entirely  upon  a  law, 
to  be  proposed  to  the  House  of  Representatives  of  the 
people,  and  assented  to  by  them.  In  this  country,  the 
powerofdeclaringwar,  as  well  asof  raising  the  supplies, 
is  wisely  confided  to  the  legislature  of  the  Union  ;  and 
the  presumption  is,  that  nothing  short  of  a  strong  case, 
deeply  affecting  our  essential  rights,  and  which  cannot 
receive  a  pacific  adjustment,  afi:er  all  reasonable  effi>Tts 
shall  have  been  exhausted,  will  ever  prevail  upon  con- 
gress to  declare  war. 

It  has  been  usual  to  precede  hostilities  by  a  pubhc  de- 
claration communicated  to  the  enemy.  It  was  the  cus- 
tom of  the  ancient  Greeks  and  Romans  to  publish  a  de- 
claration of  the  injuries  they  had  received,  and  to  send  a 
herald  to  the  enemy's  borders  to  demand  satisfaction, 
before  they  actually  enga^d  in  war;  and  invasions 
without  notice,  were  not  looked  upon  as  lawfij,* 
War  was  declared  with  religious  preparation  and  so- 


■  An.  48.  Bui  th'ia  free  constituiion  of  Sweden  was  overlunied  before 
the  eod  of  ibe  year  1772,  and  a  aimple  deapotiEm  ealibliihed  in  iw  Bleid. 

b  Polf(r>(  Jnti'fRtfMf  «/  Grrtct,  b.  3.  c.  7.  Iahi/,  b.  1.  c  39.  Ci'c  Jc  OJ. 
b.  1.  cll.    Dr  Iltpub.\ib.3. 
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lemnity.  According  to  Ulpian,>  they  'alone  were 
reputed  enemies  against  whom  the  Roman  people 
had  publicly  declared  war.  During  the  middle  ageSi  a 
previous  declaration  of  war  was  held  to  be  requisite,  by 
the  laws  of  honour,  chivalry  and  rehgion.  Louis  IX. 
refiued  to  attack  the  Sultan  of  Egypt  until  he  made  a 
previous  declaratioQ  to  him  by  a  herald  at  arms,  and  one 
of  his  successors  sent  a  herald  with  great  formality  to  the 
governor  of  the  Low  Coimtries,  when  he  declared  war 
agunst  Spain,  in  1636.*>  But,  in  modem  times,  the  prac- 
tice of  a  solenm  declaration  made  to  the  enemy  has 
fallen  into  disuse,  and  the  nation  contents  itself  with  map 
king  a  public  declaratbn  of  war  within  its  own  territory, 
and  to  its  own  people.  The  jurists  are,  however,  divided 
in  opinion,  in  respect  to  the  necessi^  or  justice  of  some 
previous  declaration  to  the  enemy  in  the  ca^e  of  offensive 
war.  Grotius*  considers  a  previous  demand  of  satisfac- 
tiiHi,  and  a  declaration,  as  requisite  to  a  solemn  and  law- 
ful war ;  and  Pufiendorf  holds  acts  of  hostility,  which 
have  not  been  preceded  by  a  formal  declaration  of  war, 
to  be  no  better  than  acts  of  piracy  and  robbery.  Emeri- 
gon"  ia  of  the  same  opinion ;  and  he  considered  the  hos- 
tilities exercised  by  England,  in  the  year  1766,  prior  to 
any  declaration  of  war,  to  have  been  in  contempt  of  the 
law  of  nations,  and  condemned  by  all  Europe.  Vattel 
strongj^y  recommends^  a  previous  declaration  of  war,  as 
being  required  by  justice  and  humanly  ;  and  he  says, 
that  the  fecial  law  of  the  Romans  gave  such  moderation 
and  religious  solemnity  to  a  preparation  of  war,  and  bore 


■  Dig.  49.  15.  !M>  Ctcero  aafs,  that  under  the  Roman  king!  it  Wd  [nali. 
laied  law,  that  war  *m  nnjiut  and  impioiu,  nnlan  declared  and  proclnimed 
try  tba  beralda  nnder  rcligiout  wnclion.    Dt  Sepib.  lib.  9. 17. 

*  1  Emrngon,  Tntiti  ia  At*,  p.  561.      •  TmUi  de$  Am*,  loma  i.  p.  563. 

<  B.  1.  c  X  Mc.  4.  I  B.  3.  c.  4.  MO.  51. 

'  B.  8.  c  G.  (M.  9. 
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such  mariu  of  wisdom  and  justice,  that  it  laid  the  solid 
foundation  of  their  future  greatness. 

Byokershoeck  has  devoted  an  entire  chapter  to 
•54  this  question,^  *ajid  he  maintains  that  a  declaration 
of  war  is  not  requisite  by  the  law  of  nations,  and 
that  thou^  it  may  very  properly  be  made,  it  cannot  be 
required  as  a  matter  of  right.  The  practice  rests  entirely 
on  manners  and  magnanimity,  and  it  was  borrowed  from 
the  ancient  Romans.  All  that  he  contends  lor  ie,  that  a 
demand  of  what  we  conceive  to  be  due  should  be  pre- 
viously made.  We  are  not  bound  to  accompany  that  de- 
mand with  threats  of  hostility,  or  to  follow  it  with  a  pub- 
lic declaration  of  war ;  and  he  cites  many  instances  to 
show,  that  within  the  two  last  centuries,  wars  havebeea 
frequently  commenced  without  a  previous  declaration. 
Since  the  time  of  Bynkershoeck,  it  has  become  setded  by 
the  practice  of  Europe,  that  war  may  lawfully  exist  by 
a  declaration  which  is  miilateral^only,  or  witliout  a  declar 
ration  on  either  side.  It  may  begin  with  mutual  hostili- 
ties.'' After  the  peace  of  Versailles,  in  1763,  formal  de- 
clarationB  of  war  of  any  kind  seem  to  have  been  discon- 
tinued, and  all  the  necessary  and  legitimate  consequences 
of  "war  flow  at  once  &om  a  state  of  public  hostilities,  duly 
recognised,  and  explicitly  announced,  by  a  domestic  mani- 
festo or  state  paper.  In  the  war  between  England  and 
France,  in  1778,  the  first  pubhc  act  on  the  part  of  the 
En^h  government  was  recalling  its  minister,  and  that 
single  act  was  considered  by  France  as  a  breach  of  the 
peace  between  the  two  countries.  There  was  no  other 
declaratioQ  of  war,  though  each  government  aiterwards 
pubhshed  a  manifesto  in  vindicaxion  of  its  claims  and 
conduct.  The  same  thing  may  be  said  of  the  war  which 
bn^e  out  in  1793,  and  again  in  1803 ;  and,  indeed,  in 


■  QuiHl.  /.  Poi.  b.  1. 0. 3. 

k  Sir  Wm.  Stall,  I  Dodtn't  Adm.  Btp.!U7. 
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the  war  of  1756,  though  a  solemn  and  formal  declaration 
of  war,  in  the  ancient  style,  was  meide  in  June,  1766, 
v^rous  hostilities  had  been  carried  on  between  England 
and  France  for  a  year  preceding.  In  the  war  declared 
by  the  United  States  against  England,  in  IdlS,  hos- 
tiUtiegwere  immediately  commencedonourpait  •as  'SS 
soon  as  the  act  of  congress  was  passed,  without 
waiting  to  communicate  to  the  English  govemment  any 
notice  of  our  intentions. 

Bat,  though  a  solemn  declaration,  or  previous  notice 
to  the  enemy,  be  now  laid  aside,  it  is  essential  that 
some  formal  public  act,  proceeding  directly  from  the 
competent  source,  should  announce  to  the  people  at 
home,  their  new  relations  and  duties  growing  out  of  a  ■ 
state  of  war,  and  which  should  equally  apprize  neutral 
nations  of  the  fact,  to  enable  them  to  conform  dieir  con- 
duct tO'  the  rights  belonging  to  the  new  state  of  things. 
War,  says  Vatlel,*  is  at  present  published  and  declared 
by  manifestoes.  Such  an  official  act  operates  from  its 
date  to  legalize  all  hostile  acts,  in  like  manner  as  a  treaty 
of  peace  operates  from  its  date  to  annul  them.  As  war 
cannot  lawfully  be  commenced  on  the  part  of  the  United 
States  without  an  act  of  congress,  such  an  act  is,  of 
coarse,  a  formal  official  notice  to  all  the  world,  and 
equivalent  to  the  most  solemn  declaration. 

When  war  is  duly  declared,  it  is  not  merely  a  war 
between  this  and  the  adverse  government  in  their  politi-*B<>i 
cal  characters.  Every  man  is,  in  judgment  of  law,  a 
party  to  the  acts  of  his  own  govemment,  and  a  war  be- 
tween the  governments  of  two  nations,  is  a  war  between 
all  the  individuals  of  the  one,  and  all  the  individuals  of 
which  the  other  nation  is  composed.  Govemment  is  the 
representative  of  the  will  of  all  the  people,  and  acts  for 


>  a  3.  e.  1  K«.  64. 
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the  whole  society.  This  is  the  theory  in  all  govern- 
ments ;  and  the  best  writers  on  the  law  of  nations  con- 
cur in  the  doctrine,  that  when  the  sovereign  of  a  state 
declares  war  against  another  sovereign,  it  implies  tliat 
the  whole  nation  declares  war,  and  that  all  the  subjects 
of  the  one  are  enemies  to  all  the  sobjecta  of  the  other.* 
Very  important  consequences  concerning  the  obligationB 
of  subjects  are  deducible  from  this  principle, 
tsaen^'i  *fi6         'When  hostilities  have  commenced,  the  first  ob- 

WiS^  Um  jects  thatnaturallypresenllhemselvesfor  detention 

and  capture,  are  the  persons  and  property  of  the  enemy, 
found  within  the  territory  on  the  breaking  out  of  the  wac. 

i'  According  to  strict  authority,  a  state  has  a  right  to  deal 

as  sn  enemy  with  persons  and  property  so  found  with- 
Id  its  power,  and  to  confiscate  the  property,  and  detain 
the  persons  as  prisoners  of  war.^  No  one,  saya-Bynk- 
ersboeck,  ever  required  that  notice  should  be  given  to 
the  subjects  of  the  enemy,  to  withdraw  their  property, 
or  it  would  be  forfeited.  The  practice  of  nations  is, 
to  appropriate  it  at  once,  without  notice,  if  there  be  no 
special  convention  to  the  contrary.  But  though  Bynk- 
ersboeck  lays  down  this,  as  well  as  other  rules  of  war, 
with  great  bfirshtiesa  and  severity,  he  mentions  several 
instances,  arising  in  the  17th,  and  one  as  early  as  the 
T  16th  century,  of  stipulations  in  treaties,  allowing  foreign 

subjects  a  reasonable  time  after  the  war  breaks  out, 
to  recover  and  dispose  of  their  effects,  or  to  with- 
draw them.  Such  stipulations  have  now  become  an 
established  Jbrmvia  in  commercial  treaties.^    Enaeri- 


■  GrBtitu,  b.  3.  c.  3.  «ee.  9.— c.  4.  mc.  S.  Bntlamagui,  pan  4.  c.  4.  aee. 
90.     Vatttl,  b.  3.  c  S.  sec.  70. 

*  Graliia,  b.  3.  c.  9.  nc.  4^-c.  31.  »ec  9.  Bynk.  Qu»iL  Put.  J.  c.  S 
ud  7.    Marttnt,  b.  6.  e.  S.  Bee.  5. 

•  A  liberal  proTinon  of  ihii  kiixl  ii  ioMrtcd  io  (he  (reaiy  of  unilr  and 
commerca  between  (be  United  8iatea  aod  the  republic  of  Colombia,  which 
waa  ratified  at  Waabington,  May  >7, 1895,  and  between  the  United  States 
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gon'  considers  such  treaties  as  an  affirmance  of  cotnmoQ 
riglit,  or  the  public  law  of  Europe,  and  the  general  rule 
laid  down  by  some  of  the  later  publicists  is  in  conformity 
with  that  p^ovision^  The  sovereign  who  declares  war, 
says  Vattel,  can  neither  detain  those  subjects  of  tbe 
enemy  who  are  in  bis  domialoas  at  the  time  of  the  de- 
claration of  war,  nor  their  efiects.  They  came  into  the 
country  under  the  saaction  of  public  faith.  By  permit- 
ting  them  to  enter  bis  territories,  and  continue 
*tbere,  the  sovereign  tacitly  promised  them  pro-  *57 
tection  and  security  for  their  return.  He  is,  there- 
fore, to  allow  them  a  reasonable  time  to  retire  with  their 
eSects,  and  if  they  stay  beyond  the  time,  he  has  a  right 
to  treat  them  as  disarmed  enemies,  unless  detained  by 
sickness,  or  other  insurmountable  necessity,  and  then 
they  are  to  be  allowed  a  further  time.  It  has  been 
frequently  provided  by  treaty,  that  foreign  subjects 
should  be  permitted  to  remain,  and  continue  their  busi- 
ness,  notwithstanding  a  rupture  between  the  govern' 
ments,  so  long  as  they  conducted  innocently ;  and 
when  there  was  no  such  treaty,  such  a  liberal  permis- 
sion has  been  often  announced  in  the  very  declaration 
of  war*"  Sir  Michael  Foster^  mentions  several  instances 
of  snch  declarations  by  the  king  of  Great  Britain,  and 
he  says,  that  aliens  were  thereby  enabled  to  acquire 
personal  chattels,  and  to  maintain  actions  for  tbe  re- 


•nd  (he  Republic  of  Venemela,  by  the  tnnj  of  fiieodihip  and  «OD>n«rc«  ia 
H*7,  1636. 

>  Tome  L  p.  567. 

t  Vatlel,  b.  3.  e.  4.  aec.  63.  A*KiH,  put  3.  c  4.  art  3.  >ec  7,  Li  Droit 
PbUu  dt  PBitnpe,  par  MaMy,  (Buarti,  tome  *i.  p.  334  JBurUmaqui,  p. 
4.  &  7.  trc  & 

•  Vatid,  b.  3.  e.  4.  hc  63.  See  die  treaty  of  cummarea  bettreen  the 
United  Si&taa  and  the  republic  of  Chili,  Hay,  1833,  art.  33,  which  affonlt 
that  pantuoeat  proleClioD. 

*  Dmomrm  of  High  TrtMan,  pp.  185,  IBG. 
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covety  of  their  personal  rigfata,  in  as  full  a  maoDer  as 
alien  friends. 

Besides  those  stipulations  in  treaties,  which  have  soft- 
ened the  rigours  of  war  by  the  civilizing  spirit  of  com- 
merce, many  governments  have  made  special  provision, 
in  their  own  laws  and  ordinances,  for  the  security  of  the 
persons  and  property  of  enemy's  subjects,  found  in  the 
country  at  the  commencement  of  war.* 

It  was  provided  by  magna  charta,^  that,  upon  the 
breaking  out  of  war,  foreign  merchants  found  in  Eng- 
land, and  belonging  to  the  country  of  the  enemy,  should 
be  attached,  "  without  harm  of  body  or  goods,"  until  it 
be  known  how  English  merchants  were  treated  by 
•68  the  enemy;  and  "if  our  •merchants,"  said  the 
charter,  "be  safe  and  well  treated  here,  theirs 
shall  be  likewise  with  us."  It  has  been  deemed  extraor- 
dinary, that  such  a  liberal  provision  should  have  found 
a  place  in  a  treaty  between  a  feudal  king  and  his  barons ; 
and  Montesquieu'  was  struck  with  admiration  at  the  fact, 
that  a  protection  of  thai  kind  should  have  been  made  one 
of  the  articles  of  English  liberty.  But  this  provision 
was  confined  to  the  effects  of  alien  merchants  who  were 
within  the  realm  at  the  commencement  of  the  war,  and 
it  was  understood  to  be  confined  to  the  case  of  merchants 
domiciled  there.^  It  was  accompanied  also  with  one 
very  ominous  qualification ;  and  it  was  at  least  equalled) 
if  not  greatly  excelled,  by  an  ordinant^  of  Charles  V. 
of  France  a  century  afterwards,  which  declared  that 
foreign  merchants  wbo  should  be  in  France  at  the  time 


*  By  lb«  Spanish  decree  of  FebnuiT,  18S9,  malcing  Cadiz  a  free  port,  It 
wai  declared,  that  in  the  event  of  war,  breignetB  wbo  had  eaiabliahed  them. 
Mlves  there  (or  lh«  parpoaea  of  commerce,  and  becomiitii;  alicD  enemies  bjr 
meana  of  the  war,  were  lo  b«  aUowsd  a  proper  time  to  witbdiiw,  and  (heir 
property  waa  to  be  sacred  from  all  •equeetialion  or  reprisal. 

k  Ch.  30.  '1  Hale'*  P.  C.  93. 

'  BfprU  de*  Loix,  90.  14. 


igitized  by  Google 


Lee.  in.]  OF  THE  LAW  OF  NATIONa  68 

of  ihe  declaration  of  war,  should  have  nothing  to  fear, 
for  they  should  have  liberty  to  depart  freely,  with  their 
effects.'  The  spirit  of  the  provision  in  magna  charta 
was  sustained  by  a  resolution  of  the  Judges,  in  the  time 
ofHenryVm.,  when  they  resolved,  that  if  a  Frenchman 
came  to  England  before  the  war,  neither  his  person  nor 
gboOs  should  be  seized.''  The  statute  of  staples,  of  27 
Edw.  III.  c.  17,  made  a  still  more  liberal  and  precise 
enactment  in  favour  of  foreign  merchants,  residing  in 
England  when  war  commenced  between  their  prince 
and  the  king  of  England.  They  were  to  have  conve- 
nient warning  of  forty  days,  by  proclamation,  to  depart 
tbe  realm,  with  ibeir  goods  ;  and  if  they  could  not  do  it 
within  that  time,  by  reason  of  accident,  they  were  to 
have  forty  days  more  to  pass  with  their  merchandise, 
and  with  liberty,  in  tbe  mean  time,  to  seU  the  same. 
The  act  of  congress  of  the  6th  of  July,  1798,  c.  73,  was 
dictated  by  the  same  humane  and  enlightened  po- 
licy. It  authorized  the  President,  in  'case  of  war,  'SD 
to  direct  the  conduct  to  be  observed  towards  sub- 
jects of  the  hostile  nation,  being  aliens,  and  within  the 
United  States,  and  in  what  cases,  and  upon  what  secu- 
rity, their  residence  should  be  permitted ;  and  it  de- 
clared, in  reference  to  those  who  were  to  depart,  that 
they  should  be  allowed  such  reasonable  time  as  might 
be  consistent  with  the  public  safety,  and  according  to 
the  dictates  of  humanity  and  national  hospitality,  "  for 
'the  recovery,  disposal  and  removal  of  their  goods  and 
eflects,  and  for  their  departure." 

But  however  strong  the  current  ofauthority  in  favour^ 
of  the  modem  and  milder  construction  of  the  rule  of  na-  SjJJ 
tional  law  on  this  subject,  the  point  seems  t3  be  no  longer 


^  Raumtft  Atng.  Ckron.  tome  i.  338. 

*  Bra.  lii.  Properlr,  pL  38.    Jrak.  Crnt.  SOI,  e 

Voi-L  6 
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'  Open  for  discussioa  in  this  country ;  and  it  has  become  de- 
finitively settled,  in  favour  of  the  ancient  and  stemerrule, 
by  the  Supreme  Court  of  the  United  States.'  The  eflEect 
of  war  upon  British  property,  found  in  the  United  States, 
on  land,  at  the  commeacemeDt  of  the  war,  was  learned- 
ly discussed,  and  thoroughly  considered,  in  the  case  of 
Brovm ;  and  the  Circuit  Court  of  the  United  States,  at 
Boston,  decided)''  as  upon  a  settled  rule  of  the  law  of 
nations,  thatthegoodsof  the  enemy  found  in  the  country, 
and  all  the  vessels  and  cargoes  found  afloat  in  our  ports, 
at  tlie  commencement  of  hostiUties,  were  liable  to  seizure 
and  confiscation ;  and  the  exercise  of  the  right  rested  in 
the  discretion  of  the  sovereign  of  the  nation.  When  the 
case  was  brought  up,  on  appeal,  before  the  Supreme 
Court  of  the  United  States,  the  broad  principle  waa  as- 
sumed, that  war  gave  to  the  sovereign  full  right  to  take 
the  persons,  and  confiscate  the  property  of  the  enemy 
wherever  found ;  and  that  the  mitigations  of  this  rigid 
rule,  which  the  wise  and  humane  pohcy  of  modem  times 
bad  introduced  into  practice,  might,  more  or  less,  afiect 
the  exercise  of  the  right,  but  could  not  impair  the  right 

itself.  Commercial  nations  have  always  considera- 
■  •W     hie  property  in  •the  possession  of  their  neighbours ; 

and,  when  war  breaks  out,  the  question,  what  shall 
be  done  with  enemy's  property  found  in  the  country,  is 
.one  rather  of  policy  than  of  law,  and  is  one  properly  ad- 
dressed to  the  consideration  of  the  legislature,  and  not  to 
the  courtsof  law.  The  strict  right  of  confiscation  of  that 
species  of  property  existed  in  congress,  and  without  a 
legislative  act  a.u[horizing  its  confiscation,  it  could  not  be 
judicially  condemned  ;  and  the  act  of  congress  of  1812, 
declaring  war  against  Great  Britain,  was  not  such  an  act. 


>  Brown  v.  The  United  St»ei,  6  CVancl,  110.    See,  (Im,  RH.  398,  939. 
k  Tha  eirgo  of  the  ship  Gmnloiu,  1  Gsjlutm,  563. 
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Until  some  statute,  directly  applying  to  the  subject,  be 
passed,  the  property  would  continue  under  the  protection 
of  the  law,  and  niight  be  claimed  by  the  British  owner 
at  the  restoration  of  3)eace. 

Thongh  this  decision  established  the  right,  contrary  to 
mach  of  modem  authority  and  practice,  yet  a  great  point 
was  gained  over  the  rigour  and  violence  of  the  ancient 
doctrine,  by  making  the  ei^rcise  of  the  right  to  depend 
upon  a  special  act  of  congress. 

The  practice,  so  common,  in  modern  Earope,  of  impos-  H«(iiccT 
ing  embargoes  at  the  breaking  out  of  hostility,  has,  ap-  "***■ 
pareotly,  the  effect  of  destroying  that  protection  to  pro- 
perty, which  the  rale  of  faith  and  justice  gives  to  it, 
when  broDght  into  the  country  in  the  course  of  trade, 
and  in  the  confidence  of  peace>  Sir  William  Scott,  in 
the  case  of  the  Botdei  Latt,'  explains  this  species  of 
embargo  to  he  an  act  of  a  hostile  nature,  and  amounting 
to  an  implied  declaration  of  war,  though  liable  to  be 
explained  away  and  annulled,  by  a  subsequent  accom- 
modation between  the  nations.  The  seizure  is  an  act  at 
first  equivocal,  as  to  the  effect,  thongh  hostile  in  the  mere 
execution,  and  if  the  matter  in  dispute  terminates  in 
reconciliation,  the  seizure  becomes  a  merecivit  embargo ; 
but  if  it  terminates  otherwise,  the  subsequent  hostilities 
bave  a  retroactive  effect,  and  render  the  embargo  a 
hostile  measure,  ab  iniiio.  The  property  detained  is 
deemed  enemy's  property,  and  liable  to  condem- 
nation. This  *species  of  reprisal  for  some  pre-  '61 
vious  injury,  is  laid  down  in  the  books  ss  a  lawful 
measure,  according  to  the  usage  of  nations  ;  but  it  is 
often  reprobated ;  and  it  cannot  well  be  distinguished 
from  the  practice  of  seizing  property  found  within  the 
territory  upon  the  declaration  of  war.    It  does  not  differ 


igitized  by  Google 


J 


61  OF  THE  LAW  OF  NATIONS.  [Pan  L 

in  substance  from  the  condoct  of  the  Syractisane,  in  the 
time  of  Dionjaius  the  elder,  (and  which  Mitford  consi- 
dered to  be  a  gross  violation  of  the  law  of  nations,)  for. 
they  voted  a  declaratioa  of  war  against  Carthage,  and 
immediatelyseized  the  effects  of  Carthaginian  traders  in 
their  warehouses,  and  Carthaginian  richly  laden  vessels 
in  their  harbour,  and  sent  a  herald  to  Carthage  to  nego- 
tiate>'  But  this  act  of  tbe  Syracusans,  near  four  hundred 
years  before  the  Christian  era,  was  no  more  than  wbaX 
is  the  ordinary  practice  in  Engluid,  according  to  the 
observation  of  Lord  Mansfield,  in  Lindo  v.  Rodney.^ 
"  Upon  the  declaration  of  war,  or  hostilities,  all  the  ships 
of  the  enemy,"  he  says,  "  axe  detained  in  our  ports,  to  be 
confiscated  as  the  property  of  the  enemy,  if  no  recipro- 
cal agreement  is  made." 
LMun  or  Reprisals  by  commission,  or  letters  of  marque  and  re- 
npri^  prisal,  granted  to  one  or  more  injured  subjects,  in  the  , 
name  and  by  the  authority  of  a  sovereign,  is  another 
mode  of  redress  for  some  specific  injury,  which  is  con- 
aidered  lo  be  compatible  with  a  state  Of  peace,  and  per- 
mitted by  the  law  of  nations.  The  case  arises  when 
one  nation  has  committed  some  direct  and  palpable  in- 
jury to  another,  as  by  withholding  a  just  debt,  or  by  vio- 
lence to  person  or  property,  and  has  refused  to  give  any 
satisfaction.  The  reprisals  may  be  made  in  support  of 
the  rights  of  a  subject,  as  well  as  of  those  of  the  sove- 
reign, and  for  the  acts  of  the  subject  as  well  as  for  those 
of  the  sovereign.  The  commission  is  not  to  be  issued 
except  in  a  case  clearly  just — in  re  minime  dubia  ;  and  it 
authorizes  the  seizure  of  the  properly  of  the  subjects  as 
well  as  of  the  sovereign  of  tbe  oSending  nation,  and  to 
bring  it  in  to  be  detained  as  a  pledge,  or  disposed  of 
under  judicial  sanction,  in  like  manner  as  if  it  were  a 


•  Mitf.  WitL  of  Ornct,  *ol.  < 
>  Ihug.  Btf.  fil3. 
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process  of  distress  under  national  authority  for  some 
debt  or  duty  withheld.'  These  letters  of  reprisal,  as 
being  applicable  to  a  state  of  peace,  have  been  frequently 
recognised  and  regulated  by  treaty.^  The  French  ordi* 
nance  of  the  marine  of  1681,°  regulates  minutely  this 
remedial  process,  and  the  judicial  sanction  requisite  to 
the  proceedings  under  letters  of  reprisal,  and  which 
Valin  considers  to  be  sage  precautions,  proper  to  temper 
the  rigour  of  this  perilous  mode  of  redress.*^  General 
reprisals  upon  the  persons  and  property  of  the  subjects 


•  Bfok.  Q.  J.  Pub.  c.  34.  Vttttel,  b.  3.  c  IB.  mc.  3«3.  3U.  347.  353. 
F^ff.  Droit  dit  Geiu.,  par  Barbeyrae,  b.  8.  c.  6.  nc.  13,  note  1.  VtUn, 
Conm.,  come  ii.  dt.  dtt  Lettret  dt  Marqae,  pp.  414. 416.  IVatf^  dti  Prnei, 
p.  331.  Bmerigan,  Trmti  tht  An.  lo\.  i.  5S9.  MsMage  of  ihe  Pieiident  of 
ihs  United  Slirei  to  CoDgnai,  December  1, 1834.  The  ri^t  of  goTenunent 
M  siiforca  ihe  ju«(  claiuia  of  ita  subjects  agaioat  a  foieigu  goTernmenl,  for 
debt!  duly  contracted  and  unjoatly  withheld,  ie  not  to  be  quesiiatied.  It  i* 
■dmilled  by  alateemen  and  juriste,  and  wu  BO  stated  \>J  Lord  Palmeralon  In 
(he  Britiah  Fuiiameni,  in  iaXf,  1B4T,  that  gorernueniB  had  a  right  u  an. 
foree  bf  reprinl*  the  claim*  of  their  Bubjecta  for  debii  agaitut  the  aDbjecta  of 
other  govemmeata,  if  relief  be  denied  by  lbs  non-eleculion  oi  the  improper 
■dminiittation  of  the  laws  in  the  foreigti  caaiie.  Protection  is  due  froin 
goTemmeDt  to  ita  eabjacta  in  their  pereona  atid  property  ;  but  the  interTeranee 
on  (be  part  of  govarnineat  lo  enforce  that  dniy  muat  always  be  a  question  of 
ej^ediaocy.  The  goTenimant  of  the  Hailed  Stales  eipresaly  ickaowledged, 
and  in  one  or  more  inataneea  acted  upon  that  principle.  President  Jickion, 
in  1834,  ■aggesledaachimeaeure  against  France  iaod  in  1847,  one  ground  of 
iba  mr  between  the  TIaited  States  and  Mexico  waa  the  non-payment  by 
Heiieo  of  debts  due  to  American  oiliiena. 

k  See,  for  thii  pnrpoae,  the  treaty  of  Munatai,  between  Spain  and  Hol- 
land, in  ie4a  The  tieatiee  between  England  and  Holland  in  1S54  and 
1667.  llie  treaty  of  Eyswick,  an.  9.  The  treaty  of  Utrecht,  art  16. 
Treaty  batwean  Iha  United  Bute*  and  the  Repablie  of  Colombia,  in  1835. 

•  Li«.  3.  tit.  10.  Dm  BtpriiaUla. 

•  In  the  time  of  Edward  IL,  and  for  some  auceeeding  reigns,  the  power 
of  panting  latter*  of  marqae  and  reprisal*  agsinat  the  subjects  of  a  foreign 
■tate,  that  refused  to  Tender  justice  to  the  subjects  of  the  crown  of  England, 
waaTeeiedia  the  Court  of  Chancery.  It  wae  in  the  nature  of  ajediciilpro. 
cMa  and  of  ■  prjrate  remedy.  The  esptore  nw,  in  the  nature  of  asecutity, 
to  «biMn  jDStice.    iard  Ctaifitll  en  liU  Ztut  ef  Ut  Lard  CluuKtUim, 
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of  another  power  are  equivalent  to  open  war  ;  but  these 
special  letters  of  marque  and  reprisal,  limited  toaapecific 
object,  are  spc^en  of  generally,  and  even  in  the  strticles 
of  confederation  of  the  Uniu^  States,  in  1781,'  as  issu- 
ing "  in  times  of  peace."  They  are,  however,  regarded 
by  Barbeyrac,  Emerigon,  and  other  publicists,  as  a 
species  of  hostili^,  an  imperfect  war,  and  usually  a 
prelude  to  open  hostilities.  The  favourable  or  adverse 
issue  of  the  hazardous  experiment  will  depend,  in  some 
degree,  u[ion  the  matter  in  demand,  and,  in  a  much 
greater  degree,  upon  the  relative  situation,  characteri 

sirength  and  spirit  of  the  nations  concerned.'' 
•62  "The  claim  of  a  right  to  confiscate  debts,  con- 
tracted by  individuals  in  time  of  peace,  and  which 
remain  due  to  subjects  of  the  enemy  at  the  declaration 
of  war,  rests  very  much  upon  the  same  principles  as  that 
concerning  enemy's  tangible  property,  found  in  the  coun- 
try at  the  opening  of  the  wax ;  though  I  think  the  objec- 
tion to  the  right  of  confiscation,  in  this  latter  case,  is 
much  stronger.  In  former  times,  the  right  to  confiscate 
debts  was  admitted  as  a  doctrine  of  national  law,  and 
Grotius,  Pufiendorf  and  Bynkershoeck,  pronounced  in 
favoar  of  it,"    It  had  the  countenance  of  the  civil  law;* 


•  Art  9. 

k  War  dam  not  cxitt  meralf  on  (ha  nspannon  of  the  uiaal  rehtioni  at 
peace.  Cammercs  latj  bs  Bnapendsd  or  interdicted  between  (he  (ublMH 
of  diSerent  eutet  wilhoQl  producing  ■  auts  of  war.  Bepriuli  and  ember. 
goet  are  foretble  meaaurai  of  ledrees,  but  do  not  ftr  *■  conilitute  war,  dot 
doea  thefuroiiltiiigof  tpeoific  aeiiaiBncB  to  one  of  ibc  ptrdaa  at  war,  accord, 
ing  lo  ■  preriona  atipulatian.  Vidt  ii^ra,  p.  116.  Mr.  Manning,  in  bia 
Cfmnuutaritt  on  the  Late  of  Nattani,  p.  98,  after  abowing  tbe  imperieet  de. 
GuitionB  given  hj  pabltoiata,  defines  an  open  and  lolemn  war  to  be  "  the 
•tale  of  nationa  among  whom  iheie  ia  an  intemipdon  of  alt  pacific  relationa, 
and  a  gensral  oonteDtioa  bf  force,  anthoriMd  by  the  aarerugn." 

•  Oroliu,  b.  1.  e.  1.  aec.  G.— b.  3.  c.  8.  aec  4.  P^f.  lib.  B.  c  6,  19,  Vt. 
Bjftit.  lib.  1.  c.  7.  Lord  Hale  alao  laid  it  down  to  be  lb*  law  of  Eb^and' 
1  AaJ>>>  P.C.K. 

•  Dig.  41. 1  and  49. 15. 
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and  even  Cicero,  in  his  O^Ccu,*  wheo  stating  the  cases 
in  which  promises  are  not  to  he  kept,  mentioDs  that  of 
the  creditor  becoming  the  enemy  of  the  country  of  the 
debtor.  Down  to  the  year  1737,  the  general  opinion  of 
jorists  was  in  favour  of  the  right ;  but  Vattel  says,  that 
a  relaxatioD  of  the  rigour  of  the  rule  has  since  taken 
place  among  the  sovereigns  of  Europe,  and  that,  as  the 
costom  has  been  generally  received,  he  who  should  act 
contrary  to  it,  would  injure  the  pubhc  faith ;  for  strangers 
trusted  his  subjects  only  from  a  firm  persuasion  that  the 
general  custom  would  be  observed.''  There  has  fre- 
quently been  a  stipulation  in  modem  treaties,  that  debts 
or  moneys  in  the  public  funds  should  not  be  confiscated 
in  the  event  of  war ;  and  these  conventional  provisions 
are  evidence  of  the  sense  of  the  governments  which  are 
parties  to  them,  and  that  the  right  of  coofiscation  of  debts 
and  things  in  action,  is  against  good  policy,  and 
ought  *to  be  discontinued.  The  treaties  between  *6S 
the  United  States  and  Colombia,  in  18Sd,and  Chih, 
in  1833,  and  Venezuela,  in  1836,  and  the  Pern-Bolivian 
Confederation,  in  1838,  and  Ecuador,  in  183d,  contain 
SQch  a  provision ;  but  the  treaty  between  the  United 
States  and  Great  Britain,  in  1795,  went  further,  and 
contained  the  explicit  declaration,  that  it  was  "  unjust 
and  impolitic"  that  the  debts  of  individuals  should  he 
impaired  by  national  differences.  A  veiy  able  discus- 
sion of  this  assumed  right  to  confiscate  debts,  was  made 
by  Mr.  Hamilton,  in  the  numbers  of  Camillua,  published 
in  1795.  He  examined  the  claim  to  confiscate  private 
debts,  or  private  property  in  banks,  or  in  public  funds, 
on  the  ground  of  reason  and  principle,  on  those  of  po- 
licy and  expediency,  on  the  opinion  of  jurists,  on  usage, 
and   on  conventional  law  ;  and  his  argument  against 


igitized  by  Google 


63  OF  THE  LAV?  OF  NATIONa  [Pin  I. 

the  justice  and  policy  of  the  claim  was  exceedingly 
powerful.  He  contended  it  to  be  against  good  faith  for 
a  govemoient  to  lay  its  hands  on  private  property,  ac- 
quired by  the  permission,  or  upon  the  invitation  of  the 
government,  and  under  a  necessarily  implied  promise 
of  protecQon  and  security.  Vattel  says,  that  every 
where,  in  case  of  a  war,  funds  credited  to  the  public  are 
exempt  from  confiscation  and  seizure.  Emerigon*  and 
Martens'*  make  the  same  declaration.  The  practice 
would  have  a  very  injurious  influence  upon  the  general 
sense  of  the  inviolability  and  sanctity  of  private  con- 
tracts ;  and  with  debtors  who  had  a  nice  and  accurate 
sense  of  justice  and  honour,  the  requisition  of  goven^ 
ment  would  not  be  cheerfully  or  readily  obeyed.  Vol- 
taire hoe  given*  a  striking  instance  of  the  impractica- 
bility of  confiscating  property  deposited  in  trust  with  a 
debtor,  and  of  the  firmness  of  Spanish  futh.  When 
war  was  declared  between  France  and  Spain,  in  1684, 
the  king  of  Spain  endeavoured  to  seize  the  pro- 
*61  perty  of  the  French  in  Spain,  but  *not  a  single 
Spanish  factor  would  betray  his  French  corres- 
pondent.'' 
Notwithstanding  the  weight  of  modern  authority,  and 


•  Da.  At*,  tome  L  517.  >>  B.  8.  c.  S.  mc.  5. 

•  Etiai  tur  Ut  Maw*  tt  fEfprit  dit  Natimu. 

<i  The  English  Cauit  of  K.  B.  declBred,  in  the  cue  of  Wolff  v.  Oiholm, 
G  MaaU  j-  Sll».  B2,  that  an  ordinaoce  at  Denmiik,  in  IBOT,  pending  has. 
tilitiei  with  England,  which  seqaestered  dcbu  doe  from  Danish  to  Engliih 
aubjecls,  and  eiused  (hem  to  be  paid  over  lo  the  Daniah  goTeramsnl,  was 
not  a  defsacB  to  h  suit  in  Englam  for  the  debt,  and  ihal  the  ordinsnco  waa 
not  conformable  to  the  ussga  of  naliong,  and  was  void.  It  wsi  observed  hy 
the  court,  that  the  right  uf  con&acating  debta,  contendod  furili  the  authorilf 
of  Vattel,  b.  2.  c.  18.  aec  311.~b.  3.  c.  5.  nc.  T7,  was  not  recogniaed  by 
Grotiua,  (lee  Crel.  lib.  3.  c.  7.  tec.  4— and  c.  8.  sec.  4,}  and  was  impugned 
by  Pnfendarf  (b.  6.  c.  6.  leo.  39)  and  others ;  snd  thst  no  instance  had  oc 
cnrred  of  the  exercise  of  the  right,  except  the  orditsaoce  in  question,  for  up- 
wards of  a  cantirr. 
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of  argument,  agatast  this  claim  of  right  on  the  part  of 
the  sovereign,  to  confiscate  the  debts  and  funds  of  the 
subjects  of  his  enemy  during  war,  the  judicial  language 
in  this  country  is  decidedly  in  support  of  the  right.  In 
the  case  of  £raimv.TA«I7ntfn2Sfa(M,'already  mentioned, 
Judge  Story,  in  the  Circuit  Court  in  Masaacfausetts, 
laid  down  the  right  to  confiscate  debts  and  enemy's  pro- 
perty found  in  the  country,  according  to  the  rigorous 
doctrine  of  the  elder  jurists ;  and  he  said  the  opinion 
was  fiiUy  confirmed  by  the  judgment  of  the  Supreme 
Court  in  Ware  v.  HylUn,*'  where  the  doctrine  was  ex- 
plicitly asserted  by  some  of  the  judges,  reluctantly 
admitted  by  others,  and  denied  by  none.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  Supreme  Court, 
in  the  case  of  Brown,  observed,  that  between  debts  con-  . 
tiacted  under  the  faith  of  laws,  and  property  acquired 
in  tbe  course  of  trade  on  the  faith  of  the  same  laws,  rea- 
son drew  no  distinction,  and  the  right  of  tbe  sovereign 
to  confiscate  debts,  was  precisely  the  same  with  the 
right  to  confiscate  other  property  found  in  the 
country.  This  right,  "therefore,  was  admitted  to  *65 
exist  as  a  settled  and  decided  right,  ttricto  jure, 
thoagb,  at  he  same  time,  it  was  conceded  to  be  tbe  uni- 
versal practice,  to  forbear  to  seize  and  to  confiscate  debts 
and  credits.  We  may,  therefore,  lay  it  down  as  a 
principle  of  public  law,  so  far  as  the  same  is  nnderstood 
and  declared  by  the  highest  judicial  authorities  in  this 
country,  that  it  rests  in  tbe  discretion  of  the  legislature 
of  tbe  Union,  by  a  special  law  for  that  purpose,  to  con- 
fiscate debts  contracted  by  our  citizens,  and  due  to  tbe 
enemy ;  but,  as  it  is  asserted  by  the  same  authority,  this 
right  is  contrary  to  universal  practice,  and  it  may,  there- 
fore, well  be  considered  as  a  naked  and  impolitic  right. 
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condemned  by  the  enlightened  conscience  and  judgment 
of  modem  times. 

If  property  should  have  been  wrongfully  taken  by  the 
state  before  the  war,  and  be  in  the  country  at  the  open- 
ing of  tbe  war,  Boch  property  cannot  be  seized,  but  must 
be  restored ;  because  to  confiscateihat  species  of  enemy's 
property,  would  be  for  tbe  government  to  take  advantage 
of  its  own  wrong.  The  celebrated  Report  of  the  English 
law  officers  of  the  crown,  1753,  tn  anMwer  to  tke  Prwtiian 
Memorial,  stated,  that  French  ships  tftken  before  the  war 
of  1741,  were,  during  the  heat  of  the  war  wiih  France, 
aa  well  as  afterwards,  restored  by  sentences  of  tbe  ad- 
miral^ courts,  to  the  French  owners.'    No  such  property 


■  Tbe  «M«  of  lb«  SUti*  Im>  eonUini,  in  iIm  diMnnifmi  betwMn  die 
PniMWD  wid  Brituli  Courts,  in  I7S3,  a  memonble  eipoutlon  of  ihe  Uw  of 
naliona  oa  the  subject  of  belligerani  righd  nnd  duties.  The  Btpart  o(  the 
high  and  distingaiahed  law  officen  of  tba  crowD,  in  anawer  lo  the  Prusslail 
HeniDiiiil,  mada  is  1T53,  WM  dadaied  br  (ucb  eminent  writera  w  Vaitel  and 
Honleaquiau,  to  be  an  excellent  and  unaoawenble  timet  on  lbs  law  of 
naliona.  Bee  Iha  aubatanca  of  ibe  diacuasiou  in  Wbeutoa'a  Hittary  tf  tkt 
Ltn  of  Nation*,  edit.  N.  Y.,  1845,  pp.  S06— dlT,  and  tbe  report  at  large. 
CoUtetonta  JmitUea,  T<d.  i.  p.  95.  The  caae  ia  worthy  of  apecial  notioe, 
not  onir  for  the  antfaoritr  of  the  wotk,  hot  for  ibe  recognition  of  tba  ttBctity 
of  prinle  dabta  and  contracli,  in  oppoaition  to  iba  pretenaiona  of  the  righta 
of  war  and  conqaeat.  In  thai  ceae,  a  loan  of  moner  waa  made  br  Biitiah 
creditora  to  the  Empemr  of  Germany,  in  1735,  and  for  the  better  eecurity  of  tbe 
payment  of  dia  loan,  wiih  intereai,  he  morlgaged  hi*  ravennea  of  the  Duohiea 
of  KIomb;  and  whan  Sileaia  wa*  conqoared  by  Froaaia,  the  Emprea*  Queen, 
who  had  aucceeded  to  the  an*eretgntT  ef  tbe  caentry  before  tta  eonqoeat, 
ceded  (he  Dachiaa  to  Ihe  Sing  of  Frueaia,  upon  condidon  ibat  the  king 
abonld  be  reaponaible  for  the  debt,  and  be  aaaomed  tbe  payment  nf  it.  He 
king  aiierwarda  aeiied  the  rerenuee  by  way  of  repriaal  and  Udemsity, 
•gajnat  loaaaa  by  Briliah  cruiaera,  under  lawful  capture  and  eondemnaliaa 
by  the  lawa  of  war.  The  Report  abowed  unaoiwerahly,  na  Monteaquien 
admitted,  that  the  King  of  Pmaaia  eould  not  lawfully  aeiae  the  mortgaged 
raieDnea  or  <)abt,  by  way  of  repriaal,  and  thai  be  waa  bound,  by  tbe  law  of 
Dttiona,  and  etery  prindpls  of  justice,  lo  pay  the  Britiah  creditora.  The 
ICitg  of  PruMM,  by  treaty  in  1T36,  tfraed  to  take  off  tba  aeqneairation  laid 
on  Ibe  SUeaian  debt,  and  pay  tbe  capital  and  inteieat  dne  to  the  Briliih 
cndiioia. 
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waa  ever  attempted  to  be  confiscated ;  for  had  it  not 
been  for  the  wrong  done,  the  property  would  not  have 
been  'within  the  king's  dominions.  And  yet  even  such 
property  is  considered  to  be  subject  to  the  rule  of  vin- 
dictive retaliation ;  and  Sir  William  Scott  observed,  in 
the  case  of  the  SaiUa  Cntz,^  that  it  was  the  constant 
practice  of  England  to  condemn  property  seized  before 
the  war,  if  the  enemy  condemns — and  to  restore,  if  the 
eoemy  restores. 

•One  of  the  immediate  and  important  coose-    "66  ,rtu,S?S? 
quences  of  the  declaration  o(  war,  is  the  absolute  "f- 

ioterniption  and  interdiction  of  all  commercial  correspon- 
dence, intercourse  and  dealing,  between  the  subjects  of 
the  two  countries.  The  idea  that  any  commercial  inter- 
course, or  pacific  dealing,  can  lawfully  subsist  between 
the  people  of  the  powers  at  war,  except  under  the  clear 
and  express  sanction  of  the  government,  and  without  a 
special  license,  is  utterly  inconsistent  with  the  new  class 
<i  duties  growing  out  of  a  state  of  war.*    The  interdic- 


•  J  JEA  A^  43. 

k  Tfa*  docirina  g<wa  to  tba  ezuat  of  holding  it  unliwfal,  mfut  the  cen. 
neneetneat  of  war,  except  eader  the  epeciel  liceoee  o[  the  Bovanuneiit,  to 
■and  &  feeael  to  the  enemj'e  country  to  bring  borne,  with  Iheir  pemiiMioDi 
one**  owB  propertj,  wbieb  wu  there  when  the  wer  brAa  out.  It  would  be 
lt«b)etSHinre,tetr«uif«,uenein;'>prop<rtr.  The  Rapid,  8  AoikA,  155. 
FotB  T.  Ball,  8  TVrai.  Btp.  546.  In  the  eaee  of  (he  Jaffrair  Catheiioa,  S  Bai. 
Aim.  Btf.  141,  and  of  Oie  Hoop,  1  Bob.  196,  Sir  William  Seo[(  ineolceted 
vary  etnetly  the  dutjr  of  applTios  in  alt  case*  for  the  protection  of  a  licenae, 
where  |Rt>perty  ia  lo  be  withdrawn  from  the  eonnlij  of  the  enemy,  aa  b4ing 
the  onlj  Mfe  eoaiM.  Mr.  Doer,  in  bia  TVealiae  m  Itmtrmnet,  to),  j.  pp. 
set — 966,  ably  and  anecewlulty  contenda,  tltat  when  a  mbjcet  find*  hinuelf 
in  an  enemy*B  eonntry  on  the  bmking  eat  of  war,  be  may  rolum  diligenlly 
to  hia  eonatry,  uitk  hU  fivprrty,  withont  tendering  it  jutly  liable  to  coiv 
fiacation  by  the  priie  eoorla  of  hie  own  eonDUf,  thongb  the  langnage  of  Mr. 
Jaatic*  Sury,  in  the  eaae  of  tbe  Bapid  and  the  Jtfary,  in  1  GaXlievn,  S09. 
Ml,  goaa  to  the  extant  of  the  aevare  denial  of  that  right,  nnder  aay  eireum. 
lancaa.  If  the  adMise  belligetant  allowa  aneh  a  right,  «i  ae«  Wfrm,  p.  SI, 
•nrely  Ua  own  eoontry  ongfat  to  aicitiaa  the  aama  lenity.    Snob  was  tba  de. 


igitized  by  Google 


6S  OF  THE  LAW  OP  NATIONa  [Put  I. 

tioD  flows  neceasarily  &om  the  principle  already  stated, 
that  a  state  of  war  puts  all  the  memhers  of  the  two  na- 
tions respectively  in  hostility  to  each  other ;  and  to  suffer 
individuals  to  carry  on  a  friendly  or  commercial  inter- 
course, while  the  two  governments  were  at  war,  would  be 
placing  the  act  of  government  and  the  acts  of  individuals 
in  contradiction  to  each  other.  It  would  counteract  the 
operations  of  war,  and  throw  obstacles  in  the  way  of  the 
public  efforts,  and  lead  to  disorder,  imbecility  and  trea- 
son. Trading  supposes  the  existence  of  civil  contracts 
and  relations,  and  a  reference  to  courts  of  justice  ;  and 
it  is,  therefore,  necessarily,  contradictory  to  a  state  of 
war.  It  afiR>rds  aid  to  the  enemy  in  an  effectual  manner, 
by  enabling  the  merchants  of  the  enemy's  country  to 
support  their  government,  and  it  facilitates  the  means  of 
conveying  intelligence,  and  carrying  on  a  traitorous  cor- 
respondence with  the  enemy.  These  considerations 
apply  with  peculiar  force  to  maritime  states,  where  the 
principal  object  is  to  destroy  the  marine  and  commerce 
of  the  enemy,  in  order  to  force  them  to  peace.'  It  is  a 
well  settled  doctrine  in  the  English  courts,  and  with  the 
English  jurists,  that  there  cannot  exist,  at  the  same  time, 
a  war  for  arms,  and  a  peace  for  commerce.  The  war 
puts  an  end  at  once  to  all  dealing  and  all  communi- 
cation with  each  other,  and  places  every  indivi- 
•67  dual  of  the  respective  governments,  as  •well 
as  the  governments  themselves,  in  a  state  of  hosti- 
lity.'*   This  is  equally  the  doctrine  of  all  the  authorita- 


cinoD  of  the  Supreme  Court  of  New.Tork,  in  Amoiy  t.  McGregor,  15 
Jf  Annm  S.  34. 

•  1  Ckitig  OB  Commrreiat  Lam,  376. 

t  Fotia  V.  Bell,  8  Ttna.  Stp.  543.  WiUiwm  v.  PitteMo,  T  TauuU  Sep. 
439.  Slniy  J.,  in  the  JoMph,  1  OaUuon,  549,  &50.  In  ibe  Julia,  Id. 
GDI— 3.  iaatP  Pisier,  4  Sab.  79.  Tbe  Hoop,  t  B»b.  199.  917.  Hie  Rapid, 
1  Oaaitm.  305. 
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ttr«  writers  on  tbe  law  of  nations,  and  of  the  maritime 
ordiDances  of  all  the  great  powers  of  Europe.  It  is 
equally  the  received  law  of  this  country,  and  was  bo  de- 
cided frequently  by  the  congress  of  the  United  States 
during  the  revolutionary  war,  and  again  by  the  Supreme 
Court  of  the  United  States  during  the  course  of  the  last 
war;  and  it  is  difficult  to  conceive  of  a  point  of  doc- 
trine more  deeply  or  extensively  rooted  in  the  general 
maritime  law  of  Europe,  and  in  the  universal  and  im- 
memorial usage  ofths  whole  community  of  the  civilized 
worid. 

It  follows  as  a  necessary  consequence  of  tbe  doctrine  <: 
of  the  illegality  of  all  intercourse  or  traffic,  without  ex-'"'' 
press  permission,  that  all  contracts  with  the  enemy,  made 
during  war,  are  utterly  void.  The  insurnnce  of  enemy's 
property  is  an  illegal  contract,  because  it  is  a  species  of 
trade  and  intercourse  with  the  enemy.  Thedrawingof 
a  bill  of  exchange,  by  an  alien  enemy,  on  a  subject  of  tbe 
adverse  country,  is  an  illegal  and  void  contract,  because 
it  is  a  communication  and  contract.  The  purchase  of 
bills  on  tbe  enemy's  country,  or  the  remission  and  de- 
posit of  funds  theret  is  a  dangerous  and  illegal  act,  be- 
cause it  may  be  cherishing  the  resources  and  relieving 
the  wants  of  the  enemy.  The  remission  of  funds  in 
money  or  bills,  to  subjects  of  the  enemy,  is  unlawful. 
The  inhibition  reaches  to  every  communication,  direct 
or  circuitous.  AH  endeavours  at  trade  with  the  enemy, 
by  the  intervention  of  third  persons,  or  by  partnerships, 
have  equally  tailed,  and  no  artiGce  has  succeeded  to 
legalize  the  trade,  without  the  express  permission  of  the 
government.*  Every  relaxation  of  the  rule  tends  to 
corrupt  the  allegiance  ot  the  subject,  and  prevents 
•tbe  war  from  fulfilling  its  end.    The  only  excep-    '68 

>  Willifoa  V.  Paitewm,  «i.  Mp.    Tbi  indiaa  Chiet,3  Bai.  Btf. 33.    Tha 
JtngB  Piewi,  4  Bcb.  JUp.  49.    Tbe  Fnnklia,  «  Bnh.  Bep.  137. 


igitized  by  Google 


^  OF  THE  LAW  OP  NATIONa  [Put  I. 

lion  to  this  strict  asd  rigorous  rule  of  international 
jurisprudence,  is  the  case  of  ransom  bills,  and  they  are 
contracts  of  necessity,  founded  on  a  state  of  war,  and 
engendered  by  its  violence.*  It  is  also  a  further  conse- 
quence of  the  inability  of  the  subjects  of  the  two  states, 
to  commune  or  carry  on  any  correspondence  or  business 
together,  that  all  commercial  partnerships  existing  be- 
tween the  subjects  of  the  two  parties,  prior  to  the  war, 
are  dissolved  by  the  mere  force  and  act  of  the  war  itself ; 
though  other  contracts  existing  prior  to  the  war,  are  not 
extinguished,  but  the  remedy  is  only  suspended,  and  this 
from  the  inability  of  an  alien  enemy  to  sue,  or  to  sustain, 
in  the  language  of  the  civilians,  apenonattandi  injttdicio. 
The  whole  of  this  doctrine,  respecting  the  illegality  of 
any  commercial  intercourse  between  the  inhabitants  of 
two  nations  at  war,  was  extensively  reviewed,  and  the 
principal  authorities,  ancient  and  modern,  foreign  and 
domestic,  were  accurately  examioed,  and  the  positions 
which  have  been  laid  down  established,  in  the  case  of 
Grmtold  v.  Waddington,^  decided  in  the  Supreme  Court 
of  New-York,  and  afterwards  affirmed  on  error. 

.This  strict  rule  has  been  carried  so  far  in  the  Britidi 
admiralty,  as  to  prohibit  a  renaittance  of  supplies  even  to 
a  British  colony  during  its  temporary  subjection  to  the 
enemy,  and  when  the  colony  was  under  the  necessity  of 
supplies,  and  was  only  very  partially  and  imperfectly 
supplied  by  the  enemy."     The  same  interdiction  of  trade 

■  There  i>  another  eiception  to  ihe  generi]  rule,  in  the  csbs  of  ■  war 
contnci  arising  out  of  a  public  necewil^,  creaiad  hj  the  war  iiaelf.  Thia  ii 
the  ca>e  of  a  bill  of  exchange  drawu  upon  Englind  br  a  Britiah  prigooer  ia 
France,  for  bi>  own  aubaiaience,  and  endorsed  to  an  alien  enemr,  and  which 
the  laiiar,  an  the  return  of  peace,  wae  allowed  to  enforce.  An toine  t.  More- 
head,  «  Tamt.  a37. 

k  15  Johnt.  Erp.  ST  16  Alau.  fi«p.  43B.  S.  C.  Bcholefield  *.  Eicbelber. 
ger,  7  Peters  U.  S.  Rep.  586.  S.  P. 

°  Caie  of  the  Bella  Ouidin,  in  17B5,  oiled  in  the  eaie  of  the  Hoop, 
1  Btb.  Stp.  174. 
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applies  to  ships  of  truce,  or  cartel  ships,  which  are  a 
species  of  navigation  intended  for  the  recovery  of  the 
liberty  of  prisoners  of  war.  Such  a  special  and  limited 
intercoarse  is  dictated  by  policy  and  humanity,  and  it  is 
indlspensahle  that  it  be  conducted  with  the  most  exact 
and  exclusive  attention  to  the  original  purpose,  as  be- 
ing the  only  condition  upon  which  the  intercourse 
*can  be  tolerated.  All  trade,  therefore,  by  means  *69 
of  such  vessels,  is  unlawful,  without  the  express 
consent  of  both  the  governments  concerned.*  It  is 
equally  illegal  for  an  ally  of  one  of  the  belligerants,  and 
who  carries  on  the  war  conjointly,  to  have  any  commerce 
with  the  enemy.  A  single  beDigerant  may  grant  licenses 
to  trade  with  the  enemy,  and  dilute  and  weaken  his  own 
rights  at  pleasure,  but  it  is  otherwise  when  allied  nations 
are  pursuing  a  common  cause.  The  community  of  in- 
terests, and  object,  and  action,  creates  a  mutual  duty  not 
to  prejudice  that  joint  interest ;  and  it  is  a  declared  prin- 
GJpte  of  the  law  of  nations,  founded  on  very  clear  and 
just  groands,  that  one  of  the  belligerants  may  seize,  and 
inflict  the  penalty  of  forfeiture,  on  the  property  of  a 
subject  of  a  co-ally,  engaged  in  a  trade  with  the  com- 
mon enemy,  and  thereby  affording  him  aid  and  comfort, 
whilst  the  other  ally  was  carrying  on  a  severe  and  vigor- 
ous war&re.  It  would  be  contrary  to  the  imphed  con- 
tract in  every  such  warlike  confederacy,  that  neither  of 
the  belligerants,  without  the  other's  consent,  shall  do 
any  thing  to  defeat  the  common  object.** 

In  the  investigation  of  the  rules  of  the  modem  law  of 
nations,  particularly  with  regard  to  the  extensive  field  of 
maritime  capture,  reference  is  generally  and  freely  made 
to  the  decisions  of  the  English  courts.  They  are  in  the 
habit  of  taking  accurate  and  comprehensive  views  of  gen©- 

■  Tba  TeniH,  4  Sah.  Bnp.  355.    The  Carolina,  6  Rot.  Bep.  336. 
k  The  Niftde,  4  Bab.  Btf.  251.    1^  NeptaDtw,  6  Sai.  Stf.  40S. 
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ral  jurispnideDcei  and  they  have  beeo  deservedly  followed 
by  the  courts  of  the  United  States  on  all  the  leading 
points  of  national  law.  We  have  a  series  of  judicial  de- 
cisions, in  England  and  in  this  country,  in  which  the 
usages  and  the  duties  of  nations  are  explained  and  de- 
clared with  that  depth  of  research,  and  that  liberal  and 
enlarged  inquiry,  which  strengthen  and  embelliBb  the 
conclusions  of  reason.  They  contain  more  intrinsic 
*70  argument,  more  full  and  precise  det^ls,  'more  ac- 
curate illustrations,  and  are  of  more  authority,  than 
the  loose  rftcia  of  elementary  writers.  When  those  courts 
in  this  country,  which  axe  charged  with  the  admioistra- 
tioD  of  international  law,  have  diSered  from  the  English 
adjudications,  we  must  take  the  law  from  domestic 
sources ;  but  such  an  alternative  is  rarely  to  be  met  with  j 
and  there  is  scarcely  a  decision  in  the  English  prize  courts 
at  Westminster,  on  any  general  question  of  public  right, 
that  has  not  received  the  express  approbation  and  sanc- 
tion of  our  national  courts.  We  have  attained  the  rank 
of  a  great  conuoercial  nation,  and  war,  on  our  part,  is 
carried  on  upon  the  same  principles  of  maritime  policy, 
which  have  directed  the  forces,  and  animated  the  coun- 
cils, of  the  naval  powers  of  Europe.  When  the  United 
States  formed  a  component  part  of  the  British  empire,  - 
our  prize  law  and  theirs  was  the  same ;  and  after  the  re- 
volution it  continued  to  be  the  same,  as  far  as  it  was 
adapted  to  our  circtunstances,  and  was  not  varied  by  the 
power  which  waB  capable  of  changing  it.  The  great 
value  of  a  series  of  judicial  decisions,  in  prize  cases,  and 
on  other  questions  depending  on  the  law  of  nations,  is, 
that  they  render  certain  and  stable  the  loose  general 
principles  of  that  law,  and  show  their  applicatioti,  and 
how  they  are  understood  in  the  country  where  the  tribu- 
nals are  sitting.  They  are,  therefore,  deservedly  received 
with  very  great  respect,  and  are  presumptive,  though  not 
conclusive,  evidence  of  the  law  in  the  given  caae.    This 
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WM  ihe  iMigaafs  1^  the  SuproaM  Ccrait  of  tke  XJoitod 
Statae,  ao  late  w  1816  ;■  and  the  decisioasof  tbe  English 
bif^  coun  of  admiralty,  specially  sioee  the  year  1796, 
liave  been  censuilied  aad  uoifimstly  leepeebed  %  thtt 
court,  as  enlightened  commentaries  on  the  law  of  nationa, 
and  a£R)rdiDg  a  ifist  variety  of  instructive  precedents  for 
the  applications  of  the  principles  of  that  law.  They  have 
also  thisto  recommend  them;  that  they  are  pre-eminently 
distinguished  for  sagacity,  wisdom  and  learning, 
as  *well  as  for  the  chaste  and  claaaical  beauties  of  *71 
theii  composition.  , 

Many  of  the  most  important  principles  of  puhUc  law 
have  been  brought  into  use,  and  received  a  practical 
apphcation,  and  been  reduced  to  legal  precision,  since 
the  age  of  Grotius  and  Puffendorf ;  and  we  must  resort 
to  the  judicial  decisions  of  the  prize  tribunals,  in  Europe 
and  in  this  country,  for  information  and  authority  on  a 
great  many  points,  on  which  all  the  leading  text  books 
have  preserved  a  total  silence.  The  complexity  of 
modem  commerce  has  swelled,  beyond  all  bounds,  the 
number  and  intricacy  of  questions  upon  national  law,  and 
particularly  upon  the  very  comprehensive  head  of  mari- 
time capture.  The  illegality  ^id  penal  consequences  of 
■  trade  with  the  enemy ;  the  illegality  of  carrying  enemy's 
despatches,  or  of  engaging  in  the  coasting,  fishing,  or 
other  privileged  trade  of  the  enemy ;  the  Ulegality  of 
transfer  of  properly  in  tramitu,  between  the  neutral  and 
belligerant;  the  rules  which  impress  upon  neutral 
property  a  hostile  character,  arising  either  from  the 
domicil  of  the  neutral  owner,  or  his  territorial  posses- 
sions, or  his  connectioQ  with  a  house  in  trade  in  the  en^ 
my's  country,  are  all  of  them  doctrines  in  the  modem 
international  law,  which  are  either  not  to  be  found  at 


•  9  Crandt,  IX. 
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all,  or  certainly  not  with  any  fbloess  of  discussion  and 
power  of  aj^ment,  any  where,  but  in  the  jadicial  invefi- 
tigatioDs  to  which  I  have  referred,  and  which  have 
given  the  highest  authority  and  splendour  to  this  branch 
of  learning. 
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LECTURE    IV. 

-OF  THB    TARIODS   KINDS   OP    FROPBBTT   I.IABLB    TO 
CAPTURE. 

It  becomes  important,  in  a  maritime  war,  to  tleter- 
mine  with  precision  what  relations  and  circumstances 
will  impress  a  hostile  character  upon  persons  and  pro- 
perty; and  the  modem  international  law  of  the  com- 
mercial world  is  replete  with  refined  and  complicated 
distinctions  on  this  subject.  It  is  settled,  that  there  may  ^"v^i 
be  a  hostile  character  merely  as  to  commercial  purposes,  "J  bMiii*. 
and  hostility  may  attach  only  to  the  person  as  a  tempo- 
rary enemy,  or  it  may  attach  only  to  property  of  a  par- 
ticular description.  This  hostile  character,  in  a  commer- 
cial view,  or  one  limited  to  certain  intents  and  purposes 
only,  will  attach  in  consequence  of  having  possessions 
in  the  territory  of  the  enemy,  or  by  maintaining  a  com- 
mercial establishment  there,  or  by  a  personal  residence, 
or  by  particular  modes  of  traffic,  as  by  sailing  under  the 
enemy's  flag  or  passport.  This  hostile  relation,  growing 
oat  of  particular  circumstances,  assumes  as  valid  the 
distinction  which  has  been  taken  between  a  permanent 
and  a  temporary  alien  enemy.  A  man  is  said  to  be  per- 
manently an  alien  enemy,  when  he  owes  a  permanent 
aUegiance  to  the  adverse  belligerant,  and  his  hostility  is 
commensurate  in  point  of  time  with  his  country's 
^Qarrel.  But  he  who  does  not  owe  a  permanent  alle- 
giance to  the  enemy,  is  an  enemy  only  during  the  exist- 
ence and  continuance  of  certain  circumstances.    A  neu- 
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tral,  for  instance,  said  Ch.  J.  Eyre,'  can  be  an  alien 
enemy,  only  with  respect  to  hia  acts  done  under  a  local 
or  temporary  allegiance  to  a  power  at  war,  and  when 
his  temporary  allegiance  determines,  his  hostile  charac- 
ter determines  also. 

It  was  considered  by  Sir  William  Scott,  in  the  case  of 
the  PktBnix,^  and  again  in  the  case  of  the  Vrow  Anna 
Catkarina,"  to  be  a  fixed  principle  of  maritime  law,  that 
the  possession  of  the  soil  impressed  upon  the  owner  the 
character  of  the  country,  so  far  as  the  produce  of  the 
soil  was  concerned,  wherever  the  local  residence  of  the 
owner  might  be.  The  produce  of  a  hostile  soil  bears  a 
hostile  character  for  the  purpose  of  capture,  and  is  the 
subject  of  le^timate  prize  when  taken  in  a  course  of 
transportation  to  any  other  country.  The  enemy's  lands 
are  supposed  to  be  a  great  source  of  his  wealth,  and, 
perhaps,  the  most  solid  foundation  of  his  power ;  and 
whoever  owns  or  possesses  land  in  the  enemy's  country, 
though  he  may  in  fact  reside  elsewhere,  and  be  in  every 
other  respect  a  neutral  or  friend,  must  be  taken  to  have 
incorporated  himself  with  the  nation,  so  far  as  he  is  a 
holder  of  the  soil ;  and  the  produce  of  that  soil  is  held  to 
be  enemy's  property,  independent  of  the  personal  resi- 
dence or  occupation  of  the  owner.  The  reasonableness 
of  this  principle  will  be  acceded  to  by  all  maritime 
nations  ;  and  it  was  particularly  recognised  as  a  valid 
doctrine  by  the  Supreme  Court  of  the  United  States,  in 
Bmtzon  v.  Boyle.' 
tn  If  a  person  hiis  a  settlement  in  a  hostile  country  by 
the  maintenance  of  a  commercial  establishment  there,  he 
will  be  considered  a  hostile  character,  and  a  subject  of 
the  enemy's  country,  in  regard  to  his  commercial  trans- 
actions connected  with  that  establishment.    The  position 


>  SparGnburg  v.  Bannttyne,  I  jBm.  ^  PuU.  163. 
i5Bob.Bep.2l.  '&Sob.Stf.m.  t9CnKick,19L 
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is  a  clear  one,  that  if  a  person  goes  into  a  Ibreign  country, 
and  engages  in  trade  there,  he  is,  b;  the  law  of  nations, 
to  be  considered  a  merchant  of  that  country,  and 
a  subject,  for  all  civil  purposes,  •whether  that  coun-  *76 
try  be  hoatile  or  neutral ;  and  he  cannot  be  per- 
mitted to  retain  the  privileges  of  a  neutral  character, 
during  his  residence  and  occupation  in  an  enemy's 
country.'  This  general  rule  has  been  applied  by  the 
English  courts  to  the  case  of  Englishmen  residing  in  a 
neutral  country,  find  they  are  admitted,  in  respect  to 
their  bona  jide  trade,  to  the  privileges  of  the  neutral 
character.''  In  the  case  of  the  Z>aaoia,*  the  rule  was  laid 
down  by  the  English  House  of  Lords,  in  1802,  in  unre- 
stricted terms;  and  a  British  born  subject,  resident  in 
Portugal,  was  allowed  the  benefit  of  the  Portuguese 
character,  so  far  as  to  render  his  trade  with  Holland,  then 
at  war  with  England,  not  impeachable  as  an  illegal  trade. 
The  same  rule  weis  afterwards  applied^  to  a  natural  bom 
British  subject  domiciled  in  the  United  States,  and  it 
was  held,  that  he  might  lawfully  trade  to  a  country  at 
War  with  England,  but  at  peace  with  the  United  States. 
This  same  principle,  that  for  all  commercial  purposes, 
the  domicil  of  the  party,  without  reference  to  the  place 
of  birth,  becomes  the  test  of  national  character,  has  been 
repeatedly  and  explicitly  admitted  in  the  courts  of  the 
United  States.  If  he  resides  in  a  beUigerant  country,  his 
property  is  liable  to  capture  as  enemy's  property,  and  if 
he  resides  in  aneutralcountry,he  enjoys  all  the  privileges, 


■  WiboQ  T.  HuTTBt,  8  Term.  Btp.  31.  ItfConnell  v.  Heciot,  3  BtM.  4 
FmlL  113.  The  Indian  Chief,  3  Bob.  Etp.  13.  Ths  Anna  Calharina,  4  fiai. 
Stp.  107.  The  F^uidaa^  5  S»b.  Sep.  377.  Lord  Slowell,  I  Hogg.  Aim. 
Sep.  lOS,  lOi. 

kH-Conaell  t.  Hvcloi,  3  Boe.  ^  Full.  11%.  Th«  Emtnael,  I  JM. 
&p.3«9. 

*  CiMd  in  4  Stb.  lUp.  SS5,  ddib. 

*  Ml  T.  Raid,  1  Jtbtib  j-  Setw.  136. 
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and  is  subjected  to  all  the  inconveniences,  of  the  neutral 
trade.  He  takes  the  advantages  and  disadvan- 
•76  tages,  whatever  they  "may  be,  of  the  country  or 
his  residence.*  This  doctrine  is  founded  on  the 
principles  of  national  law,  and  accords  with  the  refisoa 
and  practice  of  all  civilized  nations.  Migrant  Jvra 
amituu  a€  Primlegia  et  immunitatti  domicilii  priori*.^  A 
person  is  not,  however,  permitted  to  acquire  a  neutral 
domicil,  that  will  protect  such  a  trade  in  opposition  to 
the  belligerant  claims  of  his  native  country,  if  he  emi- 
grate from  that  country  fiagrante  hdio.^  Vattel^  denies 
explicitly  the  right  of  emigration  in  a  war  in  which  bis 
country  is  involved.  It  would  be  a  criminal  act.*  This 
doctrine  is  considered  as  settled  in  the  United  States.' 
The  only  limitation  upon  the  principle  of  determining 
the  character  from  residence,  is,  that  the  party  must  not 
be  found  in  hostility  to  his  native  country.  He  must 
do  nothing  inconsistent  with  his  native  allegiance  ;  and 
this  qualification  is  annexed  to  the  rule  by  Sir  William 
Scott,  in  the  case  of  "TAc  Emanuel,  and  the  same  qualifi' 
cation  exists  in  the  French  law,  as  well  since  as  before 
their  revolution.*  It  has  been  questioned,  whether  the 
rule  does  not  go  too  far,  even  with  this  restriction ;  but 
it  appears  to  be  too  well  and  solidly  settled  to  be  now. 
shaken. 


*  Case  of  rhe  Sloop  Cbeiler,  9  DaSUt,  41 .  Hnmr  t.  Schooner  BeUay, 
9  Orantlt,  64.  Mitcy  *.  Shaduck,  3  Orandt,  48&  LtvlngslOD  v.  MarylaiiA 
Inaurance  Co.  7  Craiak,  506.  The  Veoui,  S  Ornek,  S53.  The  Francea, 
B  Cranch,  363. 

t  Vmtl,  Cmnm.  ad  Fand.  lome  i.  347. 
<  The  Do*  Heripana«,3  Wheatnt,  76. 
B.  1.  c  .  19.  see.  230—233. 

•  See  alao,  lo  Ihe  same  effect,  Grotiua,  lib.  9.  c  S.  aec.  3.  Fuflendorf  pat 
Barbcfrae,  b.  8.  c  11.  aec  3. 

■fDutT  en  Innranct,  vol.  L  531. 

tlRoh.Rtp.3il3.  aid<iraf«l«m,No.l7.31.  Patldit'tTrmtidtDrtitt 
de  Prepriiti,  No.  94. 
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It  has  been  a  questioQ  admittiDg  of  much  discussion  d 
and  difficulty,  erialng  from  the  complicated  character  of 
commercial  speculations,  what  state  of  facts  constitutes 
a  residence  so  as  to  change  or  fix  the  commercial  char 
racter  of  the  party.  The  animut  manendi  appears  to 
have  been  the  point  to  be  settled.  The  presumption, 
arising  firom  actual  residence  in  any  place,  is,  that  the 
party  is  there  animo  manendi,  and  it  lies  upon  him  to 
remove  the  presumption,  if  it  should  be  requisite  for  his 
safety .>  If  the  intention  to  establish  a  permanent 
residence  be  ascertained,  the  recency  'of  the  esta-  "77 
blishment,  though  it  may  have  been  for  a  day  only, 
is  immaterial.  If  there  be  no  such  intention)  and  the 
residence  be  involuntary  or  constrained,  then  a  residence, 
however  long,  does  not  change  the  original  character  of 
the  party,  or  give  him  a  new  and  hostile  one.'*  But  the 
circumstances  requisite  to  establish  the  domicil  are  fiexi- 
ble,  and  easily  accommodated  to  the  real  truth  and  equity 
of  the  case.  Thus  it  requires  fewer  circumstances  to 
constitute  domicil  in  the  case  of  a  'native  subject,  who 
rettuns  to  reassume  his  original  character,  than  it  does 
to  impress  the  national  character  on  a  straager.^  The 
quo  animo  is,  in  each  case,  the  real  subject  of  inquiry ; 
and  when  the  residence  exists  fieely,  without  force  or 
restraint,  it  is  usually  held  to  be  complete,  whether  it  be 
an  actual,  or  only  an  implied  residence. 

When  the  residence  is  once  fixed,  and  has  communi- 
cated a  national  character  to  the  party,  it  is  not  divested 
by  a  periodical  absence,  or  even  by  occasional  visits  to 
his  native  country.''  Nor  is  it  invariably  necessary  that 
the  residence  be  personal,  in  order  to  impress  a  person 


•  The  Benum,  I  Bai.  Stp.  36, 

>  The  Drsna,  6  Eab.  Sep.  60.    The  Oceu,  5  Bab,  Sep.  90. 

•  Ia  Vir^e,  5  Seb.  Stp.  99. 

4]  Acta,,  US.    9  Crenci,  4U.    HanhiU,  Ch.  J.,  The  FiiendKhtA. 

3  mMf«N,i4. 
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witfa  a  tiadooal  charaeter.  The  general  rule  undoubtedly 
is,  that  a  neutral  merchant  may  trade  in  the  ordinsiT' 
manner,  to  the  country  of  a  belligerant,  by  means  of  a 
statioaed  agent  there,  and  yet  not  contract  the  chuvctef 
of  a  domiciled  person.  But  if  tbe  principal  be  trading) 
not  on  the  ordinary  footing  of  a  foreign  merchant,  butftS 
a  privileged  trader  of  the  enemy,  such  a  privileged  trade 
puts  him  on  the  satne  ground  with  their  own  subjects, 
and  he  would  be  considered  as  sufficiently  invested  with 
the  national  character  by  the  residence  of  his  agent. 

Sir  William  Scott,  in  the  case  of  the  Anna  Catka- 
•78    n«ffl,*  applied  this  distinction  to  the  case  of  •& 

neutral,  invested  with  the  privileges  of  a  Spanish 
merchant,  and  the  full  benefit  of  the  Spanish  character ; 
and  this  case  has  been  followed  to  its  fullest  extent  in 
this  country.''  It  af&nJs  a  sample  of  that  piercing  and 
unwearied  investigation  which  the  courts  of  admiralty 
have  displayed,  in  unravelling  the  intricate  process,  by 
which  an  enemy's  trade  was  attempted  to  be  protected 
from  hostile  seizure,  and  in  tbe  application  of  sound 
principles  of  national  law  to  new  and  complex  cases. 
On  the  same  ground  it  has  been  decided,"  that  an  Ame- 
rican consul-general  in  Scotland,  committing  his  whole 
duty  to  vice-consuls,  was  deemed  to  have  lost  his  neu- 
tral character  fay  engaging  in  trade  in  France ;  and  it  is 
well  settled,  that  if  a  foreign  consul  carries  on  trade  as 
a  merchant,  in  an  enemy's  country,  his  consular  resi- 
dence and  character  will  not  protect  that  trade  from 
interruption  by  seizure  and  condemnation  as  enemy's 
property." 


>  4  J!«&  £>p.  107. 

k  TtiB  Indiano,  9  GdUiten,  368.  In  tha  MM,  Mjri  Mt.  Duer,  U  his  wotk 
00  Iniunnce,  vol.  1.  S3T,  Ihe  languRge  of  Mr.  Jaatice  Storj  raflecu  ihe 
apirit  (nd  emulitei  the  itjle  ot  the  illustrious  jaig«,  whoM  doctrinas  h* 
adopu  and  defends. 

•  Tlie  Dree  Gebroadaia,  4  Btb.  Jtrf.  332. 

*  r«(t(I,b.4.c.8.Me.ll4.    The  Indian  Chief,  3  £el.Ap.n.    AlbiMht 
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A  national  character,  acquired  by  residence^  may  be 
thrown  ofi'at  pleasure,  by  a  return  to  the  native  country. 
It  is  an  adventitious  character,  and  ceasee  by  noo* 
residence,  or  when  the  par^  puts  himself  in  motion  bona 
JiSe,  to  quit  the  country  tine  animo  mertendi  ;  and  such 
an  intention  is  essential,  in  order  to  enable  the  party  to 
reassume  his  native  character.*  In  the  case  of  the 
Fni«j,''thedecisions  of  the  English  courts  on  the  subject 
of  national  character  acquired  by  residence,  and  on  the 
consequences  of  such  acquired  character,  were  recog- 
nised as  being  founded  on  sound  principles  of  pnblic  law. 
Itwas  declared,  ibat  the  law  of  nations  distinguishes 
between  a  temporary  residence  in  a  foreign 
*couiitry  for  a  special  purpose,  and  a  residence,  '79 
accompanied  with  atl  intention  to  make  it  the 
party's  domicil,  or  permanent  place  of  abode  ;  and  that 
the  doctrine  of  the  prize  courts,  and  the  common  law 
courts  of  England,  was  the  same  on  this  subject  with 
that  of  the  public  jurists.  As  a  consequence  of  the 
doctrine  of  domicil,  the  court  decided,  that  if  a  citizen 
of  the  United  States  should  establish  his  commercial 
domicil  in  a  foreign  country,  and  hosiiliiies  should  after- 
wards break  out  between  that  country  and  the  United 
States,  his  property,  shipped  before  knowledge  of  the 

«.  Soi^ui,  3  Ve*.  f  Bta.  SS3.    Arnold  and  HanUe;  t.  U.  I.  Camptnj,  1 
fykm.  On.  363. 

•  Tb«  ladisn  Chief,  3  Rub.  Btp.  13.  The  Frlendschaft,  3  WKeaton,  14 
k  8  Crauch,  S53.  The  VenuB.  In  this  cue,  Cb.  J.  Manhalt  diaaenled 
iwb  du  deciilan  of  tin  caurT,  nnd  coDteodsd  <ii».\  ■  cammerciBl  domicil, 
«kallf  aeqniMd  in  liitie  orpMce,  eaiwd  aidis  commennmanlof  tiMillide*, 
friueh  lupeneded  the  motiTU  ihat  alone  induced  the  Coieicn  reaidsnee ;  thai 
dM  preiDiopnon  of  an  intcnuon  to  retnm  (o  the  naiive  country  al  ihe  fin! 
dppBtttinity,  *■>  to  be  antertiined ;  and  thitihia  preaumpbon  ought  toabield 
Ae  pra^nr  itatD  CandemiiMlDil  until  delay  or  oirontnaiantiea  aboald  deetroj' 
thai  preaumption.  Mr.  Dner,  in  hii  Treaiut  on  Iruiaanee,  vol.  i.  595 — 506, 
«aiitidera  thia  opinion  of  the  Ch.  J.  as  exceedingly  able,  and  he  OTidenlir 
concnta  in  that  opinion.     Then  la  do  danbi  of  its  auperior  aolidity  and 
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war,  and  while  thai  domicil  continued,  would  be  liable 
to  capture,  on  the  ground  that  his  permanent  residence 
bad  stamped  him  with  the  national  character  of  that 
country.  The  hostile  character  was  deemed  to  attach 
to  the  American  citizen,  only  in  respect  to  bis  property 
connected  with  bis  residence  in  the  enemy's  country  ; 
and  the  converse  of  the  proposition  was  also  true,  that 
the  subject  of  a  belligerant  state,  domiciled  in  a  neutral 
country,  was  to  be  considered  a  neutral  by  both  the 
belligerants,  in  reference  to  his  trade.  The  doctrine  of 
enemy's  property,  arising  from  a  domicil  in  an  enemy's 
country,  is  enforced  strictly;  and  equitable  qualifica- 
tions of  the  rule  are  generally  disallowed,  for  the  sake 
of  preventing  frauds  on  belligerant  rights,  and  to  give 
the  rule  more  precision  and  certainty. 

In  the  law  of  nations,  as  to  Europe,  the  rule  is,  that 
men  take  their  national  character  from  the  general 
character  of  the  country  in  which  they  reside ;  and  this 
rule  applies  equally  to  America.  But  in  Asia  and  Africa 
an  immiscible  character  is  kept  up,  and  Europeans,  tra- 
ding under  the  protection  of  a  factory,  take  their  national 
character  from  the  establishment  under  which  they  live 
and  trade.  This  rule  applies  to  those  parts  of  the  world 
from  obvious  reasons  of  policy,  because  foreigners  are 
not  admitted  there,  as  in  Europe,  "  and  the  western  part 
of  the  world,"  into  the  general  body  and  mass  of  the 
society  of  the  nation,  but  they  continue  strangers 
*80  and  sojourners,  not  acquiring  any  national  'charac- 
ter, under  the  general  sovereignty  of  the  country.' 
M  National  character  may  be  acquired  in  consideratiOD 
of  the  traffic  in  which  the  party  is  concerned.  If  a  per- 
son connects  himself  with  a  house  of  trade  in  theenemy's 
country,  in  time  of  war,  or  continues,  during  a  war,  a 


>  The  Indi«a  Chief,  3Bob.Stp.3a. 
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conDectioD  formed  in  a  time  of  peace,  he  caanot  protect 
himself  by  having  his  domicil  in  a  neutral  couDtry,  He 
is  considered  as  impressed  with  a  hostile  character,  in 
reference  to  so  much  of  bis  commerce  as  may  be  con- 
nected -with,  that  establishment.  The  rule  Is  the  same, 
whether  he  maintains  that  establishment  as  a  partner  or 
aa  a  sole  trader."  The  Supreme  Court  of  the  United 
States,  referring  to  the  English  prize  cases  on  this  sub- 
ject, observed,  that  they  considered  the  rule  to  he  in- 
flexibly settled,  and  that  they  were  not  at  liberty  to  de- 
part from  it,  whatever  doubt  might  have  been  enter- 
tained, if  the  case  was  entirely  new. 

But  though  a  helligerant  has  a  right  to  consider  as 
enemies  all  persons  who  reside  in  a  hostile  country,  or 
maintain  commercial  establishments  there,  whether  they 
be  by  birth  neutrals,  or  allies,  or  fellow  subjects,  yet  the 
rule  is  accompanied  with  this  equitable  qualiGcation ;. 
that  they  are  enemies  tub  modo  only,  or  in  reference  to 
BO  much  of  their  property  &a  is  connected  with  that  resi- 
dence or  establishment.  This  nice  and  subtle  distinction 
allows  a  merchant  to  act  in  two  characters,  so  as  to  pro- 
tect his  property  connected  with  his  house  in  a  neutral 
country,  and  to  subject  to  seizure  and  forfeiture  his 
effects  belonging  to  the  establishment  in  the  belligerant 
country.  So  there  may  be  a  partnership  between  two 
persons,  the  one  residing  in  a  neutral,  and  the  other 
in  a  belligerant  country,  and  the  trade  of  one  *of  *8I 
them,  with  the  enemy,  will  be  held  lawful,  and 
that  of  the  other  unlawful,  and  consequently  the  share 
of  one  partner  in  the  joint  traffic  will  be  condemned, 
while  that  of  the  other  will  be  restored.  This  distinction 
has  been  frequently  sustained,  notwithstanding  the  diffi- 


*  Tba  TlgilBnlia,  1  Sob.  Sep.  1.  The  Pontand,  3  Sab.  Rtf.  41.  Tha 
InditDo,  S  G^ixm,  36a  The  Anionia  Johiiiai,  I  Wktaton,  159.  The 
FiieiuUchaft,  4  Wkiaita,  105. 
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cullies  that  may  attend  the  diBcriminatioQ  between  tfad 
ifmocent  and  the  noxious  trade,  and  the  rule  haa  been 
'  introduced  into  the  maritime  law  of  this  country.* 
M  The  next  mode  in  which  a  hostile  character  may  ba 
impressed,accordingto  the  doctrine oftheEnglishcourtfl, 
is  by  dealing  in  those  branches  of  commerce  which  were 
confined,  in  time  of  peace,  to  the  subjects  of  the  enemy. 
There  can  be  no  doubt,  that  a  special  license,  granted  by 
a  belltgerant  to  a  neutral  vessel,  to  trade  to  her  colonyt 
with  ail  the  privileges  of  a  native  vessel,  in  those  branches 
of  commerce  which  were  before  confined  to  native  sub- 
jects, would  warrant  the  presumption  that  such  vessel 
was  adopted  and  naturalized,  or  that  such  permissioa 
was  granted  in  fraud  of  the  betligerant  right  of  capture, 
and  the  property  so  covered  may  reasonably  be  regarded 
fts  enemy's  property.  This  was  the  doctrine  in  the  case 
of  Berem  v.  Rucker,  as  early  as  1760.''  But  the  English 
rule  goes  further,  and  it  annexes  a  hostile  character,  and 
the  penal  consequences  of  confiscation,  to  the  ship  and 
cargo  of  a  neutral  engaged  in  the  colonial  or  coasting 
trade  of  the  enemy,  not  open  to  foreigners  in  time  of 
peace,  but  confined  to  native  subjects  by  the  fundamen- 
tal regulations  of  the  state.  This  prohibition  stands 
upon  two  grounds :  1st.  That  if  the  coastiog  or  colonial 
trade,  reserved  by  the  permanent  policy  of  a  nation  to 
its  own  subjects  and  vessels,  be  opened  to  neutrals  du- 
ring war,  the  act  proceeds  from  the  pressureof  the  nav&l 
force  of  the  enemy,  and  to  obtain  relief  tVom  that  pres- 
sure. The  neutral,  who  interposes  to  relieve  the 
*BS    belligerant,  under  such  circumstances,  'rescues 

^  The  Portlmd,  3  Bob.  Stp.  41.  Tfae  H«rm*n,  4  Buh.  Sep.  938.  Tbe 
Joage  CluuDK,  9  Sab.  Stp.  397.  Tbe  8«a  Jote  Indiuia,  9  GuU.  S«p. 
968. 

t  t  TPIh.  Slocti'  Sip.5ia.  See  alio  the  ease  of  the  FrinccM,  9  Sob.  S3. 
Tbe  Anna  Calbirioi,  4  Bab.  107.  The  lUiidsborg, /i.  131.  TheVrow 
Anna  Calbarina,  5  Stb.  15. 
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bim  from  the  condition  to  w^ich  the  arms  of  his 
snetny  hsd  reduced  hioii  restores  to  him  those  resources 
which  had  been  wrested  from  him  by  the  arms  of  his 
adversary,  and  deprives  that  adversary  of  the  advaa- 
tages  which  successful  war  had  given  him.  This  the 
opposing  belligerant  pr<MiouDces  a  departure  from  neu- 
tr^ty,  and  an  interference  in  the  war,  to  his  prejudice. 
3d.  If  the  trade  be  not  opened  by  law,  the  neutral  ein- 
ployed  in  a  trade  reserved  by  the  enemy  to  his  own  ves- 
sels, identifies  himself  with  that  enemy,  and  assumes 
his  character.  These  principles  first  became  a  subject 
of  interesting  discussion  in  the  war  of  1766,  and  they  are 
generally  known  in  England,  and  in  this  country,  by 
the  appellation  of  the  rule  of  176d ;  but  tbe  rule  is  said 
to  have  been  asserted  before  that  period. 

In  the  letter  of  Pufiendorfto  Groningius,  pubfisbed  in  an 
1701,'  he  says  that  the  English  and  the  Dutch  were  will- 
ing to  leave  to  neutrals  the  commerce  they  were  accus- 
tomed to  carry  on  in  time  of  peace,  but  were  not  willing 
to  allow  them  to  avail  themselves  of  the  war  to  augment 
it,  to  the  prejudice  of  the  English  and  the  Dutch.  Tbe 
French  ordinances  of  1704  and  1744,"  have  been  consi- 
dered as  founded  upon  the  basis  of  the  same  rule,  and 
regulations  are  made  to  enforce  it,  and  to  preserve  to 
neutrals  the  same  trade  which  they  had  been  accus- 
tomed to  enjoy  in  peace,  and  to  prohibit  them  from  en- 
gaging in  the  colonial  trade  of  the  enemy.  There  is 
some  evidence,  also,  that  in  the  reign  of  Charles  II.  neu- 
tral vessels  were  considered,  both  by  England  and  Hol- 
land, to  he  liable  to  capture  and  condemnation,  for  be- 
ing concerned  in  the  coasting  trade  of  the  enemy.  The 
Dutch,  at  that  day,  contended  for  this  neutral  exclusion, 
OQ  the  authority  of  general  reasoning  and  the  practice  of 
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nations  ;  and  the  same  rule  is  said  to  have  been  asserted 
in  the  English  courts,  in  the  war  of  1741,  and  the  exclu- 
sion of  neutral  vessels  from  the  coasting  trade  of 
•83  the  enemy,  was  declared  to  stand  upon  "the  law 
of  nations.'  But  it  was  in  the  war  of  1766  that 
the  rule  awakened  general  and  earnest  attention.  Mr. 
Jenkinson,  in  hie  "Discourse  on  the  conduct  of  Great 
Britain  in  respect  to  neutral  nations,"  written  in  1767, 
considered  it  to  be  unjust  and  illegal  for  neutrals  to  avail 
themselves  of  the  pressure  of  war,  to  engage  in  a  new 
species  of  traffic,  not  permitted  in  peace,  and  which  the 
necessities  of  one  belligcrant  obliged  him  to  grant  to  the 
detriment)  or  perhaps  to  the  destruction  of  the  other." 
On  the  other  hand,  Hubner,  who  published  his  treati8e<^ 
in  17^9,  is  of  opinion  that  neutrals  may  avail  themselves 
of  this  advantage  presented  by  the  war,  though  he  ad- 
mits the  lawfulness  of  the  trade  to  be  a  question  of  some 
uncertainty. 

Thus  seemed  to  stand  the  authority  of  the  rule  of 
1766,^  when  it  was  revived  and  brought  into  operation 
by  England,  in  the  war  of  1793,  and  again  upon  the  re- 
newal of  war  in  1803.  The  rule  was  enforced  by  her, 
under  occasional  relaxations,  during  the  long  course  of 
the  wars  arising  out  of  the  French  revolution  ;  and  it  was 

•  6  Seb.  Btp.  74.  note,  and  3£3,  nats. 

k  In  tlie  British  ineniariHl,  addrened  to  (be  Deputies  of  the  Slates  General 
of  Holland,  December  3Sd,  1758,  the  injuBlice  of  neutnJs  in  assuming  the 
enemy'i  carryiiig  trade  was  urged,  and  il  was  declared  that  iheir  high  taigkti. 
nM*»  had  never  lyffered  eueh  a  trade,  and  that  il  had  been  oppoaed  in  all 

'  Dila  Saint  dee  Batimeni  Neutral.  Mr.  Wheiton,  in  his  Hiitmyof  tie 
Laa  oflfationi  in  Earope  and  Amerita,  New. York,  1845,  pp.  219—228, 
has  given  a  siimn^arj  of  the  two  small  volumes  of  Hubner  on  neutral  rights  ; 
and  he  sap  ihat  llie  daclrinea  of  Hubner  found  but  little  favour  with  the  public 
jorists,  hit  contemporaries.    Il  is  a  work  of  inferior  weight  and  suthatily. 

d  II  altrod  upon  loow  grounds,  in  paint  of  nffieial  anlhoritr,  ai»;ording  to 
lb«  able  etaminaiion  of  the  dacnmentarf  evidence  of  (he  nile,  given  in  a 
note  to  the  finl  volame  of  Mr.  Wieatni'i  Seporti,  App.  ilO(e  3. 
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frequently  -riadicated  by  Sir  William  Scott,  in  the  course 
of  his  judicial  decisions,  with  his  customary  ability  and 
persuasive  manner,  as  a  rule  founded  in  natural  justice, 
and  the  established  jurisprudence  of  nations."  On  the 
other  hand,  the  government  of  the  United  States  con- 
stantly and  earnestly  protested  against  the  legality  of 
the  rule,  to  the  extent  claimed  by  Great  Britain ;  and 
they  insisted,  tn  their  diplomatic  intercourse,  that 
the  'rale  was  an  attempt  to  establish  "a  newprin-  '84 
ciple  of  the  law  of  nations,"  and  one  which  sub- 
verted "many  other  principles  of  great  importance, 
which  have  heretofore  been  held  sacred  among  nations." 
They  insisted,  that  neutrals  were  of  right  entitled  "to 
trade,  with  the  exceptions  of  blockades  and  contrabands, 
to  and  between  all  ports  of  the  enemy,  and  in  all  arti- 
ticles,  although  the  trade  should  not  have  been  opened 
to  them  in  time  of  peace."''  It  was  considered  to  be 
the  right  of  every  independent  power  to  treat,  in  time 
of  peace,  with  every  other  nation,  for  leave  to  trade 
with  its  colonies,  and  to  enter  into  any  trade,  whether 
new  or  old,  that  was  not  of  itself  illegal,  and  a  violation 
of  neutrality.  One  state  had  nothing  to  do  with  the 
circumstances  or  motives  which  induced  another  nation 
to  open  her  ports.  The  trade  must  have  a  direct  refer- 
ence to  the  hostile  efforts  of  the  belligerants,  like  deal- 
ing in  contraband,  in  order  to  render  it  a  breach  of 
neutrality.  The  rule  of  1756,  especially  in  respect  to 
colonial  trade,  has  also  been  attacked  and  defended  by 
writers  in  this  country,  with  ability  and  learning;  and 
though  the  rule  would  seem  to  have  received  the  very 
general  approbation  of  British  lawyers  and  statesmen, 
yet  it  was  not  exempted  from  severe  criticism,  even  in 


■  The  Imminnel,  9  Sab.  Adm.  Sef.  1B6,  and  Bob.  Stp.  punm. 

k  Mr.  Monrot'M  LtUer  to  Lord  Mtdgrai^,  ■/  Sept.  33i,  1805,  ind  Mr. 

^difM'i  LMtr  U  Mam.  Mutrat  mad  Piaekaes,  deled  Mty  17th,  IS06. 
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diatinguished  publicatioDS  in  that  country.  The  priDci- 
pic  of  the  rule  of  17S6  may,  therefore,  very  fairly  be 
ocHtstdered  as  one  unsettled  and  doubtful,  and  open  to 
future  and  vexed  diecuseion.  The  Chief  Justice  of  the 
United  States,  in  the  case  of  the  Coamercon,*^  alluded  to 
the  rule,  but  purposely  avoided  expressing  any  opinion 
on  the  correctness  of  the  principle.  It  is  very  posBible^ 
that  if  the  United  States  should  hereafter  attain  that 
elevation  of  maritime  power  and  influence  which  their 
rapid  growth  and  great  resources  seem  to  indicate, 
*8&  'and  which  shall  prove  sufficient  to  render  it  ex- 
pedient for  her  maritime  enemy  (if  any  such  enemy 
shall  ever  exist)  to  open  all  his  domestic  trade  to  enter- 
prising neutrals,  we  oiight  be  induced  to  feel  more  sen- 
siUy  than  we  have  hitherto  done,  the  weight  of  the 
arguments  of  the  foreign  jurists  in  favour  of  the  policy 
and  equity  of  the  rule.^ 


•  1  Whtaloa,  396. 

t  On  the  subject  of  aeutral  tnde  betwaea  the  colonf  Uld  (he  molbar 
country  of  B  belligeianl  power,  it  was  a  queidon  discuned  in  the  Englirii 
Admiralty,  in  the  cue  of  Tkt  JPoUy,  (IBOO,)  whether  ihe  fact  of  acaiso>  coa- 
■istijig  of  SpnaiBb  coloaitil  piodiice,  imported  Iroin  the  flnvBDna  in  ui  Ame- 
rican ship  to  the  United  Slates,  sod  after  being  landed  and  duliee  paid,  re-ez- 
ported  in  the  ennie  Teasel  lo  Spain,  was  aufficieQC  lo  break  the  conlinaitjr  of 
the  voyage  from  the  enemy's  colony  lo  the  molhei  couDlry,  and  legalize  the 
trade  by  the  mere  tranahipment  in  the  United  Stales.  Sir  Wiltiam  Scott,  in 
thai  case,  thought  (hat  landing  the  goods  and  paying  the  duties  wu  a  ■ulll- 
cient  teat  of  the  hmafiiu  of  the  tinnseciion.  2  Sob.  Adm.  Stf.  361.  But 
aAerwarda,  in  Ihe  cases  of  Ihe  Binx  and  the  Maria,  (5  Ibid.  365.  369,)  it 
waaheM,  that  merely  (en ciUd;  at  the  neutral  port  and  paying  a  nominal  duty 
was  a  mere  evaaion,  and  not  sufficient  to  ezempt  the  voyage  from  the  charge 
ofadirect,  continued  and  unlawful  trade,  between  the  mother  country  and  the 
colony  of  the  enemy.  The  question  is  one  of  intent.  Did  the  antmu  int. 
yortaiidt  terminate  at  the  intermediate  pari,  or  look  to  an  ultehor  port  7  Was 
it,  under  the  circumstances,  a  bona  fidt  imporlation,  ending  at  the  inteime. 
diate  port,  or  a  mere  contrivance  to  cover  the  origiaal  scheme  of  the  voyage 
to  an  ulterior  potti  This  is  the  true  principle  of  the  cases,  sa  declared  by 
Sir  William  Grant,  in  the  ease  of  the  TFiUtgin,aifDi.£.  349,  and  recognised 
in  this  country.    Oputuu  of  the  Attorntyt  Giatral  of  iht  United  Slatet, 
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Sailing  under  the  flag  and  pass  of  as  enemy,  is  another  B>jurif  un- 
mode  by  which  a  hostile  character  may  be  affixed  toa^.'"'*' 
property;  for  if  a  neutral  vessel  enjoys  the  privileges  of 
a  foreign  character,  she  must  expect,  at  the  same  time, 
to  be  subject  to  the  inconvoniences  attaching  to  that 
character.  This  rule  is  necessary  to  prevent  the  fraudu- 
lent mask  of  enemy's  property.  But  a  distinction  is 
made,  ib  the  English  cases,  between  the  ship  and  the 
cargo.  Some  countries  have  gone  so  far  as  to  make  the 
flag  and  pass  of  the  ship  conclusive  on  the  cargo  also ; 
but  the  English  courts  have  never  carried  the  principle 
to  that  extent,  as  to  cargoes  laden  before  the  war.  The 
English  rule  is,  to  hold  the  ship  bound  by  the  character 
imposed  upon  it  by  the  authority  of  the  government  from 
which  all  the  documents  issue.  But  goods  which  have 
DO  such  dependence  upon  tfae  authority  of  the  state,  may 
be  dififerendy  considered  ;  and  if  the  cargo  be  laden  in 
time  of  peace,  though  documented  as  foreign  property 
in  the  same  manner  as  the  ship,  the  sailing  under  a 
foreign  flag  and  pass  has  not  been  held  conclusive  aa  to 
the  cajgo.*    The  doctrine  of  the  federal  courts  in  this 


*oL  i.  359—363.  394— 39G.  Ii  is  underelood  iIulI  the  English  ind  American 
eommiMianen  at  London,  ia  1806,  came  to  au  undsntanding  as  to  the  proper 
and  deSoad  ual  of  a  bottajid*  intporlatiiRi  of  cargo  iato  IIn  common  stack  of 
tjHccmnli7,aadu  to  the  diSareDCs  between  acoatinuoiu  and  an  interniptad 
Toyage.  But  the  Lrealy  so  igreod  on,  was  withheld  b;  President  Jaflenon 
bom  the  Senau  ot  the  United  Staiei,  and  never  ratified.  The  dociriDe  of 
As  Eu^iik  admiralty  ia  just  and  reasonable  on  (he  aasumplioD  of  ihe  British 
rule,  because  we  have  no  light  to  do  covenJj  and  insidieoaly  what  we  have 
Da  right  lo  do  openly  and  directly.  That  rule  is,  thai  a  direct  tnde  bj  nan. 
ml*,  between  the  mother  country  and  the  colonies  of  her  enemy,  and  not 
allowed  ia  dma  of  peace,  is  by  the  law  of  nalians  unlawful.  Bui  if  that  mla 
be  Dot  well  (buoded,  all  the  qualifications  of  it  do  not  help  it ;  and  in  the 
official  opinion  of  Mr.  Wirt  to  the  eiecotiTe  department,  while  he  condenine 
ihe  legality  of  the  role  itself,  he  approrei,  as  jaatia  the  abslract,  the  EngUih 
friaeiple  of  continuity.  Opimantaftlu  Attariuy*  Oeneral,  Tol.  L  394 — 39& 
•  The  Bliiabetb,  5  Bob.  Bep.  2.  The  Vreeda  3chalcys,  cited  in  (he  note 
M  5  Rtt.  Sep.  5. 
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country  has  been  very  strict  on  this  point,  and  it  has  been 
frequently  decided,  that  sailing  under  the  license  and 
passport  of  protection  of  the  enemy,  in  furtherance  of  his 
views  and  interests,  was,  without,  regard  to  the  object  of 
the  voyage,  or  the  port  of  destination,  such  an  act  of 

illegality  as  sabjected  both  ship  and  cargo  to  con- 
•86    fiscation  as  prize  of  war.»    The  'federal  courts 

placed  the  objection  to  these  licenses  on  the  ground 
of  a  pacific  dealing  with  the  enemy,  and  as  amounting 
to  a  contract,  that  the  party  to  whom  the  license  is  given 
should,  for  that  voyage,  withdraw  himself  from  the  war, 
and  enjoy  the  repose  and  blessings  of  peace.  The 
illegality  of  such  an  intercourse  was  strongly  condemned ; 
and  it  was  held,  that  the  moment  the  vessel  sailed  on 
a  voyage,  with  an  enemy's  license  on  board,  the  ofience 
was  irrevocably  committed  and  consummated,  and  that 
the  delictum  wtts  not  done  away  even  by  the  termination 
of  the  voyage,  but  the  vessel  and  cargo  might  be  seized 
after  arrival  in  a  port  of  the  United  States,  and  con- 
demned as  lawful  prize, 
tju  Having  thus  considered  the  principal  circumstances 
which  have  been  held  by  the  courts  of  intemadonal  law, 
to  impress  a  hostile  character  upon  commerce,  it  may  be 
here  observed,  that  property  which  has  a  hostile  charac- 
ter at  the  commencement  of  the  voyage,  cajonot  change 
that  character  by  assignment,  while  it  is  in  trantitu,  so  as 
to  protect  it  from  capture.  This  would  lead  to  fraudu- 
lent contrivances,  to  protect  the  property  from  capture, 
by  colourable  assignments  to  neutrals.     But  if  a  ship- 


•  The  JntU,  I  GalL  605.  S.  C.  8  Crirtch,  181.  The  Aarora,  16.  am 
The  Hirun,  lb.  444.  The  Ariidne,  3  Wknlan,  143.  The  Caledanii, 
WhtaUB,  100.  Tbatsn  inMiranee  ia  laid,  when  nrnde  od  a  vorage  b> 
rendered  illegal,  by  aailing  under  an  enemy'a  licenee,  is  coiiaiilered  a 
■ettled.  Colqahoun  t.  N.  Y.  F.  Ini.  Co.,  15  Johnmn,  352.  Ogdea  v.  Bai 
ker,  IB  Id.  87.     Cnig  t.  U.  S.  tna.  Co.,  t  Peter't  C.  C.  Stp.  410. 
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meat  be  made  in  peace,  and  not  in  expectation  of  var» 
and  the  contract  lays  the  risk  of  the  shipment  on  the  neu- 
tral consignor,  the  legal  property  will  remain  to  the  end 
of  the  voyage  in  the  consignor.'  Dnring  peace,  a  trana- 
fer  in  trantitu  may  be  made ;  bat  when  war  is  exist- 
ing or  impending,  the  belligerant  rale  applies,  and  the 
ownership  of  the  property  is  deemed  to  continue  as  it 
was  at  the  time  of  the  shipment  until  actual  delivery. 
This  illegality  of  transfer,  during,  or  in  contemplation  of 
war,  is  for  the  sake  of  the  belligerant  right,  and  to  pre- 
vent secret  transfers  from  the  enemy  to  neutrals,  in  fraud 
of  that  right,  and  upon  conditions  and  reservations  which 
it  might  be  impossible  to  detect.^  So,propertyshipped 
from  a  neutral  to  the  enemy's  country,  under  a  contract 
to  become  the  property  of  the  enemy  on  arrival,  may  be 
taken  in  transitu  as  enemy's  property ;  for  capture  is  con. 
aidered  as  delivery.  The  captor,  by  the  rights  of  war, 
stands  in  the  place  of  the  enemy.^  The  prize 
courts  will  *not  allow  a  neutral  and  belligerant,  by  *87 
a  special  agreement,  to  change  the  ordinary  rnle  of 
peace,  by  which  goods  ordered  and  delivered  to  the 
master  are  considered  as  delivered  to  the  consignee. 
All  such  agreements,  though  valid  in  time  of  peace,  arc 
in  time  of  war,  or  in  peace,  if  made  in  contemplation 
of  war,  and  with  intent  to  protect  from  capture,  held  to 
be  constructively  fraudulent ;  and  if  they  could  operate, 
they  would  go  to  cover  all  belligerant  property,  while 


•  Ftckel  Da  BLlbos,  3  Sah.  Aim.  R.  183, 4.    Anna  Cathariaa,  4  Id.  113. 

k  Vraw  Maguelhrs,  1  Sob.  Sep.  336.  !■□  Frederick,  5  Sob  Rtp.  138. 
See  abo  1  BiA.  Bfp.  I.  101.  123.  3  Rob.  Sep.  137.  I  Sai.  Sep.  16,  note. 
4  JM.  Bap.  33,  The  Boedea  Lost,  5  Sob.  933.  ator?  J.,  in  ihe  Ann 
Gtean,  lGaIIuBii,391. 

'  The  Aam  Callai'ua,  i  Sab.  Bip.  107.    Tbt  Sa\]y  GnBiA»,3  Bob.  Stp 
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passing  between  a  belligerant  and  a  neutral  country, 
since  the  risk  of  capture  vould  be  laJd  alteroatelj  on 
the  consignor  or  consignee,  as  the  neutral  factor  should 
happen  to  stand  in  the  one  or  the  other  of  those  relations. 
These  principles  of  the  English  admiralty  have  been 
explicitly  recognised  and  acted  upon  by  the  prize  courts 
in  this  country.  The  great  principles  of  national  law 
were  held  to  require,  that,  in  war,  enemy's  property 
should  not  change  its  hostile  character,  in  trantttu  ;  and 
that  no  secret  liens,  no  future  elections,  no  private  con- 
tracts looking  to  future  events,  should  be  able  to  cover 
private  property  while  sailing  on  the  ocean.'  Captors 
disregard  aU  equitable  liens  on  enemy's  property,  and  lay 
their  hands  on  the  gross  tangible  property,  and  rely  on 
the  simple  title  in  the  name  and  possession  of  the  enemy. 
If  they  were  to  open  the  door  to  equitable  claims,  there 
would  be  no  end  to  discussion  and  imposition,  and  the 
simphcity  and  celerity  of  proceedings  in  prize  courts 
would  be  lost.'*  All  reservations  of  risk  to  the  neutral 
consignors,  in  order  to  protect  belligerant  oonsignees, 
are  held  to  be  fraudulent ;  and  these  numerous  and  strict 
rules  of  the  maritime  jurisprudence  of  the  prize  courts, 
are  intended  to  uphold  the  rights  of  lawful  maritime 
capture,  and  to  prevent  frauds,  and  to  preserve  candour 
and  good  faith  in  the  intercourse  between  belligerants 
and  neutrals.^  The  modem  cases  contain  numerous  and 


>  The  Frances,  1  Oalliian,  445.    B  Craaci,  335. 359.  S.  C. 

k  The  JoMphine,  4  Bai.  Srp.  35.  The  Tobigo,  5  IL  918.  Tbe  Hui- 
uuiB,  6  lb.  34.  And  lh«  AmarieaD  cases  nii  tupra.  It  h  ibe  general  rule 
•nd  practice  m  tbe  admiralt;,  on  queatiotu  depeDding  apon  title  to  veeaell, 
to  look  to  the  legal  title,  without  taking  notice  of  eqnitible  claLini.  The 
Sisters,  S  Scb.  Adm.  155.    Tbe  Valiant,  Engliah  Adm.  Jul;,  1839. 

•  Tbe  piHze  law,  aa  declared  by  tbe  Etiglisfa  Admiralty  as  early  aa  1741, 
and  by  the  decisions  of  tbe  prise  eourte  in  this  caaolry.in  tbe  case  of  property 
in  Irsnti/B,  daring  war,  ii  clearly  atid  correctly  stated  end  ably  enforced  by 
Mr.  Dust,  in  his  TWaliae  *n  JsmrmM,  toI.  t.  478—484. 
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striking  instaaces  of  the  acuteness  of  the  captors  in 
tracking  out  deceit,  and  of  the  dexteri^  of  the  claimants 
in  eluding  investigation.' 


■TlieparebMeof  ibipaiaabnKib  of  Omde  nentnls  ma;  ItwfnUf  tnsifs 
im  wImo  ther  act  is  good  fkiih,  ibough  from  iu  nilnra  it  u  liable  u>  gnat 
■B^Mdon,  and  the  circonulancei  of  the  caie  art  examinad  inths  priie  cotirti 
with  a  jealoua  aod  aharp  TigUnoe.  Datr  »m  Iitwmtei,  toL  i.  444, 
445  573. 
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Off  THE  KIOBT8  Off  BBLLIQBBANT  NATIOHS  IN  SBLATION 
TO    BACH   OTHBR. 

Thb  end  of  war  is  to  procure  by  force  the  justice 
which  cannot  otherwise  be  obtained ;  and  the  law  of 
nations  allows  tlie  means  requisite  to  the  end.  The  per- 
aoDS  and  properly  of  the  eneniy  may  be  attacked  and 
captured,  or  destroyed,  when  necessary  to  procure  repa- 
ration or  securi^.  There  is  no  limitation  to  the  career 
of  violence  and  destruction,  if  we  follow  the  earlier 
writers  on  this  subject,  who  have  paid  too  much  defer- 
ence to  the  violent  maxims  and  practices  of  the  ancients* 
and  the  usages  of  the  Gothic  ages.  They  have  consi- 
dered a  state  of  war  as  a  dissolution  of  all  moral  ties, 
and  a  license  for  every  kind  of  disorder  and  intemperate 
fierceness.  An  enemy  was  regarded  as  a  criminal  and 
an  outlaw,  who  had  forfeited  his  rights,  and  whose  life, 
liberty  and  property,  lay  at  the  mercy  of  the  conqueror. 
Every  thing  done  against  an  enemy  was  held  to  be  law- 
ful. He  might  be  destroyed,  though  unarmed  and  de- 
fenceless. Frand  mi^t  be  employed  as  well  as  force, 
and  force  without  any  regard  to  the  means.*  But 
these  barbarous  rights  of  war  have  been  questioned 
and  checked  in  the  progress  of  civilization.  Public 
opinion,  as  it  becomes  enlightened  and  refined,  con- 
demns aU  cruelty,  and  all  wanton  destruction  of  life 


■fTnXiM,  b.3.  c4uid  S.    i>f.  lib.  9.  c.  16.  wc  6.    Bfnk.  Q.  J.  PtA. 
b.  I.  c.  ),  3,  3.    AvlBawtw,inn  4.  c.  5. 
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*and  property  as  equally  useless  and  injurious ;  and  it 
controls  the  violence  of  war  by  the  energy  and  severity 
of  its  reproaches. 

Grotius,  even  in  opposition  to  many  of  his  own  autbori-  Aaetut 
ties,  and  nnder  a  due  sense  of  the  obligations  of  religion  «■ ' 
and  humanity,  placed  bounds  to  the  ravages  of  war,  and 
mentioned  that  many  things  were  not  fit  and  commend- 
able, though  tbey  naight  be  strictly  lawful ;  and  that  the 
law  of  nature  forbade  what  the  law  of  nations  (meaning 
thereby  the  practice  of  nations)  tolerated.  He  held,  that 
the  law  of  nations  prohibited  the  use  of  poisoned  arms, 
or  the  employment  of  assassins,  or  violence  to  women, 
or  to  the  dead,  or  making  slaves  of  prisoners;'  and  the 
moderation  which  he  inculcated  had  a  visible  influence 
upon  the  sentiments  and  manners  of  Europe.  Under  the 
sanction  of  his  great  authority,  men  began  to  eotertun 
more  enlarged  views  of  national  policy,  and  to  consider 
a  mild  and  temperate  exercise  of  the  rights  of  war,  to  be 
dictated  by  an  enlightened  self-interest,  as  well  as  by  the 
precepts  of  Christianity.  And,  notwithstanding  some 
subsequent  writers,  as  Bynkershoeck  and  Wolfius,  re- 
stored war  to  all  its  horrors,  by  allowing  the  use  of  poison, 
and  other  illicit  arms,  yet  such  rules  became  abhorrent  to 
the  cultivated  reason  and  growing  humanity  of  the  Chris- 
tiui  nations.  Montesquieu  insisted,'*  that  the  laws  of 
war  gave  no  other  power  over  a  captive  than  to  keep  him 
safely,  and  that  all  unnecessary  rigour  was  condemned 
by  tlie  reasonand  conscienceof  mankind.  Rutherforth' 
has  spoken  to  the  same  effect,  and  Martens^  enumerates 
several  modes  of  war,  and  species  of  arms,  as  being  now 
held  unlawfiil  by  the  laws  of  war.  Vattel"  has  entered 
largely  into  the  subject,  and  he  argues  with  great  strength 


■  R  3.  c  4, 5.  7. 

k  Btprit  da  Laim,  b.  15.  c. 
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*of  reason  aAd  eloquence,  againet  all  unneceseary  cruelty^ 
all  base  reveng<e,  atul  all  mean  and  perfidious  warfare  ; 
and  he  recommends  his  benevoleot  doctrines  by  the 
precepts  of  exalted  ethics  and  soond  policy,  and  by 
illustrationa  drawn  from  some  of  the  moat  pathetic  and 
illustrious  examples. 
aa'  There  is  a  marked  diflerence  in  the  right  of  war,  car- 
ried on  by  land  luid  at  sea.  The  object  of  a  maritime 
war  is  the  destruction  of  the  enemy's  commerce  and  navi- 
gation, in  order  to  weaken  and  destroy  the  foundations  of 
bis  naval  power.  The  capture  or  destruction  of  private 
property  is  essential  to  that  end,  and  it  is  allowed  in  ma- 
ritime wars  by  the  law  and  practice  of  nations.  But 
there  are  great  limitations  imposed  npon  the  operations 
of  war  by  land,  though  depredations  npon  private  pro- 
-perty,  and  despoiling  and  plundering  the  enemy's  ter- 
ritory, are  still  too  prevalent,  especially  when  the  war 
is  assisted  by  irregulars.  Such  conduct  has  been  con- 
demned in  all  ages  by  the  wise  and  virtuous,  and  it  19 
usually  severely  punished  by  those  commanders  of  dis- 
ciplined troops  who  have  studied  war  as  a  science,  and 
are  animated  by  a  sense  of  duty  or  the  love  of  fame. 
We  may  infer  the  opinion  of  Xenopbon  on  this  subject, 
(and  he  was  a  warrior  as  well  as  a  philosopher,)  when 
he  states,  in  the  Cyropadia,^  that  Cyrus  of  Persia  gave 
orders  to  his  army,  when  marching  npon  the  enemy's 
borders,  not  to  disturb  the  cultivators  of  the  soil;  and 
there  have  been  such  ordinances  in  modern  times* 
lor  the  protection  of  innocent  and  paci6c  pur- 
•92  BuUs.'*  Vattel  condemns  "very  strongly  the  spo- 
liation of  a  country  without  palpable  necessity; 


■  Ub.  5, 

*  1  Bnurigtn,  it*  Att.  199,  IW.  457,  refen  to  onHnancM  oTFnoca  tnd 
Holluid,  in  ftvoiir  a(  protaclion  to  flibertnen  ;  ind  to  tha  liks  sflect  «w  dM 
Mdet  of  ite  British  fOTenuiwiit  in  IBIO,  for  alMtiiniDg  froD)  lu«tililiM  agtiiM  t 
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and  be  apeaks  with  a  juat  indignation  of  the  burniag  of 
^e  Paladaate  by  Tureane,  under  the  cruel  iostnictioDB 
of  Loavoisi  the  war  miaister  of  Louia  XIV.*     The         I 
general  asage  now  is,  not  to  touch  prirate  property 


th«  ialulHlanli  of  iba  Feroe  IsIbdiIb  and  Iceland.  So  it  ii  1h«  pnctict  of  all 
<i*Utied  BBtiona  to  coiuidet  vmmIi  employed  oolj  tat  ihe  purpoM  of  dt*. 
anetj  and  icienM,  m  excluded  from  tbe  opcialioaa  of  war.  Tbs  American 
eomniiiaionen,  (John  Adama,  Benjamin  Fraaklin  and  Thomas  Jeffenon,) 
in  IT84,  anbrailled  to  ihe  PrasKin  Miniatei  a  propoaition  la  improve  the  lana 
of  war,  br  a  mutual  alipnlatton  not  to  moleM  naa-eombatanti,  aa  culIiTatoia 
of  the  earth,  Uunaen,  mercbanti  and  tridan  in  unarmad  ahipc,  and  artitia 
and  mechanici  iohabitiiig  and  workinK  in  open  towna.  TbeM  reitricdan* 
on  ihe  righta  of  war  were  inserted  in  a  treaty  between  the  Uniled  Slalee  and 
Fnuaia,  in  178S.  (Sm  pmt.  p.  9S.)  GenanI  Brmt  alated  lo  the  Daii  ^ 
Ywk,  in  October,  1799,  when  an  armiatice  in  Holland  waa  necotiating,  that 
if  lb«  l&Uor  aboald  canaa  die  dikee  to  be  deatroyed,  and  ibe  country  to  be  in. 
nndated,  when  not  ntefiil  lo  hi*  own  army,  or  detrimental  to  the  enemy'a.  it 
wonid  be  contrary  to  Ihe  lawa  of  war,  and  must  draw  npon  him  the  reproba< 
lioQ  of  all  Bnrop*,  md  of  hii  own  nation.  Nay,  eyen  the  otaailoiie  defeoM 
of  a  town,  if  it  partake  of  the  chancier  of  a  mercaniila  place,  rather  than 
■  Antreaa  of  strength,  has  been  alleged  to  be  contrary  to  the  lawi  of  war. 
(See  the  corrMpondence  between  General  Laudohn  and  the  GoTernw  of 
Bredan,  in  1760.  Dad«I>y'<  Am.  Beg.  1760.)  So,  the  deiiniciiiin  of  tb« 
fata  and  wariika  alona  of  the  beaiegKi  in  the  poat  of  Almeida,  by  the  French 
eommandar,  whan  ha  abandoned  it  with  hia  (arriaon  by  nighl,  in  1811,  ii 
dadarad  by  General  Ssraiin,  in  his  biatory  of  the  Peninsular  war,  id  baT« 
bean  an  act  of  wantonneaa  which  josily  placed  him  wiihoni  the  pals  of 
cirilicad  wai&re.  Wbao  a  Buanan  snny,  under  the  command  of  Count 
Diebilach,  had  penetrated  through  the  paases  of  the  Balkan  to  ths  plaina  of 
Romelia,  ia  the  aummsr  of  1899,  the  Riusian  commander  gBTe  a  bright 
•zample  <^  the  mitigated  rnles  of  modsm  warlare,  for  hs  assured  the  Mna. 
salmaB  that  they  should  be  entirely  safe  in  tbeit  ptnons  and  property,  and 
in  iha  exercise  of  llioir  religion  ;  and  that  Ihe  Musaulmsn  authoritiea  in  tha 
citis^  towna  and  Tillages,  might  conlinus  in  the  exercise  of  their  civil  ad. 
uinistratiao  for  the  protection  of  peiaon  and  property.  The  inbsbitaau 
wan  required  to  give  up  their  srms,  a*  a  depoait,  to  be  restored  on  the  ra> 
tan  of  peace,  and  in  every  other  respect  they  were  to  enjoy  their  invpertr 
and  pieiSe  pnnnjts  as  formsrly.  This  pioleclion  sad  full  sectlrily  to  the 
pencna  and  pcopsny  of  the  peaceable  inhabitants  of  eonqnered  towna  and 
prariaeaa,  are  aceording  to  the  doctrine  and  declared  practice  of  modeni 
eiTiliied  nationa.  (Sm  Ihd^tft  Ana.  Stg.  1T73,  p.  37.) 
•  FalW,  b.  3.  0. 9.  BM.  167. 


igitized  by  Google 


B3  OF  THE  LAW  OF  NATIONS.  [Put  L 

upon  land,  without  making  compensation >  unless  in  spe- 
cial cases,  dictated  by  the  necessary  operations  of  waii 
or  when  captured  in  places  carried  by  atorm,  and  which 
repelled  all  the  overtures  for  a  capitulation.  Contribu- 
tions are  sometimes  levied  upon  a  conquered  couatty,  in 
lieu  of  confiscation  of  property,  and  as  some  indemnity 
£>r  the  expenses  of  maintaining  order,  and  affording  pro- 
tection.* If  the  conqueror  goes  beyond  these  limits 
wantonly,  or  when  it  is  not  clearly  indispensable  to 


•  r<(Ul,  b.  3.  c  B.  wc.  U7.— e.  9.  tc  1«5.  Satf*  Lift  «f  NapeUem, 
ToL  iii.  58.  Connibutioiu  eiicted  froin  Uia  inhabituita  by  ihe  anniei  of  m 
LnTider,  without  piymenl,  i>  eontniy  to  the  ardinuy  ungei  of  modani 
wtrftni,  though  ths  pnclice  ii  not  comalcDt.  The  cunpaigui  of  lavola- 
tiontty  Fnncfl,  and  of  NapDleou,  in  nodera  Barope,  wore  molancbol}'  si- 
eeplioiu,  of  iho  aevereac  characur.  Upon  iha  ioTirion  of  Usiico  bj  ths 
vmisa  af  iha  United  Statet,  in  1S4E,  the  AtBGrican  Sociatary  of  War{MarC]>) 
*Dalractad  General  Tmf  lor  (Sepletnber  33d,  1846)  to  abaUin  from  appropri. 
•lint:  ptiTKIe  propeny  to  the  public  una,  utitil  puTchtaed  at  ■  fair  piiM, 
though,  he  asid,  that  waa  in  aame  reepecle  going  far  beyond  the  commOB 
requirenienta  of  ciTilraed  warfare,  end  (bst  an  iavBdiog  aim;  bad  the  nn. 
qneadonabla  right  to  draw  ita  aappliea  from  (he  enemy  without  paying  fof 
tben,  aod  lo  reqiiirecontribnlionafor  itaaupport,  andtomike  the  enemy  feel 
tlie  weight  of  the  war.  He  further  obter*ed,  that  npaa  ibe  libenl  principlM 
of  civilJMd  warfare,  either  of  three  modaa  might  be  pimnad  in  relation  to 
obtaining  luppliea  from  the  enemy  ;  firai,  lo  purcfaaaa  them  on  aoch  terms 
■a  the  inhabitanta  of  the  country  might  cboocs  ta  exaet ;  aeeond,  to  pay  a 
fair  price,  without  regard  lo  Ihe  enhanced  value  reonlling  from  tbe  presence 
of  a  foretgn  army ;  and.  third,  to  reqoira  them  as  conitibations,  •wilb-. 
oat  paying  or  engaging  to  pay  therefor:  that  iha  laat  mode  waa  the  or- 
dinary one,  and  General  Taylor  waa  inatrueted  to  adopt  it,  if  in  that  way 
lio  was  raliified  he  could  get  abundant  aupplies  fat  hia  forces.  The  preriona 
iastruotions  in  that  campaign  bad  been  to  abstain  from  appropriating  prinle 
property  to  the  public  use  without  purchase  at  a  fair  price ;  bat  the  iosimo- 
tiooB  had  now,  in  the  progreaa  of  the  cainpsign,  risen  lo  a  Mf  eict  ebanelor. 
The  principJe  of  kindnen  and  liberality  towards  the  enemy  seems  to  he  of  > 
flexible  character,  and  to  beawaycd  by  considsratiou  of  policy  and  eircuin. 
•lancee.  Tbe  Praiident  of  the  United  States,  (Jnu*  K.  PM.)  in  his  let. 
ter  lo  the  Seecetary  of  lbs  Tresaaiy,  of  the  33d  March,  1847,  declared  ths 
right  of  the  conqueror  to  levy  coDtribulious  open  Ihe  enemy,  in  their  sea. 
ports,  towns  or  provinces,  wbicb  may  be  in  his  militair  poassstioD  by  con- 
quest,  and  lo  apply  the  asme  to  dafrsy  the  eipenaee  of  iho  wsr.    He  futthet 


igitized  by  Google 


OF  THE  LAW  OF  NATTONa 


the    just  purposes  of  war,  and  oeizes  private  •pro- 
perty of  pacific  persons  for   the  sake  of  gain,  and 


deelarvd  dut  the  eonqoMor  poneMed  (be  right  to  MttbUih  ■tempanrrniill. 
laif  gotmtamaat  orsr  inch  ■eaporta,  towu  or  proTmcei,  ud  to  praaoribe  lb* 
Isimi  tit  comnMrcs  with  inch  plioei :  that  he  might,  in  hia  diaoraiion,  ei- 
dnde  ill  tnde,  or  impoaa  lanas  upoD  it — auch,  for  ioatance,  at  a  prsacribed 
rats  of  dutiea  on  lonnags  and  imports.  The  Preudenl  of  the  United  Siatea, 
llMrelbfe,  with  a  tmw  to  impoaa  a  hnrdsn  od  iha  enemy,  and  deprire  faina 
ti  the  rannne  to  be  deiixed  from  trade,  and  ncore  it  to  ibe  Uuiied  State*, 
ordered  that  all  the  porta  and  plaeea  in  Maiieo,  in  the  aoiuil  poaaeanon  of 
die  land  and  naTalforoeaof  ihoUnilodBlaiee,  breaDqne>t,aboiild  be  opened, 
while  die  militaiy  oeenpatiDi)  eontlnned,  to  the  commerce  of  all  ueltlnl  na- 
tioDt,**  weUaaof  the  Dniled  Blalea,  inaiticleaaotaoambandorwaT,upon 
the  payment  of  a  preaciibed  tariff  of  dniiea  and  tonnage,  piepared  noder  the 
inatnieiioaBof  the  Prajdent,  and  by  him  adopted,  and  to  be  enforced  by  the 
miUiUT  "^  DBTal  eonmanden.  All  theae  ri^ta  of  war  nndonbtedty  be. 
long  to  the  conqoeTor  or  nstioa  who  holda  foreign  placet  and  eoumriea  by 
eanqneal;  bat  the  exerclaa  of  tboM  right*  and  powera,  except  ihoee  that 
temporarily  ante  from  oacenity,  belong  to  that  power  in  ihe  goremmeDt 
to  which  the  pioTogaliTa  of  war  it  cooatitationally  confided.  The  Preak 
dent  of  the  United  8t«lea,  in  hia  official  latter  to  the  Seorelary  of  the  Navy, 
of  March  31at,  1047,  claimed  and  sxeniaed,  a«  being  charged  by  the  eoo- 
Mitotion  with  tbe  proeeention  of  the  war,  thia  belligerant  right  to  levy 
militatj  eontribndona  upon  the  enemy,  and  to  collect  and  apply  Iho  earn* 
towarda  defreyiog  the  expenaec  of  the  war,  and  to  open  the  HezieaQ  porti 
for  that  poTpoae,  on  a  fbolinB  bronnbla  to  neutral  commerce.  The  whoI« 
azaention  of  the  commercial  regnlatioaa  waa  placed  nnder  the  eoniiol 
of  the  military  and  naval  forces,  and,  with  the  policy  of  blockading  aome, 
•nd  opeidng  other  Heiiean  porta,  to  compel  the  whole  eommerea  for  th* 
•apply  of  Meiico  to  paae  nnder  the  control  of  Ihe  American  forcea,  anbjecl 
to  the  contribntiiRie,  exactiont  and  dotiea  to  be  impoaed.  (See  Prandml 
no**  LeIUr  of  JIferei  31, 1847,  to  tka  Seeretary  of  tit  Nmof,  and  hia  Lei' 
ter  a/  Uarei  33d,  1S17,  fa  tie  Stcretary  of  tit  TVnwwy,  and  the  Letter  e/ 
Mr.  tTaUer,  ef  tit  SOti  Mwd,  1847,  re  lie  Frteidaa,  containing  a  teal* 
of  dntias  to  be  collected,  aa  a  military  eontribntion,  m  the  pom  of  Mezica, 
and  wilharecommandalionlhatlhe  Heiican  coaatwiie  trade,  and  the  interior 
trade,  above  porta  of  entry,  be  confined  to  American  Teaaeli,  and  that,  in  all 
•dier  raepeoti,  the  porte  of  Mexico  in  onr  poaaeeaion  ba  freely  opened.) 
neae  iacal  and  comnwrnal  ragnlatioM,  itautd  sod  enforced  at  the  mere  plea- 
rare  of  t  Prcmdent,  would  aeem  to  pnta  stron^y  apon  the  eoiwiitulional 
power  of  Congreaa  to  raiat  and  iBppett  arauei,  to  ley  end  eoUacI  tmxt*, 
dstiM  and  imptrte,  and  ta  rrgvlate  etmmtrte  witi  ftrtign  it«<te«*,  and  t* 
dariare  tear,  and  nalu  rmUtftr  tkt  gt»u'um*tU  tmi  rtgvlati»»  «f  tli*  la»i 
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deatroys  private  dwellioga,  or  public  edifices,  devoted  to 
fuvil  purposes  only  ;  or  makes  war  upon  monumentB  of 
art  and  models  of  taste,  be  violates  tbe  modern  usages 
of  wax,  and  is  sure  lo  oieet  with  indignant  resentment, 
and  to  be  held  up  to  tbe  general  scorn  and  detestation 
of  the  worid.* 
wttn-  Cruelty  to  prisoners,  and  barbarous  destmction  of  pri- 
vate property,  will  provoke  the  enemy  to  severe  retalia- 
tion upon  tbe  innocent.  Retaliation  is  said  by  Rutbei^ 
forth^  not  to  be  a  justifiable  cause  for  putting  innocent 


amd  nasal  ftreia, 

^etieit  ogaitM  tkt  Idw  af  natian*.  Though  the  coiWituttoD  ti 
•CDtiTi  power  in  the  PrMdiieDt,  nod  dectaru  him  to  be  Comnundar-in-ChMf 
tS  tha  Anaj  and  Nbt;  of  ths  United  Stale*,  theae  pow«n  muii  nfcaaaiilj' 
b*  aabordinata  to  the  hgiaUtiTe  power  in  Congreaa.  It  would  appaaf  to  ma 
10  be  the  policf  or  mw  copitnuitioD  of  thia  simple  and  genelnl  gnat  of  ez- 
•eutiTe  power  lo  the  Preaident,  not  to  auffer  it  to  interiere  with  thoae  ape. 
cific  powers  of  Confreai  wbich  are  mare  aafely  deposited  in  the  lefpalalive 
department,  and  liwt  tbe  p«w«n  thu*  aaaomed  i>j  tbe  Pnaident  do  not  be. 
kiig  to  hnn,  bat  to  Congreaa. 

■  FaMcJ,  b.  3.  c.  9.  aec.  168.  In  the  eaee  of  tha  Margmit  it  Smtmtla, 
(anaarl'*  VUt-Adn.  Stp.  469,)  tbe  enlightened  jodge  of  tha  Tice^admiraltjr 
cotin  at  Hali&t,  reaioted  to  die  Academr  of  Ana  in  PhiUdelpbia  a  caae  of 
fialian  paintingB  and  piinta,  captnrad  hj  a  Britiab  vaaacl  in  the  wai  of  IBIS, 
•n  Iheir  paasace  to  the  United  Stwea;  aatd  be  did  it  "in  confbnnity  to  tha 
law  of  national  aa  piactiaed  b;  all  ciTiliied  counlriea,"  and  becaoaa  "the 
•Tia  and  acianoea  are  admitted  lo  form  an  ezceplian  to  the  aevere  right*  of 
WMfars."  Woifca  of  aK  atld  taate,  aa  in  painting  and  acnlptiire,  have,  by 
tbe  modem  law  of  nationi,  been  bald  sacred  in  war,  and  not  deemed  tawfnl 
•pMb  of  ooDqneat  Whan  Frederick  II.  of  Prnaaia  took  poaaeaaion  of  Drea. 
4en  aa  oonqaeror,  in  1756,  he  respeeted  the  valnabte  piclaro  gallery,  cabineta 
■ad  iDiiaeDtns  of  that  capital,  aa  not  falling  within  the  lifbta  of  a  conqneror. 
Bat  Bmaparta,  in  179S,  compelled  tbe  Italian  atatea  and  prinoea,  indadias 
tbe  Pope,  to  •ntrendar  their  choioaat  pietoraa  and  work*  of  art,  to  be  tr*Na- 
portad  to  Paris.  Tbe  tli^  d'mmra  of  ait  of  the  Datch  and  Ftemiah  acbook, 
and  in  Frnaaia,  were  acquired  bf  France  in  the  same  riolent  war-  Thi*  pro. 
Medingitatvereljr  condemned  b7distingaidiedbi*tDrian«,Bs*nFbnae  of  the 
power  of  conquest,  and  a  apeciea  of  militaif  contribution  contiary  lo  tha 
Baage*  of  modem  dtilised  war£ue.  AtliMn't  Hittani  af  Bunpt,  vol  i^  49. 
Sir  W»ltn  &««••  £t/«  •/  NtpaUmtt  toI.  iiL  58--6a. 

k  JiHi.  b.  S.  e.  9. 
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prisoBersoT  hostages todeath;  forno individual  iscbai^ia- 
able,  by  the  law  of  oations,  with  the  guilt  of  a  personal 
crime,  merely  because  the  commanity,  of  which  be  is  a 
member,  ia  guilty.  He  ia  only  responsible  as  a  member 
of  the  state,  io  his  property,  for  reparation  in  damages 
for  the  acts  of  others  ;  and  it  is  on  this  principle  that, 
by  the  law  of  nations,  private  property  may  be  taken 
and  appropriated  in  war.  Retaliation,  to  be  just,  ought 
to  he  confined  to  the  guilty  individuals,  who  may  have 
committed  some  enormous  violation  of  public  law.  On 
this  subject  of  retaliation,  Professor  Martens  is  not  so 
strict.*  While  he  admits  that  the  life  of  an  innocent 
man  cannot  be  taken,  unless  in  extraordinary  cases,  he 
declares  that  cases  will  sometimes  occur,  when  the  estab- 
lished usages  of  war  are  violated,  and  there  are  no  other 
means,  except  the  influence  of  retaliation,  of  restraining 
the  enemy  from  further  excesses.  Vattel  speaks 
of  retaliation  as  "a  sad  extremity,  and  it  is  fre-  *9i 
qnently  threatened  without  being  put  in  execution, 
and  probably,  without  the  intention  to  do  it,  and  in  hopes 
diat  fear  will  operate  to  restrain  the  enemy.  Instances 
of  resolutions  to  retaliate  on  innocent  prisoners  of  war, 
occurred  in  this  country  during  the  revolutionary  war, 
as  well  as  during  the  war  of  181S;  but  there  was  no 
instance  in  which  retaliation,  beyond  the  measure  of 
severe  confinement,  took  place  in  respect  to  prisoners  of 
■war.'" 

Although  a  state  of  war  puts  all  the  subjects  of  th6 
one  nation  in  a  state  of  hostility  with  those  of  the  other, 
yet,  by  the  customary  law  of  Europe,  every  individual 


■  SBmwtary  0/  thi  Law  tf  Natioiu,  b.  8.  c.  1.  Kc.  3,  note. 

k  Jtirrnal*  v}  Cangriu  undtr  the  Canftitration,  vol.  ii.  p.  345. — toI.  Tii. 
pp.  9  nod  147.— Tul.  *iii.  p.  la  BrUMt  Ordtrt  in  Canada  af  OeUAtr  3T(i 
urf  DtctailMT  ISa,  1SI3,  lai  FrnUttietMtMi^UCongitmQf  Dtetmher 
TO,  1813,  nd  •/  OtUAtT  38li,  1814. 
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is  DOt  allowed  to  fall  upon  the  enemy.  If  subjects  con- 
fine tbemselvea  to  aimple  defence,  they  &re  to  be  con- 
sidered as  acting  under  the  presumed  order  of  tbe  state, 
and  are  entitled  to  be  treated  by  the  adversary  as  law- 
ful enemies ;  and  tbe  captures  which  they  make  in  such 
a  cage,  are  allowed  to  be  lawful  prize.  But  tbey  can- 
not engage  in  offensive  hostilities,  without  the  express 
permission  of  their  sovereign ;  and  if  they  have  not  a 
regular  commission,  as  evidence  of  that  consent,  they 
run  the  hazard  of  being  treated  by  the  enemy  as  lawless 
banditti,  not  entitled  to  the  protection  of  the  mitigated 
rules  of  modern  warfare.' 

It  was  the  received  opinion  in  ancient  Bomet  in  tbe 
times  of  Cato  and  Cicero,**  that  one  who  was  not  regularly 
enrolled  as  a  soldier,  could  not  lawfully  kill  an  enemy. 
But  the  law  of  Solon,  by  which  individuals  were  permit- 
led  to  form  associations  for  plunder,  was  afterwards  in- 
troduced into  the  Roman  law,  and  has  been  trans- 
■96    mitted  to  us  as  'part  of  their  system."  During  the 
lawless  confusion  of  tbe  feudal  ages,  the  right  of 
making  reprisals  was  claimed  and  exercised  without  a 
on  pubhc  commission.    It  was  not  until  the  fifteenth  cen- 
'*'  tury  that  commissions  were  made  oecessaiy,  and  were 
issued  to  private  subjects  in  time  of  war,  and  that  sub- 
jects were  forbidden  to  fit  out  vessels  to  cruise  against 
enemies  withont  license.     There  were  ordinances  in 
Germany,  France,  Spain  and  England,  to  that  effect.' 
It  is  now  the  practice  of  maritime  states  to  make  use  of 
the  voluntary  aid  of  individuals  against  their  enemies, 
as  auxiliary  to  the  public  force;  and  Bynkershoeck 

■  Bynt.  Q.  J.  Pvb.  c  SO.     VatUl,  b.  3.  c.  IS.  uc.  336.    JavmiOf  ef  Cm. 
gnn,  vol.  (ii.  167.    Marltni,  b.  *iii.  e.  3.  wc.  3. 
k  DtOff.b.l.c.l\. 

*  J>ig.  47.  sa.  4.    B3nt.Q.J.Pui.b.t.c.l8. 

*  Oo4t  da  Frita,  lome  i.  p.  I.    JitrUu  •■  Primlorr*,  p.  18.    Sabin. 
•M'f  Celkttann  ISnTitinia,  p.  SI. 
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Bays,  that  the  Dutch  formerly  employed  no  vessels  of 
war  but  such  aa  were  owned  by  private  persoua,  and 
to  whom  the  government  allowed  a  proportion  of  the 
captured  property  as  well  as  indemnity  from  the  public 
treasury.  Vessels  are  now  fitted  out  and  equipped  by 
private  adventurers,  at  their  own  expense,  to  cruise 
against  the  commerce  of  the  enemy.  They  are  duly 
commissioned,  and  it  is  said  not  to  be  lawful  to  craise 
without  a  regular  commission.*  Sir  Matthew  Hale  held 
it  to  be  depredation  in  a  subject  to  attack  the  enemy's 
vessels,  except  in  his  own  defence,  without  a  commis- 
sion.'' The  subject  has  been  repeatedly  discussed  in  the 
Supreme  Court  of  the  United  States,*  and  the  doctrine 
of  the  law  (^  nations  is  considered  to  be,  that  private 
citizens  cannot  acquire  a  title  to  hostile  property,  unless 
seized  under  a  commission,  but  they  may  still  lawfully 
seize  hostile  property  in  their  own  defence.  If 
they  depredate  upon  the  enemy  without  *a  com-  '96 
mission,  they  act  upon  their  peril,  and  are  liable 
to  be  punished  by  their  own  sovereign ;  but  the  enemy 
is  not  warranted  to  consider  them  as  criminals,  and, 
as  respects  the  enemy,  they  violate  no  rights  by  cap- 
ture. 

Such  hostilities,  without  a  commission,  are,  however, 
contrary  to  usage,  and  exceedingly  irregular  and  danger- 
ous, and  they  would  probably  expose  the  party  to  the 
unchecked  severity  of  the  enemy;  but  they  are  not  acts 
of  piracy  unless  committed  in  time  of  peace.  Vattel, 
indeed,  says,^  that  private  ships  of  war,  without  a  regular 


>  Syiti.  vi.  tup.  Marlrtu,  b:  B.  c.  3.  kc.  3.  Jadge  Croke,  in  the  one 
of  ihe  Curiew,  Stewart'*  Viee-Adm.  Brf.  SS6. 

k  Hmrg.  Law  T.  34S,  346, 247. 

•  Brown  r.  Uniied  Slatei,  S  Cranclt,  133— 13S.  The  Nrraide,  9  OmuA, 
449.  The  Dos  HemiRnos,  3  Wktatan,  76,  ind  10  Wimttm,  306.  Ilia 
Amiable  iMbeU*,  6  tfleatm,  1. 

1  B.ae.l5.Mc33G. 
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eomoiiasioD,  are  not  entitled  to  be  treated  like  captures 
made  in  a  formal  war.  The  observation  is  rather  loose, 
and  the  weight  of  authority  undoubtedly  is,  that  non- 
commissioned vessels  of  a  belligerant  nation  may  at  all 
times  capture  hostile  ships,  without  being  deemed,  by 
the  law  of  nations,  piratee<  They  are  lawful  combat- 
ante,  but  they  have  no  interest  in  the  prizes  they  may 
lake,  and  the  property  will  remeun  subject  to  condem- 
nation in  favour  of  the  government  of  the  captor,  as 
droit*  of  the  admiralty.  It  is  said,  however,  that  in  the 
United  States  the  property  is  not  strictly  and  technically 
condemned  upon  that  principle,  buty«re  reipvUica;  and 
it  is  the  settled  law  of  the  United  States,  that  all  cap- 
tures made  by  non-commissioned  captors,  are  made  for 
the  government.* 
nMn<i«  In  order  to  encourage  privateering,  it  is  usual  to  allow 
the  owners  of  private  armed  vessels  to  appropriate  to 
themselves  the  property,oralarge  portion  of  the  property 

they  may  capture ;  and  to  afibrd  them  and  the 
•97    crews  other  facilities  •and  rewards  for  honourable 

and  successful  efforts.  This  depends  upon  the 
mnntcipal  regulations  of  each  particular  power ;  and  as  a 
necessary  precaution  against  abuse,  the  owners  of  pri- 
vateers are  required,  by  the  ordinancesof  the  commercial 
states,  to  give  adequate  security  that  they  will  conduct 
the  cruise  according  to  the  laws  and  usages  of  war,  and 
the  instructions  of  the  government,  and  that  they  will 
regard  the  rights  of  neutrals,  and  bring  their  prizes  in  lor 


■^Om.  Dig.  tiL  Admitalir,  B.  3.  3  W»»i,  L»c  433.  The  GeoisJsiiB, 
1  Dodten't  Adm.  Btp.  397.  Tb«  Brig  Joaepfa,  1  OdL  Sep.  545.  The  Do* 
Hermaooa,  10  Wheaton,  306.  The  AmericaD  commwiooerB  at  ihe  court 
of  Franca,  in  I7T8,  {Btfijamm  FmiUii,  Artkar  Lte  and  John  Adam*,)  in 
■  letter  to  the  French  govemmeat,  laid  iia«n  accumelr  iikI  wiih  precision 
the  law  ia  ihBteit,MtQcaptureiof  enemr'a  proper^wiiboiitai 
—JH^anatic  CarretftnJtnct,  by  J.  Spark*,  toL  L  443. 
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adjudicatioQ.  Theaechecks are esseDtial  to  tbe  character 
aod  safe^  of  maritime  nations.*  Privateering,  under  edl 
tbe  restrictions  ^hich  have  been  adopted,  is  very  liable 
to  abuse.  The  object  is  not  fame  or  chivalric  warfare, 
bnt  plunder  and  profit.  Tbe  discipline  of  tbe  crews  is 
not  apt  to  be  of  tbe  highest  order,  and  privateers  are  often 
guilty  of  enormous  excesses,  and  become  the  scourge  of 
neutral  commerce.''  They  are  sometimes  manned  and 
officered  by  ibreigners,  having  nu  permanent  connection 
with  the  country,  or  interest  io  its  cause.  This  was  a 
complaint  made  by  the  United  States,  in  1819,  in  relation 
to  irregularities  and  acts  of  atrocity,  committed  by  private 
armed  vessels  sailing  under  the  flag  of  Buenos  Ayre8.<= 
Underthe  best  regulations,  the  business  tends  strongly  to 
blant  tbe  sense  of  private  right,  and  to  nourish  a  lawless 
and  fierce  spirit  of  rapacity.  Efibrts  have  been 
made,  from  time  to  time,  to  abolish  •the  practice.  '98 
In  tbe  treaty  of  amity  and  commerce  between 
Prussia  and  the  United  States,  in  1785,  it  was  stipulated* 
that  in  case  of  war,  neither  parly  should  grant  commis- 
sions to  any  private  armed  vessels  to  attack  tbe  com-  ' ; 
merce  of  the  other.  But  the  spirit  and  policy  of  mari-  ■ 
time  warfare  will  not  permit  such  generous  provisions  to  ; 
prevail.  That  provision  was  not  renewed  with  the 
renewal  of  the  treaty.  A  similar  attempt  to  put  an  end 
to  the  practice  was  made  in  the  agreement  between 


»  Sfak.  Q.  J.  Pab.  c  19.  JattnaU  of  Ctmgnn,  177S,  vol.  li.  103.  114, 
AtU  d/  CongTtn  «/  Junt  36ih,  1813,  c.  107,  and  April  SODi,  181S,  c.  63. 
we.  10.  PrcBident'i  inimiciioQB  10  piivite  armed  veiaeli,  2  Whtatm,  App. 
f.  BO.  Dnmih  iciiruciiotiB  of  March  10\b,  IBIU.  HiWt  L.  J.  vol.  iv.  363, 
and  App.  to  5  Wktaton,  91.  Vattil,  b.  3.  c.  15.  sec  2S0.  Hartenf  Summ. 
389,  290.  note.  Ord.  of  Buenoa  Arrcs,  May,  1817,  in  App.  to  4  Wiuoiim, 
38.    Kgast  of  the  code  of  BritUb  insiructioni,  App.  to  5  WhtBton,  IS9. 

k  Btforf  •/  tkt  Vniied  Statef  Strrttary  af  State,  March  2d,  1794,  and 
/ni(31x,1797. 

•  Mr.  Adanu'  LtlUr  ^  lit  Jawiary,  1619,  Ib  Mr.  Dt  Fontt,  and  Ait 
qfidal  RtfMsfaUk  Jatuny,  H19. 

Vol.  L  9 
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Sweden  and  Holland,  in  1676,  but  the  agreement  was 
not  performed.  The  French  legislature,  aooa  after  the 
breaking  out  of  the  war  with  Austria,  in  179S,  passed  a 
decree  for  the  total  suppression  of  privateering ;  but 
that  was  a  transitory  act,  and  it  was  soon  swept  away  in 
the  temi>est  of  the  revolution.  The  efforts  to  atop  the 
practice  have  been  very  feeble  and  fruitless,  notwith- 
standing that  enlightened  and  enlarged  considerations  of 
national  policy  have  shown  it  to  be  for  the  general  bene- 
fit of  mankind)  to  surrender  the  licentious  practice,  and 
to  obstruct,  £18  little  as  possible,  the  freedom  and  secu- 
rity of  commercial  intercourse  among  the  nations.' 
01  It  has  been  a  question,  whether  the  owners  and  officers 
of  private  armed  vessels  were  liable,  in  damages,  for 
illegal  conduct  beyond  the  amount  of  the  security  given. 
Bynkershoeck>>  has  discussed  this  point  quite  at  large, 
and  he  concludes  that  the  owner,  master  and  sureties, 
are  jointly  and  severally  liable,  in  aolido,  for  the  damages 
incurred  ;  and  that  the  master  and  owners  are  liable  to 
the  whole  extent  of  the  injury,  though  it  may  exceed  the 
value  of  the  privateer  and  berequipment,thougJithe8ure- 
ties  are  bound  only  to  the  amount  of  the  sums  for  which 

they  become  bound.     This  rule  is  liable  to  the 
*99    modificationsof  municipal  regulations;  "andthougfa 

the  French  law  of  prize  was  formerly  the  same  as 
the  rule  laid  down  by  Bynkershoeck,  yet  the  new  com- 


•  1  EtKrigon,  df  An.  139—133.  457.  ilablfi  Drml  PiMk,  c.  13. 
tec.  1.  EiinbtiTgli  Sevieu,  toI.  vili.  pp.  13 — 15.  Norti  Ammtan  Revime, 
N.  S.  Tol.  ii.  p.  IGS.  During  the  war  between  the  United  Ststee  and  Great 
Britain,  the  legialitare  of  New. York  wentRofiruioptsaantiettaenedurag'e 
fmattering  Bimdalimu,  by  anlhoriiing  anj  five  or  more  penons,  whoshauM 
be  deairaua  to  form  a  company  fat  the  pnrpoae  at  annoying  the  enemy  and 
their  commerce,  by  meana  of  private  armed  veeaela,  lo  sign  and  fiJa  a  certifi- 
cate, Ela^ng  (he  name  uf  the  company  and  itg  stock,  itc,  and  that  they  and 
their  sncceaaon  ahould  thereapon  be  a  hedy  peiilic  and  ctnycmtt,  with  the 
ordinary  corporate  powera.  Zme*  If.  T.  38.  seai.  c- 19.  Oct.  Slat,  1814. 
>Q./.  Pat.  b.l.c.19. 
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mercial  code  of  France^  exempts  the  owners  of  private 
armed  vessels  in.  time  of -war,  from  responsibility  for 
trespasses  at  sea,  beyond  the  amount  of  the  security 
they  may  have  given,  unless  they  were  accomplices  id 
tbe  tort.  The  English  statute  of  7  Geo.  II.  c.  16,  is  to 
the  same  effect,  in  respect  to  embezzlements  in  the  mer- 
chants' service.  It  limits  the  responsibility  to  the 
amount  of  the  vessel  and  freight,  but  it  does  not  apply 
to  privateers  in  time  of  vrar ;  and  where  there  is  no 
positive  local  law  on  the  subject,  (and  there  is  none  with 
ns,)  the  general  principle  is,  that  the  liability  is  commen- 
surate with  the  injury.  This  was  the  rule,  as  dectiired 
by  the  Supreme  Court  of  the  United  States,  in  Dei  Col  v. 
Arnold  ^  and  though  that  case  has  since  been  shaken  as 
to  (rther  points,*^  it  has  not  been  disturiied  as  to  the  point 
before  us.  We  may,  therefore,  consider  it  to  be  a  settled 
role  of  law  and  equity,  that  the  measure  or  damages  is 
the  value  of  the  property  unlawfully  injured  or  destroyed, 
and  that  each  individual  owner  is  responsible  for  the 
entire  damages,  and  not  rateehly  j>ro  (oiUa/ 

Vattel  admits,"  that  an  individual  may,  with  a  eeiie 
conscience,  serve  his  country  by  fitting  out  privateers  ; 
but  he  holds  it  to  be  inexcusable  and  base,  to  take  a  com- 
mission from  a  foreign  prince,  to  prey  upon  tbe  sub- 
jects of  a.  state  in  amity  with  his  native  country.     The 

•  CUe  ^  Cmameret,  an.  91 7.  b  3  DaOut,  333. 

•  I  Whratmi,  359.    1  Paimt"*  Btp.  Ill,  to  the  nme  point. 
*TbeKtnmi,iReb.Stp.S31.    The  Amu  Mwii,  3  H'iMlini,  3ST.    But 

iIm  owueie  of  >  printser  we  not  liable  civilly  beywid  tbe  aecniil;  giTen  by 
bw,  utd  the  loag  of  a  vetael,  for  piratical  acu  committed  by  tbe  ofScen 
and  crew  of  tbe  priTateer.  They  are  only  liable,  by  the  maritime  law,  for  the 
eondncl  of  (he  officen  and  cnw,  while  In  tMt  mention  of  the  tutmm  of  tlu 
emUr.  Dim  t.  Prirateer  Revenge,  3  Waik.  Cir.  Sip.  963.  The  New. York 
Bcbeme  feee  «a^  p.  98.  a.  a.)  of  making  privateering  companiei  actual  cor. 
ponlioM,  oc  bodiea  [xdiiie,  woohl  aeem  to  exsnipt  the  membsra  from  the 
penonal  leqioiiiibility  ordinarily  incideni  to  the  ownera  of  piivateen. 

•  B.  3.  c  16.  aec  239. 


igitized  by  Google 


•100  OF  THE  LAW  OF  NATIONS.  ffm  I. 

laws  of  the  tTnited  *States  have  made  ample  provi- 
sion on  this  subject,  and  they  may  be  considered 
as  in  affirmance  of  the  law  of  naUons,  and  as  prescribing 
speclEc  punishment  for  acts  which  were  before  unlawful.* 
An  act  of  congress  prohibits  citizens  to  accept,  within  ihe 
jurisdiction  of  the  United  Slates,  a  commissioa,  or  for  any 
person,  not  transiently  within  the  United  States,  to  con- 
sent to  be  retained  or  enlisted,  to  serve  a  foreign  state  in 
war,  against  a  government  in  amity  with  us-  It  likewise 
prohibits  American  citizens  from  being  concerned,  with- 
out tlie  limits  of  the  United  States,  in  fitting  out,  or  other- 
wise assisting,  any  private  vessel  of  war,  to  cruise  against 
the  subjects  of  friendly  powers.*'  Similar  prohibitions 
are  contained  in  the  laws  of  other  coantries  f>  and  the 
French  ordinance  of  the  marine  of  1681,  treated  such 
acts  as  piratical.  The  better  opinion  is,  that  a  cruiser, 
furnished  with  commissions  from  two  different  powers, 
is  liable  to  be  treated  as  a  pirate ;  for  though  the  two 
powers  may  be  allies,  yet  one  of  them  may  be  in  ami^^ 
with  a  state  with  whom  the  other  is  at  war.^^  In  the  va- 
rious treaties  between  the  powers  of  Europe  in  the  two 
last  centuries,  and  in  the  several  treaties  between  the 
United  States  and  France,  Holland,  Sweden,  Prussia, 
Great  Britain,  Spain,  Colombia,  Chili,  Sec,  it  is  de- 


■  Talboi  V.  Jan*an,  3  Datla*.  133.  Brig  Alerin  *.  Blu  Monn,  9 
{>aiteA,359. 

t  Att  of  Ctngntt  of  Mti  AprU,  1B18,  c  83. 

•  See  ihe  jliufriaa  Ordinance  tf  NeutTolity  of  Augtat  T,  1B03,  ut.  9,  3. 
By  ihe  Ian  of  PlymouihColonjr,  in  1689,  it  was  declared  to  be  falonytocom. 
mit  hoatiliiiea  on  the  higb  eeaa,  under  the  Sag  of  my  toniga  power,  npon  (he 
Bubjecls  of  another  foreign  power  in  eniity  with  England.  Bailia^  IBato- 
rieal  Mtmoir,  tdL  ii.  part  4.  35.  The  earns  acta  were  declared  to  be  felony 
by  a  law  of  the  colony  of  New. York,  in  1699.  Smith't  tdUian  vf  lie  ZoM 
t^t\tColeny,ia\.  i.  35. 

1  Vtlia'tCom.  tome  ii.  335, 336.  Bynktnlaeci,!:.  17,  and  notebyi>ii: 
penaau  to  bit  Iranalalion,  p.  139.  Sir  L.  Jenkaa'  Worit,  714.  Set  port, 
pp.  ISe.  191. 
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clared,  that  no  subject  or  citizen  of  either  nation  shall 
accept  a  commission  or  letter  of  marque,  to  assist  an 
enemy  in  hostilities  against  the  other,  under  pEiin  of  be- 
ing treated  as  a  pirate. 

The  right  to  all  captures  vests  primarily  in  the  sove- 
reign, and  no  indi'vidual  can  have  any  interest  in  a  prize, 
whether  made  by  a  pubhc  or  private  armed  ves- 
sel, but  what  he  receives  'under  the  grant  of  the  •101 
state.  This  is  a  general  principle  of  public  juris- 
prudence, ,JeKoparta  eedatU  reipublica,  and  the  distribu- 
tion of  the  proceeds  ot  pnzes  depends  upon  the  regula- 
dons  of  each  state ;  and  unless  the  local  laws  have  other- 
wise provided,  the  prizes  vest  in  the  sovereign.'  But 
the  general  practice,  under  the  laws  and  ordinances  of 
the  beUigerant  governments  is,  to  distribute  the  proceeds 
of  captured  property,  when  duly  passed  upon,  and  con- 
demned as  prize,  (and  whether  captured  by  public  or 
private  commissioned  vessels,)  among  the  captors,  as  a 
reward  for  bravery,  and  a  stimulus  to  exertion.'' 

When  a  prize  is  taken  at  sea,  it  must  be  brought,  with 
due  care,  into  some  convenient  port,  for  adjudication  by 
a  competent  court;  though,  strictly  speaking,  as  between 
the  beUigerant  parties,  the  title  passes,  and  is  vested 
when  the  captureis  complete,  and  that  was  formerlybeld 
to  be  complete  and  perrect  when  the  battle  was  over, 
and  the  tpet  recvperandi  was  gone.  VoeC,  in  his  Com- 
mentaries upon  the  Pandects,'  and  the  authors  he  refers 
to,  maintain  with  great  strength,  aa  Lord  Mansfield  ob- 


>  Gntiut,  b.  3l  e.  6.  Vatlel,  b.  3.  c.  9.  sec  1G4.  The  Elselie,  5  Sob. 
Stp.  173.  Home  t.  Earl  Camden,  3  H.  Black*.  Sep.  S33.  Ai  cammon  Uw 
tbe  goods  liken  from  an  enemy  belong  to  ibe  capior.  Finch'*  Laia,  SB,  178. 
^  ^b4.  Stf.  135.    1  Wa».  Srp.  313.    See  in/re,  p.  357. 

k  Lord  LongbboTODxh,  1  H.  Blaekt.  Sep.  1B9— 191.  WhtaUn't  S.  voU 
S.  App.  p.  7,  note  e.  and  p.  71. 

•Tome ii.  p.  115$. 
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served  in  Qoav.  n^ilA<r<,'tbat  occupation  ofitself  trans- 
ferred  the  title  to  the  captor  per  tolam  occupationem 
domiaivm  prada  hoiHbu*  acquiri.  The  question  never 
arises  but  between  the  original  owner  and  a  neutral  pur- 
chasing from  the  captor,  and  between  the  or^nal  owner 
and  a  recaptor.  If  a  Cf^tared  ship  escapes  from  the 
captor,  or  is  retaken,  or  if  the  owner  ransoms  her,  hia 
property  is  thereby  revested.  But  if  neither  of  these 
events  happens,  the  question  as  to  the  change  of  title  is 
open  to  dispute,  and  many  ubitraiy  lines  have  been 

drawn,  partly  from  policy,  to  prevent  too  easy  dis- 
•lOS  positions  of  the  property  to  neutrals,  'and  partly 

from  equity,  to  extend  the  j'tu  pottlimnii  in  favour 
of  the  owner.  Grotius,^  and  many  other  writers,  and 
some  marine  ordinances,  as  those  of  Louis  XIV.  and  of 
congress  during  the  American  war,"  made  twenty-four 
hours'  quiet  possession  by  the  enemy,  the  test  of  tide  by 
capture.  Bynkershoeck^  says,  that  such  a  rule  is  repug- 
nant to  the  laws  and  customs  of  Holland ;  and  he  insists, 
that  a  firm  possession,  at  any  time,  vests  the  proper^  in 
the  captor,  and  that  ships  and  goods  brought  ia/ra 
praiidia,  do  most  clearly  change  the  property.  But  by 
the  modem  usage  of  nations,  neither  the  twenty-four 
hours  possession,  nor  the  bringing  the  prize  M/ht  pra- 
ndia,  is  sufficient  to  change  the  property  in  the  case  of 
a  maritime  capture.  A  judicial  inquiry  must  pass  up- 
on the  case,  and  the  present  enlightened  practice  of 
commercial  nations,  has  subjected  all  such  captures  to 
the  scrutiny  of  judicial  tribunals,  as  the  only  sure  way 
to  furnish  due  proof  that  the  seizure  was  lawiiil.  The 
property  is  not  changed  in  favour  of  neutral  vendee  or 


•  9  Burr.  Stp.  683.  k  B.  3.  c  6. 

t  Vmlin,  lib.  3.  ^t.  9.  an.  8.    Journali  of  tha  Confedention  Congtetl, 
M»Tch  arib,  1781,  Tol.  Tii.  p.  S9. 
'  Q.  J. PtA.  b.  1.  c.  4  ud  6.    MtrttiW  Samman/,  b.  8.  c.  3.  mc.  IL  S.  P. 
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rficaptor,  so  as  to  bar  the  original  owner,  until  a  regular 
sentence  of  condemnation  has  been  pronounced  by  some 
court  of  competent  jurisdiction,  belonging  to  the  sove- 
reign of  the  captoi;  and  the  purchaser  must  be  able  to 
show  documentary  evidence  of  that  &ct,  to  support  his 
title.  Until  the  capture  becomes  invested  with  the 
character  of  prize  by  a  sentence  of  condemoation,  the 
right  of  proper^  is  in  abeyance,  or  in  a  state  of  legal 
sequestratioD.  It  cannot  be  alienated  or  disposed  of, 
but  the  possession  of  it  by  the  government  of  the  captor 
is  a  trust  for  the  benefit  of  those  who  may  be  ultimately 
entitled.  This  salutary  rule,  and  one  so  necessary  to 
check  irreguleLT  conduct  and  individual  outrage,  has 
been  long  established  in  the  English  admiralty,* 
"and  it  is  now  every  where  recognised  as  the  law  103* 
and  practice  of  nations." 

The  condemnation  must  be  pronounced  by  a  prize 
court  of  the  government  of  the  captor,  sitting  either  in  the 
countiy  of  the  captor  or  of  his  ally.  The  prize  court  of, 
an  ally  cannot  condemn.  Prize  or  no  prize,  is  a  question  ^ 
belonging  exclusively  to  the  courts  of  the  country  of  the 
captor.  The  reason  of  this  rule  is  said  to  be,'  that  the 
sovereign  of  the  captors  has  a  right  to  inspect  their 
behaviour,  for  be  is  answerable  to  other  states  for  the 


>  CartlL  433.  10  l&i.  Stp.  79.  19  Sied.  Etp.  143.  9  Bw.  Stp.  694. 
3  £•».  JI(p.  97,  jii  Mti*.    I£ot.  139. 

t  FUd  Oweo,  1  S»b.  Btp.  117.  HeoTick  wd  Maria,  4  £«».  Sip.  45. 
r<ll*I,b.3.c.l4.Me.9I6.  Htimeeii  0f4ra,  adit.  Genen,  1744,  tome  U. 
310.360.  5£diLjI«p.994.  Douf.Btp.sn.  8Cyanet,996.  iWittUm, 
VB.  6  TmunL  Btp.  95.  3  DaUa*,  1, 3. 4.  Everr  coon  baa  a  right  to  in. 
qmra  into  thr  cmnpctattc;  of  iIm  jnriadieiion  of  t  foreign  conn  to  condeni* 
caplurad  propeity,  and  if  it  haa  none,  the  Mnianca  ia  null.  The  eonaul  of 
a  bclHceraat  in  t,  nentral  conntrr  haa  bo  power  to  eaodemn  priias.  Bee  etaea, 
.dMat  M  SUppiug,  Amer.  ediL,  5lh  ediL  Boaton,  1846,  pp.  30—33.  But  a 
priis  canied  into  ifae  cocntr?  of  an  all;  ma^  b«  condemned  Iheie,  and  even 
by  a  ccoaol  Moogtaig  to  the  eonotry  ti  tbe  eaplma,    Id.  p.  33. 

•  BuOittJoTtift  IiMftMM,  b.  3.  c.  9. 
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acts  of  the  captor.  The  prize  court  of  the  captor  may 
sit  in  the  territoiy  of  the  ally,  but  it  is  not  lawful  for 
such  a  court  to  act  in  a  neutral  territory.  Neutral  ports 
are  not  intended  to  be  auxiliary  to  the  operations  of  the 
power  at  war ;  and  the  law  of  nations  has  clearly  or- 
dained, that  a  prize  court  of  a  belligerant  captor  cannot 
exercise  jurisdiction  in  a  neutral  country.  This  prohi- 
bition rests  not  merely  on  the  unfitness  and  danger  of 
making  neutral  porta  the  theatre  of  hostile  proceedings, 
but  it  stands  on  the  ground  of  the  usage  of  nations.' 

It  was  for  some  time  supposed  that  a  prize  court, 
though  sitting  in  the  country  of  its  own  sovereign,  or  of 
bis  ally,  had  no  jurisdiction  over  prizes  lying  in  a  neu- 
tral port,  because  the  court  wanted  that  possession 
which  was  deemed  esaentifil  to  the  exercise  of  a  juris- 
diction in  a  proceeding  in  rem.  The  principle  vras  ad- 
mitted to  be  correct  by  Sir  William  Scott,  in  the 
*104  case  of  the  I^rick  Sf  Maria,^  and  he  acted  "upon 
it  in  a  prior  case.°  But  he  considered  that  the 
English  admiralty  had  gone  too  far,  in  supporting  con- 
demnations in  England,  of  prizes  abroad  in  a  neutral 
port,  to  permit  him  to  recall  tbe  vicious  practice  of  the 
court  to  the  acknowledged  principle ;  and  the  English 
rule  13  now  definitively  settled,  agreeably  to  the  old 
usage,  and  the  practice  of  other  nations.  Tbe  Supreme 
Court  of  the  United  States  has  followed  the  English 
rule,  and  it  has  held  valid  the  condemnations,  by  a  bel- 
ligerant court,  of  prizes  carried  into  a  neutral  port,  and 


>  Olasa  T.  The  Stoop  SeUa^,  3  DaUaa,  6.  Flad  Owso,  1  B»b.  Sep.  135. 
Hsvelock  V.  Rockwood,  8  Ttrm.  Sep.  268.  OiHy  v.  Borill,  2  EatTt  Stp. 
4T5.  Antuier  fa  tht  Fnutian  Sfemarial,  1753.  L'Inviiieible,  1  Wiralon, 
338.  The  Entrella,  4  Wliealon,  398.  The  Comet,  S  Ssb.  385.  The  Vjc 
torii,  EJt.  Ad.  B.  97. 

t  4  Sth.  Stp.  43. 

'Note  to  tbe  cue  of  ibe  Henlelder,  I  Sob. Aim.  Sep.  100. edit.  Phil*, 
delphis,  18ia 
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remaioing  there.  This  was  deemed  the  most  convenient 
practice  lor  neutrals,  as  well  as  for  the  parties  at  war ; 
and  though  the  prize  was  in  fact  within  a  neutral  juris- 
diction, it  was  still  to  be  deemed  under  the  control,  or 
tub  jiotalate,  of  the  captor.* 

Sometimes  circumstances  will  not  permit  property  i 
captured  at  sea  to  be  sent  into  port ;  and  the  captor,  m 
such  cases,  may  either  destroy  it,  or  permit  the  original 
owner  to  ransom  it.  It  was  formerly  the  general  cus- 
tom to  redeem  property  from  the  hands  of  the  enemy  by 
ransom  ;  and  the  contract  is  undoubtedly  valid,  when 
municipal  regulations  do  not  intervene.  It  is  now  but 
little  known  in  the  commercial  law  of  England,  for 
several  statntes  in  the  reign  of  Geo.  III.  absolutely  pro- 
hibited to  British  subjects  the  privilege  of  ransom  of 
property  captured  at  sea,  unless  in  a  case  of  extreme 
necessity,  to  be  judged  of  by  the  court  of  admiralty.'' 
A  ranscsn  bill,  when  not  locally  pn^ibited,  is  a  war  con- 
tract, protected  by  good  ftith  and  the  law  of  nations ; 
And  notwithstanding  that  the  contract  is  considered 
in  England  as  tending  to  relax  the  energy  of  war, 
And  "deprive  cruisers  of  the  chance  of  recapture,  "lOS 
it  is,  in  many  views,  highly  reasonable  and  hu- 
mane. Other  maritime  nations  regard  ransoms  as  bind- 
ing, and  to  be  classed  among  the  few  legitimate  commer- 
cia  belli.  They  have  never  been  prohibited  in  this 
country ;  and  the  act  of  congress  of  August  Sd,  1813, 


■  6  Bob.  Stp.  138.  KoM  lo  tbv  cue  of  tba  Schooaer  Sophie.  Smart  t. 
Wolf,  3  TVns.  Sep.  383.  Bynk.  h/  Duponeeau,  p.  38,  Boia.  Hadsonv. 
Gnceiier, 4 Omol, 993.  WiltismiT. Annrord,TC>mieJI,433.  iDthetrealy 
between  the  United  Ststei  uid  the  rtptiblic  of  Colombia,  -n  1835,  tut.  31,  and 
of  Cbili,  in  1833,  an.  31,  it  wa«  agreed,  ihai  iha  aatabliahed  conrte  for  prite 
caoae*  in  the  conntr]'  to  wbich  the  priie  naj  b«  condoeted,  choald  alMM 
lake  cognizBDCe  of  them. 

k  1  CkUly  M  Qm.  Law,  ISa 
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ioterdicting  tfae  use  of  Britiah  licenses,  or  passes,  did 
Dot  apply  to  the  contract  of  ransom.' 

The  efifect  of  a  raosoin  is  equivalent  to  a  safe  conduct 
granted  by  the  authority  of  the  state  to  which  the  captor 
belongs,  and  it  binds  die  commanders  of  other  cruisers 
to  respect  the  safe  conduct  thus  given  ;  and  under  the 
implied  obligation  of  the  treaty  of  alliance,  it  binds 
equally  the  cruisers  of  the  aUies  of  the  captor's  country.'' 
From  the  very  nature  of  the  connection  between  alUes, 
their  compacts  with  the  common  enemy  must  bind  each 
other,  when  they  tend  to  accompiiah  the  objects  of  the 
alhance.  If  they  did  not,  the  ally  would  reap  all  the 
fruits  of  the  compact,  without  being  subject  to  the  terms 
and  conditions  of  it ;  and  the  enemy  with  whom  the 
agreement  was  made  would  be  exposed,  in  regard  to 
the  ally,  to  all  the  disadvantages  of  it,  without  partici- 
pating in  the  stipulated  benefits.  Such  an  inequality 
of  obligation  is  contrary  to  every  principle  of  reason 
and  justice."' 

The  safe  conduct  implied  in  a  ransom  bill,  requires 
that  the  vessel  should  be  found  within  the  course  pre- 
scribed, and  within  the  time  limited  by  the  contract,  un- 
less forced  out  of  her  course  by  stress  of  weather,  or 
unavoidable  necessity.*  If  the  vessel  ransomed  perishes 
by  a  peril  of  the  sea,  before  arrival  in  port,  the  ransom 
is,  nevertheless,  due,  for  the  captor  has  not  insured 
•106  the  prize  against  the  perils  *of  the  sea,  but  only 
against  recapture  by  cruisers  of  his  own  nation,  or 
of  the  allies  of  his  country.    If  there  should  be  a  stipu- 


),  c  4.  an.  &  1  Smtrigm,  «.  13.  mo.  31. 
9  Fclin,  art  6G.  p.  149.  Le  Gmiiom,  o.  6.  art.  9.  Avtnw,  b.  9.  o.  19. 
Goodrich  T.  Goidoa,  15  Jain*-  Rrp.  6. 

k  Miller  t.  Tba  Rfl«>]nUoii,  9  DOimt,  15. 

'  Miller  T.  Miller,  2  Dallai,  15.  Palhiti,  TraUi  in  Drtit  it  Prtpriili, 
No.  134. 

*  FotkitT,  TVwlJ  du  Droit  dt  PnpriM,  No.  134, 135. 
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latioD  in  the  ntosoni  contract,  that  the  raoaom  ahould 
not  be  due  if  the  vesBel  was  lost  by  sea  perils,  the  pro- 
vision  ODght  to  be  limited  to  total  losses  by  shipwreck. 
and  aot  to  mere  stranding,  which  might  lead  to  frsnds, 
in  order  to  save  the  cargo  at  the  expense  of  the  ship.* 

If  the  vessel  should  be  recaptured,  out  of  the  route 
prescribed  by  the  contract  ibr  her  return,  or  after  the 
time  allowed  for  her  return,  and  be  adjudged  lawful 
prize,  it  has  been  made  a  question  whether  the  debtors 
of  the  ransom  are  discharged  from  their  contract.  Valia^ 
says,  that,  according  to  the  constant  practice,  the  debtors 
are  discharged  in  such  case,  and  the  price  of  the  ransom 
is  deducted  from  the  proceeds  of  the  prize,  and  given  to 
the  first  captor,  and  the  residue  goes  to  the  second  taker. 
80,  if  the  captor  himself  should  afterwards  be  taken  by 
an  enemy's  cruiser,  together  with  his  ransom  bill,  the 
ransom  becomes  part  of  the  lawful  conquest  of  the 
enemy,  and  the  debtors  of  the  ransom  are,  consequently, 
discharged  from  the  contract  under  the  ransom  bill.' 

In  the  case  of  Rieari  v.  Bettenham,'  an  English  vessel 
was  captured  by  a  French  privateer  in  the  war  of  1756, 
and  ransomed,  and  a  hostage  given  as  a  security  forthe 
payment  of  the  ransom  bill.  The  hostage  died  -while  in 
possession  of  the  French,  and  it  was  made  a  question  in 
the  K.  B.,  in  a  suit  brought  upon  the  ransom  bill  after 
the  peace,  whether  the  de^  of  the  hostage  discharged 
the  contract,  and  whether  the  alien  could  aue  on  the 
ransom  bill  in  the  English  courts.  It  was  shown,  that 
such  a  contract  was  valid  among  the  other  nations  of 
Europe,  and  that  the  owner  of  the  biU  was  entitled  to  sue 
upon  it,  and  that  it  was  not  discharged  by  the  death 
of  the  hostage,  who  was  taken  as  a  mere  collateral 


•  Ptkier,  Trmiti  tU  Fnfriiti,  Na  138.  »  Ori.  in  Prim;  vU  19. 

•  FttUer,  aU.  No.  139, 140. 

•  3  Anr.  Btf.  1734. 


igitized  by  Google 


•107  OF  THE  LAW  OF  NATIONa  [Pirt  L 

•security,  and  the  plaintiff  waa,  accordingly,  allowed 
to  recover.  But  it  has  been  since  decided,  and  it 
IB  now  understood  to  be  the  law,  tbat,  during  war, 
and  while  the  character  of  alien  enemy  continaes,  no  suit 
will  lie  in  the  British  courts  by  the  enemy,  in  proper 
person,  on  a  ransom  bill,  notwithstanding  it  is  a  contract 
arisingynre  6cWt.»  The  remedy  to  enforce  payment  of 
the  ransom  bill,  for  the  benefit  of  the  enemy  captor,  is  by 
an  action  by  the  imprisoned  hostage,  in  the  courts  of  his 
own  country,  for  the  recovery  of  bis  freedom.  This 
severe  technical  objection  would  seem  to  be  peculiar 
to  the  British  courts,  for  it  was  shown,  in  the  case  of 
Ricard  v.  £e(tmAam,  tobe  the  practice  in  France  and  Hol- 
land to  sustain  such  actions  by  the  owner  of  the  ransom 
contract.  Lord  Mansfield  considered  the  contract  as 
worthy  to  be  sustained  by  sound  morality  and  good 
policy,  and  as  governed  by  the  law  of  nations  and  the 
eternal  rules  of  justice.''  The  practice  in  France,"  when 
a  French  vessel  has  been  ransomed,  and  a  hostage  given 
to  the  enemy,  ia  for  the  officers  of  the  admiralty  to  seize 
the  vessel  and  her  cargo,  on  her  return  to  port,  in  order 
to  compel  the  owners  to  pay  the  ransom  debt,  and  re- 
lieve the  hostage :  and  this  is  a  course  dictated  by  a 
prompt  and  liberal  sense  of  justice. 

The  recapture  of  the  ransom  bill,  according  to  Valin,* 
puts  an  end  to  the  claim  of  the  captor-  He  may  be  de- 
prived of  the  entire  benefit  of  hia  prize,  as  well  as  of  the 
ransom  bill,  either  by  recapture  or  rescue,  and  the  ques- 
tions arising  on  them  lead  to  the  consideration  of  postli- 
miny and  salvage.    Upon  recapture  from  pirates,  the 


'  Anihon  *.  Fiaher,  Dmig.  Rep.  649,  doU.    The  Hoop,  I  B«b.  Sep.  II 
k  Coma  T.  BUckbarnc,  Doug.  Sep.  641. 
'  PmliUr,  Traili  ie  PivpHiti,  No.  144. 
'  Toni«  tL  lir.  9.  Hi.  9.  Mt  19. 
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property  is  to  be  restored  to  the  owner,  on  the  allowance 
of  a  reasonable  compensation  to  the  retaker,  in  the 
nature  of  salvage ;  for  it  •is  a  principle  of  the  law  'lOS 
of  oatioDS,  that  a  capture  by  pirates  does  not,  like 
a  capture  by  an  enemy  in  solemn  war,  change  the  title, 
or  divest  the  original  owner  of  his  right  to  the  property, 
and  it  does  not  require  the  doctrine  of  postliminy  to  re- 
store it.*  Id  France  property  may  be  reclaimed  by  ihe 
owner  within  a  year  and  a  day  ;h  but  in  some  other  coun- 
tries (and  Grotius  mentions  Spiiin  and  Venice)  the  rule 
Ibrmerly  was,  that  the  whole  property  recaptured  from 
pirates  went  to  the  retaker,  and  this  rule  was  ibunded  on 
the  consideration  of  the  desperate  nature  of  the  recovery. 

The  jut  patdminii  was  a  fiction  of  the  Roman  law,  ^-^j 
by  which  persons  or  things  taken  by  the  enemy  were 
restored  to  their  former  state  upon  coming  again  un- 
der the  power  of  the  nation  to  which  they  formerly 
belonged.  Foitliminiuta  Jit^it  eum  qui  captvt  est,  m 
civitau  lemper  fuisie.'  It  is  a  right  recognised  by  the  law 
of  nations,  and  contributes  essentially  to  mitigate  the 
calamities  of  war.  When,  therefore,  property  taken  by 
the  enemy  is  either  recaptured  or  rescued  from  him,  by 
the  fellow  subjects  or  allies  of  the  original  owner,  it  does 
lot  become  the  property  of  the  recaplor  or  rescuer,  as  if 
it  had  been  a  new  prize,  but  it  is  restored  to  the  original 
owner,byright  of  postliminy,  upon  certain  terms.  Move- 
-  ables  are  not  entitled,  by  the  strict  rules  of  the  laws  of  na- 
tions, to  the  full  benefit  of  postliminy,  unless  retaken  from 
the  enemy  promptly  after  the  capture,  for  then  the  origi- 
nal owner  neither  finds  a  difficulty  in  recognising  his 
efiects,  nor  is  presumed  to  have  relinquished  them.  Real 
property  is  easily  identified,  and,  therefore,  more  com- 


■  GntitM,  b.  3.  < 
k  Folin,  Onn.  Ion 
•  Jut.  1. 13.  5. 
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pletety  within  the  rigbt  of  postliminy ;  and  the  reason  for 
a  stricter  limitatitHi  of  it  in  respect  to  personal  property 
arises  from  its  transitory  natnre,  and  the  difficulty  of 
identifying  it,  and  the  consequent  presumption  that  the 

original  owner  had  abandoned  the  hope  of  reco- 
*109  vety.*    *This  right  does  not  take  e^ct  in  neutral 

countries,  because  the  neutral  nation  is  bound  to 
consider  the  war  on  each  side  as  equally  just,  so  far  as 
relates  to  its  effects,  and  to  look  upon  every  acquisition 
made  by  either  party,  as  a  lawful  acquisition  ;  with  the 
exception  of  cases  where  the  capture  itself  ie  an  infringe- 
ment of  the  jurisdiction  or  rights  of  the  neutral  power.'' 
If  one  party  was  allowed,  in  a  neutral  territory,  to  enjoy 
the  right  of  claiming  goods  taken  by  the  other,  it  would 
be  a  departure  from  the  duty  of  neutrality.  The  rig^t 
of  posthmiay  takes  place,  therefore,  only  within  die 
territories  of  the  nation  of  the  captors,  or  of  his  ally  ^ 
and  if  a  prize  be  brought  into  a  neutral  port  by  the  cap- 
tors, it  does  not  return  to  the  former  owner  by  the  law 
of  postliminy,  because  neutrals  are  bound  to  t^e  notice 
of  the  mihtary  rigbt  which  possession  gives,  and  which 
is  the  only  evidence  of  right  acquired  by  militiuy  force, 
as  contradistinguished  from  civil  rights  and  titles.  They 
are  bound  to  take  the  fact  for  the  law.  Strictly  speak- 
ing, there  is  no  such  thing  as  a  marine  tort  between  bel- 
ligerants.  All  captures  are  to  be  deemed  lawful,  and 
they  have  never  been  held  within  the  cognizance  of  the 
prize  tribunals  of  neutral  nations.''  With  respect  to  per- 
sons, the  right  of  posUiminy  takes  place  even  in  a  neu- 
tral country ;  so  that  if  a  captor  brings  his  prisoners  into 


•  Vatia,  b.  3.  c  14.  MC.  909. 

k  H'DoDoasb  t.  Diiuieir,  3  Datiai,  188.  198.    The  Jom&  Segnnda,  5 
ITbalM,  33a  358.    Sm,  ■lio.paM,  p.  131. 
>  Vattel,  b.  3,  e.  14.  wc  907, 908. 

*  L'Anuitsd  de  Rnei,  5  Ktcatra,  390. 
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a  neutral  port,  be  may,  perhaps,  confine  them  on  board 
fats  ship!  as  being,  by  fiction  of  law,  part  of  tbe  territory 
of  his  sovereign,  but  he  has  no  control  over  them  on 
shore.' 

•In  respect  to  real  property,  the  acquisition  by  "llO 
the  conqueror  is  not  fully  consummated  until  con- 
firmed by  the  treaty  of  peace,  or  by  tbe  entire  submis- 
sioo  or  destruction  of  the  state  to  which  it  belonged.'' 
If  it  be  recovered  by  the  original  sovereign,  it  returns  to 
the  former  proprietor,  notwithstanding  it  may,  in  the 
mean  time,  have  been  transferred  by  purchase.  The 
purchaser  is  understood  to  have  taken  the  property  at 
tfje  hazard  of  a  recovery  or  reconquest  before  the  end 
of  tbe  war.  But  if  the  real  property,  as  a  town  or  por- 
tion of  the  territoiy,  for  instance,  be  ceded  to  the  con- 
queror by  the  treaty  of  peace,  tbe  right  of  postliminy  is 
gone  for  ever,  and  a  previous  alienation  by  the  con- 
queror would  be  valid.' 

Id  a  land  war,  moveable  property,  after  it  has  been  in 
complete  possessioa  of  the  enemy  for  twenty-four  hours, 
(and  which  goes  by  the  name  of  booty,  and  not  prize,) 
becomes  absolutely  his,  ■without  any  right  of  postliminy 
in  favour  of  the  original  owner ;  and  much  more  ought 
this  species  of  property  to  be  protected  from  the  opera- 
tion of  tbe  mle  of  postliminy,  when  it  has  not  only  passed 
into  the  complete  poesession  of  the  enemy,  bat  been 
bona,fide  transferred  to  a  neutral.     By  the  ancient  and 


■  FaHct,  b.  3.  c.  7.  KClSS.  Byai.  by  Z^Mptmcfau,  pp.  116, 117,  nolei. 
Aattrimi  Ord.  of  ymUralUy,  AuguH  TtA,  1803,  trt.  19.  By  ods  of  the  pro. 
*iaona  of  >  commereiBi  treaty  batwesn  Cirthtce  and  Home,  in  ifae  earliest 
period  of  ibe  Roman  repoblie,  aooa  after  the  expolwon  of  Tsrqnin,  it  was 
•tipolated,  thel  if  either  party  ahontd  brinf  into  the  porta  of  the  other,  prieon. 
en  taken  from  an  ally,  the  priioneie  migbl  be  reclaimed  and  set  free.  Pely. 
Wm,  b.  3.  c  3. 

t  P^ff.  Dnil  it  U  Jfalure  far  Barhtyrae,  lie.  8.  c.  6.  *ec.  30. 

•  Vatta,  b.  S.  cI4.  MC.  919.    Htmrttni,  b.  B.  o.  3.  mo.  11,  IS. 
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Strict  doctrine  of  the  law  of  nations,  captures  at  sea  fell 
under  the  same  rule  aa  other  moveable  property  taken 
on  land  ;  and  goods  so  taken  were  not  recoverable  by 
the  original  owner  from  the  rescuer  or  retaker.  But  the 
municipal  regulations  of  most  states  have  softened  the 
rigour  of  the  law  of  nations  on  this  point,  by  an  equitable 
extension  of  the  right  of  posdicnioy,  as  against  a  recap- 
tion by  their  own  subjects.  The  ordinances  of  several 
'  of  the  continental  powers  confined  the  right  of  restora- 
tion, on  recaption,  to  cases  where  the  property 
*111  *had  not  been  in  possessitm  of  the  enemy  above 
twenty-four  hours.  This  was  the  rule  oftheFrench 
ordinance  of  ]  681  ;■  but  now  the  right  is  every  where 
understood  to  continue  until  sentence  of  condemnation, 
and  no  longer. 

It  is  also  a  rule  on  this  subject,  that  if  a  treaty  of 
peace  makes  no  particular  provisions  relative  to  cap- 
tured property,  it  remains  in  the  same  condition  in 
which  the  treaty  finds  it,  and  it  is  tacitly  conceded  to 
the  possessor.  The  right  of  postliminy  no  longer  exists, 
after  the  conclusion  of  the  peace.  It  is  a  right  which 
belongs  exclusively  to  a  state  of  war,''  and  therefore,  a 
transfer  to  a  neutral,  before  the  peace,  even  without  a 
judicial  sentence  of  condemnation,  is  valid,  if  there  has 
been  no  recovery  or  recaption  before  the  peace.  The 
intervention  of  peace  cures  all  defects  of  title,  and  vests 
a  lawful  possession  in  the  neutral,  equally  as  the  tide 
of  the  enemy  captor  himself  is  quieted  by  the  interven- 
tion of  peace.'  The  title,  in  the  hands  of  such  a  neu- 
tral, could  not  be  defeated  in  favour  of  the  original 
owner,  even  by  his  subsequently  becoming  an  enemy. 
It  would  only  be  liable,  with  his  other  property,  to  be 
seized  as  prize  of  war.'' 

'  Liv.  3.  tlL  9.    Dt*  Prutt,  arL  e.  '  Vatltl,  b.  3.  c.  14  tee.  31G. 

'  Schoonar  Sophia,  6  Bab.  Etp.  138. 

*  The  Furiuimft  Conception,  6  Sth,  Sep.  45. 
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Every  power  ia  obliged  to  conform  to  these  rules  i^ 
the  laW'Of  natioos  relative  to  postliminy,  whera^the  inf 
terests  of  neutrals  are  concerned.  But  iuicasesariBingi- 
between  its  own  subjects,  or  betwewithem  and  those  (rfr 
her  allies,  the  principle  mayiindergo  such  modi&catioa* : 
as  policj-  dictates.  Thus,  by 'several  English  stalotet,!. 
the  maritime  right  of  poatliminj,  as  among  Snglish' sub* 
jects,  subsists  to  the  end  of  the  war ;  and,  therefote,- 
sbipa  or  goods  captured  at  sea  by  an  enemy,  and  re- 
taken at  any  period  during  the  war,  and  whether  before 
or  after  seotenoe  of  condemnation,  are  to  be  restored  to 
the  original  proprietor,  on  securing  to  the  receptors  cer< 
tain  rates  of  salvage,  as  a  compensation  or  reward 
•for  the  service  they  have  performed."  The  ma-  *1H 
ritime  law  of  England  gives  the  benefit  of  this 
liberal  rule  of  restitution,  with  respect  to  the  recaptured 
property  of  her  own  subjects,  to  her  allies,  unless  it  ap- 
pears that  they  act  on  a  less  liberal  principle,  and  then 
it  treats  them  according  to  their  own  measure  of  justice.' 
Great  Britain  seems  to  have  no  fixed  rule  as  to  the 
quantum  of  salvage  on  a  foreign  vessel  in  cases  of  re* 
capture,  and  the  rate  of  salvage  in  other  nations  of  Eu- 
rope is  different,  as  allowed  by  different  nations. ■=  The 
allotment  of  salvage,  on  recapture  or  rescue,  is  a  ques- 
tion not  of  municipal  law  merely,  except  as  to  the  par- 
ticular rates  of  it.  It  is  a  question  of  the  jta  gentium, 
when  the  subjects  of  allies  or  neutral  states  claim  the 
benefit  of  the  recaption.  The  restitution  is  a  matter  not 
of  strict  right,  after  the  properly  has  been  vested  in  the 
enemy,  but  one  of  favour  and  relaxation ;  and  the  belli- 
gerent recaptor  has  a  right  to  annex  a  reasonable  con- 


•  I  Chitty  an  Cemmercial  Laie,  435. 
'  The  SsnU  Cruz,  1  Stb.  Btp.  49. 

<  WhtuUn  on  CapttiTti,  345, 346. 397.    Opinion*  aflht  Attmiits*  G*ntral, 
TOLL  435. 

Vol.  L  10 
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dilioD  to  his  liberality.'  Neutral  property,  retalcen  from 
the  enemy,  is  usually  restored,  without  the  payment  of 
any  salvage,  unless,  from  the  nature  of  the  case,  or  the 
Dsageg  of  the  enemy,  there  ia  a  probability  that  the 
property  would  have  been  condemned,  if  carried  into 
the  enemy's  ports,  and  in  that  case  a  reasonable  sal- 
vage ought  to  be  allowed,  for  a  benefit  has  been  con- 
ferred.* 

The  United  States,  by  the  act  of  congress  of  3d  March, 
1800,  directed  restoration  of  captured  property,  at  sea, 
to  the  foreign  and  friendly  owner,  on  the  payment  of 
reasonable  salvage  ;  but  the  act  was  not  to  apply  when 
the  property  had  been  condemned  as  prize  by  a  compe- 
tent court,  before  recapture  ;  nor  when  the  foreign  gov- 
ernment would  uot  restore  the  goods  or  vessels  of  the 

citizens  of  the  United  States,  under  the  like  cir- 
•118  cumstances.     The  statute  continued  *ibejvtp<M- 

liminii,  until  the  property  was  divested  by  a  sen- 
tence of  condemnation,  and  no  longer ;  and  this  was 
the  rule  adopted  in  the  English  courts,  before  the  exten- 
sion of  the  right  of  postliminy,  by  statutes,  in  the  reigna 
of  Geo.  11.  and  Geo.  IIL« 


'  The  Two  Friend*,  1  Sol.  Bur-  371.    Marthall  m  Am.  174.    Daag. 
Ay.  648. 
k  The  War  Oiuktn,  3  Sah.  Sep.  399.     The  Carloita,  S  Heh.  Rtp.  S4. 
•  Lord  HuufiBld,9  Anr. Stp. 693. 1309.    L'Aeiif,  1  Edw.  Adm.  Stf.  186. 
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LECTURE    VI. 

■OF    THE    QSNBBAL    BIGHTS    AND   DDTIBS    OF    NBVTRAt 
NATIOVS. 

Thb  rights  and  duties  which  belong  to  a  state  of  neu- 
trality fonn  a  very  interesting  title  in  the  code  of  inler- 
national  law.  They  ought  to  be  objects  of  particular 
study  in  this  country,  inasmuch  as  it  is  our  true  policy 
to  cherish  a  spirit  of  peace,  and  to  keep  ourselves  free 
from  those  political  connections,  which  would  tend  to 
■draw  us  into  the  vortex  of  European  contests.  A  nation, 
that  maintains  a  firm  and  scrupulously  impartial  neu- 
trality, and  commands  the  respect  of  all  other  nations  by 
its  prudence,  justice  and  good  faith,  has  the  best  chance 
to  preserve  unimpaired  the  blessings  of  its  commerce, 
the  freedom  of  its  institutions,  and  the  prosperity  of  its 
resources.  Belligerant  nations  are  interested  in  the  sup- 
port of  the  just  rights  of  neutrals,  for  the  intercourse 
which  is  kept  up  by  means  of  their  commerce,  contri- 
butes greatly  to  mitigate  the  evils  of  war.  The  public 
law  of  Europe  has  established  the  principle  that,  in  time 
-of  war,  countries  not  parties  to  the  war,  nor  interposing 
in  it,  shall  not  be  materially  affected  by  its  action ;  but 
they  shall  be  permitted  to  carry  on  their  accustomed 
trade,  under  the  few  necessary  restrictions  which  we 
shall  hereafter  consider. 

It  belongs  not  to  a  common  friend  to  judge  between  N«t 
the  belligerant  parties,  or  to  determine  the  question  ofputi>i- 
■right  between  them.'  The  neutral  is  not  to  favour  one  of 

*  Bgni.  I.  1.  c.  y,    BuTUnn«^ai,  toI.  ii.  pari  4.  c.  5.  kc  16,  17. 
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them  *to  the  detriment  of  the  other ;  aad  it  is  an  eesential' 
character  of  neutrality,  to  furnish  do  aids  to  one  party,, 
which  the  neutral  is  not  equally  ready  to  furnish  to  the 
other."  A  nation,  which  would  be  admitted  to  the  privileges 
of  neutrality,  muat  peribrm  the  duties  it  enjoins.  Even 
a  loan  of  money  to  one  of  the  belligerent  parties,  is  consi- 
dered to  be  a  violation  of  neutrality .*■  A  fraudulent  neu- 
trality is  no  neutrality.  But  the  neutral  duty  does  not 
extend  so  far  as  to  prohibit  the  fulGlment  of  antecedent 
engagements,  which  may  be  kept  consistently  with  an 
exact  neutrality,  unless  they  go  so  far  as  to  require  the 
neutral  nation  to  become  an  associate  in  the  war.*  If  a 
nation  be  under  a  previous  stipulation  made  in  time  of 
peace,  to  furnish  a  given  number  of  ships  or  troops  to  one 
of  the  parties  at  war,  the  contract  may  be  complied  with, 
and  the  state  of  peace  preserved,  except  so  far  a«  the 
auxiliary  forces  are  concerned.  The  cantons  of  Swit- 
zerland have  been  accustomed  to  furnish  such  assistance 
to  the  other  European  powers.  In  1788,  Denmark 
furnished  ships  and  troops  to  Russia,  in  her  war  with 
Sweden,  in  consequence  of  a  previous  treaty  prescrib- 
ing the  amount ;  and  this  was  declared  by  Denmark  to 


*  Mr.  Hunting,  ifter  referring  to  the  pimcdce  of  former  times  on  Ihe  inb. 

jeet  of  roreign  levies  in  neairal  countries,  and  critictUy  eiaminuig  tfae  te%- 
Boning  of  Valiel,  justly  concludeB  ihat  foreigti  levies  may  not  be  illowed  to 
one  belligersnl,  while  refused  to  his  anlHgonist,  conEistentl]'  wiih  ibe  dutiw 
of  neutralitf,  unless  such  an  eiclusive  privilege  was  granted  by  treaty  ante- 
cedent to  the  var.    Manning"!  Commeniarie*,  p.  180. 

b  Mr.  PUiering-i  Letltr  la  JKewra.  Pineknes,  MariUti  ond  Gtrty,  2d  of 
MaTch,  1798.  In  Dewutz  v.  Hendricks.  9  Moort',  C.  B.  Btp.  SS6,  it  was 
held  [o  be  contrary  to  the  law  of  nations,  for  persons  residing  in  England  to 
enter  into  engagemenls  to  raise  money,  by  way  of  loan,  for  tbe  purpose  of 
■upporting  sabjects  of  a  foreign  state  in  arms  againet  a  government  in  friend- 
ship with  England,  and  no  right  of  aciiou  Biiacbed  upon  any  such  contract. 

•  ratttl,  b.  3.  G.  6.  sec.  99, 100,  101.  lb.  c.  7.  sec.  104,  105.  Marfau^ 
Summary,  b.  B.  c.  5.  sec.  9.  Mr.  J^enen't  Lttltr  to  Mr.  Finekney,  Stp. 
Umbtr  7th,  1793. 
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4>e  an  act  consistent  with  a  spirit  of  amity  and  commei^ 
cial  intercourse  with  Sweden.  It  was  answered  by  the 
latter  in  her  counter  declaration,  that  though  she  could 
not  reconcile  the  practice  with  the  law  of  nations,  yet 
she  embraced  the  Danish  declaration,  and  Confined  her 

'  hostility,  so  far  as  Denmark  was  concerned,  to  the 

-  Danish  auxiliaries  famished  to  Russia."  '  Bnt,  if  a  neu- 
tral power  be  under  contract  to  fiimish  sQccours  to  one 
party,  he  is  said  not  be  bound  if  his  ally  was'  the 

■  aggressor ;  and  in  this  solitary  instance  the"  neu-  '117 
tral  may  examine  into  the' merits  of  the  war,  so 

-  far  as  to  see  whether  the  eatvt/aderu  exists.''  An  inquiry 
of  thb  kind,  institnted  by  the  party  to  the  contract, 

-  far  the  purpose  of  determining  on  its  binding  obhgation, 

-  bolda  out  strong  temptations  to  abuse ;  and,  in  the  lan- 
guage of  Mr.  Jenkinson,*  "when  the  execution  of  gaa- 
ranties  depends  on  questions  like  these,  itwill  nerer  be 

'  idifficult  for  an  ally  who  hath  a  mind  to  break  his  engage- 
dienta,  to  find  an  evasion  to  escape." 

A  nentral  hasa  right  to  pursue  his  ordinary  commerce,  m 
and  he  may  become  the  carrier  of  the  enemy's  goods,  i!t 
4^tbont  being  subject  to  any  confiscation  of  the  ship,  or 
of  the  neutral  articles  on  hoard;  though  not  withont  the 
risk  of  havii^  the  voyage  interrupted  by  the  seizure  of 
the  hostile  property.  As  the  neutral  has  a  rig^t  to  carry 
the  property  of  enemies  in  his  own  vessel,  so,  on  the  other 
band,  his  own  property  is  inviolable,  though  it  be  found 
in  the  vessels  of  enemies.  But  the  general  inviolability  of 
the  neutral  character  goes  further  than  merely  the  protec- 
doa  of  neutral  property.  It  protects  the  property  of  the 
belligerants  when  within  the  neutral  jurisdiction.     It  is 


•  JVew  Ann.  Btg.  for  1788,  tit  Poblic  P«per»,  p.  99. 

k  B^k.  Q.  T.  Pah.  b.  1.  c.  9.     Vatft,  b.  3.  c.  19.  lec.  168. 

•  DUcpuTte  on  tht  Cmtnet  of  Ih*  Oottrmnent  of  Grtat  Britain  in  retpeet 
nntrtl  nation*,  1757. 
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f  not  lawful  to  make  neutral  territoiy  the  scene  of  bostili^, . 
S    j^'orto  attack  an  enemy  while  within  itj  and  if  the  enemy 
>  vV'  ^  attacked,  or  any  capture  made,  under  neutral  protec- 
■%  r    1^  ^  \  ^otii  tbe  neutral  is  bound  to  redreas  the  injury,  and  efiect 
•.j^'/i  "  y^r  i'-\  restitution."     The  books  are  full  of  cases  recognising  this 
^'i      *'^  T''  Vp^rinciple  of  neutrality.     In  the  year  1793,  the  Britiah  ship 
•  'Ji/        J  •!#'  "Grange  was  captured  in  Delaware  Bay  by  a  French  &i- 
•^  \^S^^r^   gate,  and  upon  due  complaint,  the  American  government 
'    *■     "  caused  the  British  ship  to  be  promptly  restored.i* 

•118  So  in  the  case  of  the  Anna^'i  the  "sanctity  of  neu- 
tral territory  wa^  fully  asserted  and  vindicated,  and 
restoration  made  of  property  captured  by  a  British  crui- 
ser near  the  mouth  of  the  Mississippi,  and  within  the 
jurisdiction  of  the  United  States.  It  is  a  violation  of  neu- 
tral territory  for  a  belligeran  t  ship  to  take  her  station  with- 
in it,  in  order  to  carry  on  hostile  expeditions  from  thence, 
or  to  aend  her  boats  to  capture  vessels  being  beyond  it. 
No  use  of  neutral  territory,for  the  purposes  of  war,  can  be 
permitted.  This  is  the  doctrine  of  the  government  of  the 
United  States. "1  It  wasdeclaredjudiciallyinEngland,  in 
the  case  of  the  Tvxt  G^n-oedera  ^  and  though  it  was  not 
understood  that  the  prohibition  extended  to  remote  ob- 
jects and  uses,  such  as  procuring  provisions  and  other  in- 
nocent articles,  which  the  law  of  nations  tolerated,  yet  it 
wasexplicitlydeclared,thatnoproximateactsof  war  were 


*  GroHut,  b.  3.  c  4.  tec.  8,  noie  3.  Bynk.  b.  1.  c  8.  Vattet,  b.  3.  c.  T. 
■ec  133.    Burlamaqvi,  voL  LL  part  4.  c-  5.  tec  19. 

>  Mr.  Jtfftrmm't  LttUr  to  Mr.  TtnaM,  of  ISti  JUay,  1T93. 

<  h  Roi.  Btp.  373. 

<  Mr.  Bandolpk't  Circular  to  the  Governan  of  the  ocetral  ttatet,  April 
im,  1795.  Tbe  American  commimi antra  u>  the  ceuri  o(  Frence,  (Ben- 
jamiD  Fnnklin,  Silu  Deane  and  Arthur  Lee,)  in  tbeJr  circular  letter  in 
1777,  lo  ihe  commu>deri  of  American  innBd  veaeels,  CBrried  very  Tar  the 
exieiuioD  of  aeutral  prolecliou,  when  they  applied  it  indiacriminalely  (o  all 
eaplDra  "  within  aighl  of  a  neutral  cowt."  Diflowutie  Corrttpondtnei,  by 
/.  Sparkt,  Tol.  il.  110.     Vidt  nipra.  Lecture  II. 

•  3  Sob.  Bep.  163. 
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in  any  maoner  to  be  allowed  to  originate  on  neatnli  idf^ y  ^ 

ground;  and  for  a  ship  to  Btalion  herself  within  tbe  neu-|     (j3^ 

tral  line,  and  eendout  her  boats  onboatile  enterprises,  was 

an  act  of  hostility  much  too  immediate  to  be  permitted. 

No  act  of  hostility  is  to  be  commeaced  on  neutral  ground. 

No  measure  is  to  be  taken  that  will  lead  to  immediate 

violence.     The  neutral  is  to  carry  himself  with  perfect 

equality  between  both  belligerants,  giving  neither  the  one 

nor  the  other  any  advantage;   and  if  the  respect  due  to 

neutral  territory  be  violated  by  one  party,  without 

being  promptly  punished  by  ^ust  animadversion,    *X19 

it  would  soon  provoke  asimilar  treatment  from  the 

other  party,  and  the  neutral  ground  would  become  the 

dteatre  of  war.* 

If  a  belligerant  cniiser  inofiensively  passes  over  a  por- 
tion of  water  lying  within  neutral  jurisdiction,  that  fact 
is  not  usually  considered  such  a  violation  of  the  territory 
as  to  a£fect  and  invalidate  an  ulterior  capture  made  be- 
yond it.  The  passage  of  ships  over  territorial  portions 
of  the  sea,  is  a  thing  less  guarded  than  the  passage  of 
armies  on  land,  because  less  inconvenient,  and  permis- 
sion to  pass  over  them  is  not  usually  required  or  asked. 
To  vitiate  a  subsequent  capture,  the  passage  must  at 
least  have  been  expressly  refused,  or  the  permission  to 
pass  obtained  under  false  pretences.^ 

Tbe  right  of  a  refusal  of  a  pass  over  neutral  territory 
to  the  troops  of  a  belUgerant  power,  depends  more  upon 
the  inconvenience  falling  on  the  neutral  state,  than  on 

•  Whca  Don  Miguel,  in  IBM,  ucended  ibe  ihrooe  «r  Ponugsl  by  s  Toie 
of  ibc  PuringueTC  CoriM,  in  TioUtion  oftbe  tiil«  bjr  lueeenion  of  hi*  niece. 
Donna  Maria,  Ensl'nd  declared  hanelf  nenlral  aa  between  (bate  clatmania 
in  ^eir  domealic  quarrel  for  the  ctovd.  Having  declared  her  neutrality, 
Eo^and  mainlaiaed  it  with  fidelity  and  vigour.  She  would  not  allow  any 
warlike  equipmenti  by  either  parly  in  her  ports  ;  and  when  an  armsmeilt  hod 
been  fittMl  oat  in  diagviie,  and  aailed  from  Plymoath,  in  aupport  of  (be  claims 
of  Donna  Maria,  England  tent  a  naval  force,  and  aetnally  intercepted  the 
Portugueae  arma^nant  in  ita  dntinadon  to  the  ialand  Terccln. 

^  Tbe  TwM  Gebroedera,  3  R(A .  Sep.  336. 
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any  injustice  committed  to  the  third  {)arty,  who  is  to  be 
affected  by  the  peroussion  or  refuaaL  It  is  no  ground  of 
oompUist  against  the  intermediate  neutral  state,  if  it 
giants  a  passage  to  beUigerant  troops,  though  incim- 
vemence  may  thereby  ensue  to  the  adverse  belligerant. 
It  is  a  matter  resting  in  the  sound  discretion  of  the  neu- 
.tral  power,  who  may  grant  or  withhold  the  permission, 
without  any  breach  of  neutrality.'  No  belligerant  power 
oan  daim  the  right  of,  passage  through  a  neutral  terri- 
tory, unless  fbiuided  upon  a  previous  treaty,  and  it  can- 
■Dot  be  .granted  by  a  neutral,  where  there  is  no  anteoedeat 
treaty,  unisss  anequality  of  privilege  be.aUowed  to  both 
beUigeBanta.  .This  is  the  reasonable  and  just  rule  to  be 
deduced  from  the  opinions  of  jurists  and  the  conventional 

law  of  tDodern  Qations.>> 
*1S0  *Bynkerahoeck'  makes  one  exception  to  the 
.general  inviolabUity  of  neutral  territory,  and' sup- 
poses that  if  an  enemy  be  .attacked  on  hostileground,  or 
in  the«pensea,  and  See  within  the  jurisdiction  of  a  neu- 
tral state,  die  victor  may  pursue  him  dum  /ervei  opui,  and 
seize  his  prize  within. the  neutral  «tate.  He  rests  his 
<^>inion  entirely  on  the  authority  and  practice  of  the 
Dutch,  and  admits  that  he  had  never  seen  the  distinctioQ 
taken  by  the  publicists,  or  in  the  practice  of  nations.  It 
appears,  however,  that  Gasaregis,  and  several  other 
foreign  jurists  mentioned  by  Azuni,**  held  a  similar  doc- 
trine.   But  D'Abreu,  Valin,  Emerigon,  Vattel,  Azuni 

•  GreUui,  b.  a  c  3.  mc.  13.  n.  4.  Valltl,  b,  3.  c.  7.  mc.  119.  13S.  197. 
Sir  William  Scott,  .1  Bab.  Sep.  353. 

b  Gntiiu,  b.  3.  c.  7.  mc.  3,  3.  Vattel,  b.  3.  cT  wc.  136.  JlGtmut^f 
CommeHlarir*,  162 — IdG.  Wiihio  i  f«w  ynn  after  ibe  expaliion  of  ibe 
Tirquias,  iha  Romaiu,  under  the  aiupicsB  of  tbe  Coniul  Spuiiiu  Cuatiu, 
concluded  a  league  with  Ibe  ibinjr  cilies  or  ilala*  of  Lalium  ;  and  one  atlicls 
WM,  that  nailber  pari]'  ahauld  ^ve  lo  eacb  oiher's  envmiea  a  paaaage  through 
Diair  lands.    Diasyiiat,  b.  6.  aec  95.     Nitbulir't  HUtory  af  Stmt,  toL  ii.  36. 

-Q.J.Ptth.h.l.c.%. 

*  Msritimt  Law,  vd.  ii.  333.  edit.  N.  Y. 
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and  others,  maintain  die  sounder  doctrine,  that  when  the 
flying  enemy  has  entered  neutral  territory,  he  is  placed 
immediately  under  the  protection  of  the  neutral  powfer. 
The  same  broad  principle  that  would  tolerate  a  forcible 
entrance  upon  neutral  ground  or  waters,  in  pursuit  of  the 
foe,  would  lead  the  pursuer  into  the  heart ofacommer- 
-cial  port.  There  is  no  exception  to  the  rule,  that  every 
vohintaryentrance  into  neutral  territory,  with  hosrilepur- 
poses,  is  absolutely  unlawful.'  The  neutral  bonier  mast 
not  be  used  as  a  shelter  for  making  preparatjoua  to  renew) 
ihe  attack ;  and  though  the  nentral  is  not  obliged  to  re- 
fuse a  passage  and  safety  to  the  pursuing  party,  be  ought 
to  cause  him  to  depart  as  soon  as  possible,  and  Hot  per- 
'mit  him  to  lie  by  and  Watch  his 'Opportunity  for  farther 
-contest.  This  would' be  tnaking  the  neutral  country  di- 
TOftdyailXiliaiytotbe'war;  and  to  the  comfort  and  support 
-■6f  one  pAlty.  'In  the' case  of  the  i*nioi''Sir  WilHam  Scott 
vas-inclined  to  agree  snth'Bynkershoecktothis  extent; 
that  if  a  vessel  refuse  to  submit  to  visitation  and  search, 
and  fled  within  neutral  territory ,  to  places  which  were  un- 
'ifthabited,  like  the  little  mud  islands  before  the 
"•mooth  of  the  Mississippi,  and  the  cruiser,  without '*121 
iigury  or  annoyance  to  any  person,  should  quietly 
'lake  possession  of  his  prey,  he  would  not  stretch  the 
point  so  far,  on  that  account  only,  as  to  hold  the  capture 
illegal.  But  in  this,  as  well  as  in  every  other  case  of 
the  like  kind,  there  is,  in  ttriclojure,  a  violation  of  neu- 


•  Tatttl,  b.  3.  c.  7.  MC.  133.  1  Emerig**,  Traiti  it*  A—.  A4».  Atmi, 
ToLii.  993.  It  wu  obcerred  br  llie  American  Secrelir]' ofSuie,  (Mr.Web- 
■Wt,)  in  ihe  diplonutie  comupondenca  between  him  and  the  British  miniMer, 
-{Lofd  Aahbanon,)  relaiiva  to  iha  cmc  nr  the  ■leam-bait  Caroliiic,  on  ibe 
'Guudiui  border,  and  aeemingly  admitted  bf  Lord  AahbanoD,  that  to  jualif]' 
•  hoMile  entrance  apon  nentrat  lerriioiy,  there  miiai  «xac  a  necMntjr  oraelf. 
-defence,  iiuiani,  ererwfaelniing,  leanns  no  choice  of  means,  and  no  mement 
£ar  deiiberalion. 
*ilM.Btf.  3G5. 
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tral  juriadictioD,  and  the  aeutral power  wouldhave  a  right 
to  iosist  OD  a  restoration  of  the  property.  It  was  observed 
by  the  same  high  authority,  in  another  case,  depending 
on  a  claim  of  territory,*  "  that  when  the  factisestablished 
it  overrules  every  other  consideration.  The  capture  is 
done  away ;  the  property  must  be  restored,  notwithstand- 
ing it  may  actually  belong  to  the  enemy." 
Friui  A  neutral  has  no  right  to  inquire  into  the  validity  of  a 
MBttdpoiti.  capture,  except  in  cases  in  which  the  rights  of  neutral 
jurisdiction  were  violated  ;  and,  in  such  cases,  the  nenr 
tral  power  will  restore  the  property,  if  found  in  the  hands 
of  the  offender,  and  within  its  jurisdiction,  regardless  of 
any  sentence  of  condemnation  by  a  courtofabelligerast 
captor.''  It  belongs  solely  to  the  neutral  government  to 
raise  the  objection  to  a  capture  and  title,  founded  on  the 
violation  of  neutral  rights.  The  adverse  belligerant  has 
no  right  to  complain,  wheu  the  prize  is  duly  libelled  be— 
fore  a  competent  court."  If  any  complaint  is  to  be 
made  on  the  part  of  the  captured,  it  must  be  by  his 
government  to  the  neutral  government,  for  a  fraudulent, 
or  unworthy,  or  unnecessary  submission  to  a  violation- 
of  its  territory,  and  such  submission  will  naturally  pro- 
voke retaliation.  In  the  case  of  prizes  brought  within- 
a  neutral  port,  the  neutral  sovereign  exercises  juris- 
•122  diction  so  far  as  to  restore  the  property  of  its  •own 
subjects,  illegally  captured  ;  and  this  is  done,  says 
Valin,*  by  way  of  compensation  for  the  asylum- 
granted  to  the  captor  and  his  prize.  It  has  been  held, 
in  this  country,  that  foreign  ships,  offending  against  our 
laws,  within  our  jurisdiction,  may  be  pursued  and  seized 


'TheVrow  Anna  Catharini,  5  Enh.  Bep.  iS. 

t  Tbe  ArroguiB  Bircelones,  T  Wheafon,  496.     Tie  Aaftrian  Ordinane* 
of  Ntutrality,  Augutt  lilt,  IBOB,  >ri.  la    L*  Amiaud  da  Rues,  S  Wlum- 
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upon  the  ocean,  and  rightfully  brought  into  our  porta 
for  adjudication.' 

The  government  of  the  United  States  was  warranted  i 
by  the  law  and  practice  of  nations,  in  the  declarations 
made  in  1793,  of  the  rules  ofneutrality,  which  were  par- 
ticQlarly  recognised  as  necessary  to  be  observed  by  the 
beUigerant  powersi  in  their  intercourse  with  this  country.^ 
These  rules  were,  that  the  original  arming  or  equipping 
of  vessels  in  our  porta,  by  any  of  the  powers  at  war,  for 
military  service,  was  unlawful ;  and  no  such  vessel  was 
entitled  to  an  asylum  in  our  ports.  The  equipment  by 
them  of  government  vessels  of  war,  in  matters  which,  if 
done  to  other  vessels,  would  be  applicable  equally  to 
commerce  or  war,  was  lawful.  The  equipment  by  them 
of  vessels  fitted  for  merchandise  and  war,  and  applicable 
to  either,  was  lawfiil ;  hut  if  it  were  of  a  nature  solely 
applicable  to  war,  it  was  unlawful.  And  if  the  armed  jrjt.  ^  ^ 
vessel  of  one  nation  should  depart  from  our  jurisdiction,  /^"^  ( 
no  armed  vessel,  being  within  the  same,  and  belonging 
to  an  adverse  belUgerant  power,  should  depart  until 
twenty-fourfaoursafter  the  former,  without  being  deemed 
To  have  violated  the  law  of  nations.'  Congress  have  re- 
peatedly, by  statute,  made  suitable  provision  for  the  sup- 
port and  due  observance  of  similar  rules  of  neutrality, 
and  given  sanction  to  the  principle  of  them,  as  be- 
ing 'founded  in  the  universal  law  of  nations.  It  is  *1SS 
declared  to  he  a  misdemeanor  for  any  citizei)  of 
the  United  States,  within  the  territory  or  jurisdiction 


•  The  Minanna  Flon,  11  Wlttten,  G. 

k  FatXl,  b.  3.MC.  104.  Wolfiiu.mcAni.  AuitHan  Ordinanci  of  Niu. 
tnUty,  Angmtt  tlh,  1B03.  Cnrt  de  Droit  PuUie,  par  H.  Pinheiro-Fsmdim, 
WiDeiL  pp.  44-47. 

•  Ijutrnttiont  M  tkt  CeUtctott  af  tht  Cuilonu,  Augvt  Wi,  1793-  Mr. 
J^trtttU  Letltri  la  1£  Genet,  af  Sth  and  nth  June,  1793.  Hi*  Letter  t» 
Xr.  Marrit,ofl6tkAiigiitt,'\lS3.  Mr.  Piettring'i  Letter  to  Mr.  Pineinti/, 
Jmmmary  lUk,  im.  ,Hit  LetltrU  M.  A<Ut,JmntiaTy,30tk,ll9S. 
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thereof,  to  accept  and  exercise  a  commiasion  to  serve  a 
foreign  prince,  state,  colony,  district  or  people,  in  vmr. 
by  land  or  by  sea,  against  any  prince,  state,  colony,  dis- 
trict or  people,  with  whom  the  United  States  are  at 
peace ;  or  for  any  person,  except  e  subject  or  citizen  of 
aoy  foreign  prince,  state,  colony,  district  or  people,  tran- 
siently within  the  United  States,  on  boardof  any  foreign 
armed-vessel,  within  the  territory  or  jurisdiction  of  Uie 
United  States,  to  enlist  or  enter  himself,  or  hire  or  retain 
another  person  to  enUst  or  enter  himself,  or  to  go  beyond 
the  limits  or  jnrisdiction  ofthe  United  States,  with  intent 
'to  be  Miliated  or  entered  in  the  service  of  any  foreign 
prince,  state,  colony,  district  or  people,  as  a  soldier,  or 
mariner,  or  seaman ;  or  to  fit  out  and  arm,  or  to  increase 
or  augment  the  force  of  any  armed  vessel,  with  intent 

■  that  BBch  vessel  be  employed  in  the  service  of  any 

■  foreign  power  at  war  with  another  power,  with  wfa<Hn 
we  are  at  peace ;  or  to  begin,  or  set  on  loot,  or  provide, 
■cr  prepare  the  means  for  any  military  expedition  or  en- 
'  tcrprvBe,  to  be  carried  oajnm  theaee  against  the  territoiy 
'or  dominions  of  any  foreign  prince  or  state,  or  of  any 

colony,  district  or  people,  with  whom  we  are  at  peace  ; 
or  to  hire  or  enlist  troops  or  seamen,  for  foreign  military 
or  naval  service ;  or  to  be  concerned  in  Qtting  out  any 
vessel,  to  cruise  or  commit  hostilities  in  foreign  service, 
agftinst  a  nation  at  peace  with  us;  and  the  vessel,  in  this 
latter  case,  is  made  subject  to  forfeiture.  The  President 
of  the  United  Slates  is  also  authorized  to  employ  force 
to  compel  any  foreign  vessel  to  depart,  which,  by  the 
law  of  nations,  or  by  treaty,  ought  not  to  remain  within 
the  United  States,  and  to  employ  the  public  force  gene- 
rally, in  enforcing  the  observance  of  the  duties  of  neu- 
trality prescribed  bylaw.'  In  the  case  ofthe  Santmima 


•  AtU  of  C»ugrtm,af  SlMu<u,nM,  tni^OlJ,  April,  1618,  c.  83.    Bjr 
«n  ui  of  ConfTSM  of  March,  lOih,  1838,  c.  81,  iba  provuiona  of  tha  met  of 
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TVinuJa^*  it  was  decided,  thatcaptaies  madeby-a  vea-. 
sel  so  illegally  fitted  out,  whether  b  public  or  private 
armed  sbipi  were  torts,  and  that  the  .origiual  owner  was 
entitled  to  restitutioD,  if  the  property  was  brought  withia 
our  juriBdiction ;  but  that  an  illegal  outfit  did  not  aflect 
a-  capture  made  after  the  cruise  to  -which  the  outfit  had 
been  applied  had  terminated.  The  ofibnce  was  depo- 
sited with  the  voyage,  and  the  deltctmn  ended  withtfae 
termination  of  the  cruise.'' 

Though  a  belligerant  vessel  may  not  enter  within  neu-     ««•  m 
tral  jurisdiction  for  hostile  purposes,  she  may,  consist- 
ently with  a  state  of  neutrality,  until  prohibited  by  the 
neutral  power,  bring  her  prize  into  a  neutral  port,  and 
sell  it.'    The  neutral  power  is,  however,  at  liberty 
*to  refiise  this  privilege,  provided  the  refusal  be  *124 
made,  as  the  privilege  ought  to  be  granted,  to  both 
parties,  or  to  neither.  The  United  States,  while  a  neutral 
power,  frequently  asserted  the  right  to  prohibit,  at  dis- 
cretion, the  sale  within  their  ports,  of  prizes  brought 
in  by  the  belligerants ;  and  the  sale  of  French  prizes  was 
allowed  as  an  indulgence  merely,  until  it  interfered  with 
the  treaty  with  England  of  1794,  in  respect  to  prizes' 


1816  were  enlarged  and  applied  lo  any  miliiary  expedition  oi  entecpcut 
■^DSl  the  territory  of  sny  foreign  prince  or  BlBle,  or  of  any  colony,  diBlrict 
or  peopla,  conterminou*  with  the  United  Steles,  and  with  wbom  tbey  ere  *t 
peace.  Greal  Britain,  by  act  of  parliament  of  53  Geo.  III.,  called  the  Foreign 
Ealielment  Act,  in  like  manoer  prohibited  enliattnentd  and  equipmenli  with- 
in the  king's  dominion!,  for  warlike  purposei  in  foreign  stalee. 

•  7  meatan,  2S3. 

»  The  Mamentrf  B  neutral  nation  may  aerreon  board  of  a  commrretal  Tea. 
ael  ofa  belligenni  power,  or  be  employed  in  a  conlmband  trade  on  board  of 
t  Denlral  Teaael,  without  being  liable  to  punishment  personally,  by  the  mii. 
oicipal  law*  of  hie  own  country,  or  by  the  lew  of  nations.  Opinieni  of  ikt 
Atianirft  General  0/  tht  Uniltd  Stutit,  vol.  i.  35. 

•  Byni.  b.  1.  c.  15.  Vatltl,  h,  3.  c.  T.  esc.  133.  JVforfrn*,  b.  8.  c.  6.  tee.  G. 
Hopner  v.  Appleby,  5  iUawn't  Sep.  77. 
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made  by  privateers.'  In  the  opinion  of  some  jurists,  it 
is  more  consistent  with  astateof  neutrality,  and  the  dic- 
tates of  true  policy,  to  refuse  this  favour;  for  it  must  be 
very  inconvenient  to  permit  the  privateers  of  contending 
nations  to  assemble,  together  with  their  prizes,  in  a  neu- 
tral port.  The  edict  of  the  States  General  df  1666,  for- 
bade foreign  cruisers  to  sell  their  prizes  in  their  neutral 
ports,  or  cause  them  to  be  unladen ;  and  the  French  ordi- 
nance of  the  marine  of  1681,  contained  the  same  prohi- 
bition, and  that  such  vessels  should  not  continue  in  port 
longer  than  twenty-four  hours,  unless  detained  by  stress 
of  weather.*'  The  admission  into  neutral  porta  of  the 
public  ships  of  the  belligerant  parties,  without  prizes, 
and  under  due  regulations,  is  considered  to  be  a  favour, 
required  on  the  principle  of  hospitality  among  friendly 
powers,  and  it  has  been  uniformly  conceded  on  the  part 
of  the  United  States." 
,'.  But  neutral  ships  do  not  ailbrd  protection  to  enemy's 
» property,  and  it  may  be  seized  if  found  on  board  of  a 
neutral  vessel,  beyond  the  limits  of  the  neutral  jurisdic- 
tion. This  is  a  clear  and  well-settled  principle  of  the 
law  of  nations.''    It  was  formerly  a  question,  whether 


*  tntiruetimi*  to  lAi  Amnion  MinMert  to  Frattet,  July  1911, 1.97.  Mr. 
Pietering't  Letter!  to  M.  Adet,  May  Sith,  nod  Notember  ISiA,  1796.  Hit 
Letter  to  Mr.  Pinekney,  January  IGlh,  1797.  It  ii  deemed  proper  and  eafe 
for  a  aeurral  poirei  to  permit  a  prize  brought  into  port  in  diatrem,  to  ie  re- 
pmirrd,  for  the  purpoK  of  further  nftviplion.  Opimane  a/  the  Attomeye 
Oewral,  vol  L  603. 

k  Valin'i  Cowt.  tsme  ii.  373. 

*  Mr.  Jefftrim-i  Letter  to  itfr.  Hanmond,  Sept.  9th,  1793.  [rutruethne  to 
tie  American  Oymmieiionert  to  FtBttee,  July  15tA,  1797.  Cavri  de  Jhoil 
Pnilic,  par  M.  Piaieiro-Ferrtira,  tome  ii.  p.  47.  Such  public  veaaela  are 
exempt  from  ibe  juriBdietion  of  the  local  aulhoriliea,  but  this  exemption  diiea 
not  eilend  to  private  venelv.      Vide  infra,  p.  156,  note. 

*  Orotiue,  1.  3.  c.  G.  aee.  6.  Heinrc.  de  Nam.  eb.  ttcl.  c.  3.  MC.  9.  Bynt. 
Q.  J.  Pub.  c.  14.  Loceeniai,  de  Jare  mar.  tl  nan.  b.  H.  c.  4.  (ec.  3.  MMoy, 
dt  fart  nurilimo,  h.  1.  c.  1.  *ec.  18.    Zampredi,  du  Commerce  dee  niatre; 


igitized  by  Google 


I 


Lm.  ti.]  of  the  law  of  nations.  igg* 

the  neutral  •ship  conveying  enemy'a  property,  waa 
Dot  liable  to  confiscation  for  that  cause.  This  was 
the  old  law  of  France,*  in  cases  in  which  the  master 
of  the  vessel  knowingly  took  on  board  enemy's  property ; 
butBynkershoeck  truly  observes,  that  the  master'sknow- 
ledge  is  immaterial  in  this  case,  and  that  the  rule  in  the 
Roman  law,  making  the  vessel  liable  for  the  fraudulent 
■act  of  the  master,  was  a  mere  fiscal  regulation,  and  did 
not  apply;  and  for  the  neutral  to  carry  enemy's  goods 
is  not  unlawful,  like  smuggling,  and  does  not  affect  the 
neutral  ship."  If  there  be  nothing  unfair  in  the  conduct 
of  the  neutral  master,  he  will  even  be  entitled  to  his 
reasonable  demurrage,  and  his  freight  for  the  carriage  of 
the  goods,  though  he  has  not  carried  them  to  the  place  of 
destination.  They  are  said  to  be  seized  and  condemned, 
not  tx  deliao,  but  only  ex  re.  The  capture. of  them  by 
the  enemy,  is  a  delivery  to  the  person,  who,  by  the  rights 
of  war,  was  substituted  for  the  owner.'  Bynkershoeck* 
thinks  the  master  is  not  entitled  to  freight,  because  the 
goods  were  not  carried  to  the  port  of  destination,  though 
he  admits  that  the  Dutch  lawyers,  and  the  consolato,  give 
freight.  But  the  allowance  of  freight  in  that  case  has 
been  the  uniform  practice  of  the  English  admiralty  for 
near  two  centuries  past,  except  when  there  was  some 
circumstance  of  mala  fides,  or  a  departure  from  a  strictly 
proper  neutral  conduct.'  The  freight  is  paid  not  pro  < 
rata,  but  in  loto,  because  capture  is  considered  as  deli-  \ 
very,  and  the  captor  pays  the  whole  freight,  because 
he  represents  his  enemy,    by  possessing  himself  of 


sec.  10, 11.     Vattrt,  b.  3.  c.  7.  mc.  115.    Aaiwtr,  in  1753.  te  tht  I 
Jfnurisl.    Cmutilal  dt  la  Mtr,  pat  BoaetuT,  lame  ii.  c  373.  S76.  tec.  1004. 

•  Ord.  dt  la  MirriBt,  )\i.  3.  lit.  9, 4a  Pritei,  >n.  7. 

k  B^t.  J.  Pub.  lib.  1.  c.  14. 

.  Vattel,  b.  3.  c  7.  Mc.  1 15.  J  B.  1.  e.  14. 

■  Jtntnuan'i  Ditanirtt  in  1757,  p.  13.    Tha  AllM,3.ffe(.  Etp.304.Bou. 
Amtmtr  to  titt  Fnutiaa  Mmtritl,  1753. 
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tfae  enemj^a  goods  *jure  belli,  aod  he  internipu  thh 
actual  delivery  to  the  cooaignoe.* 

The  right  to  take  enemy's  property  on  board  a  neutral, 
ship,  has  been  much  conteaied  by  particular  nations, 
whose  iDterests  it  strongly  opposed.  This  was  the  case 
with  Prussia  in  the  case  of  the  Silesia  loan,  and  with 
the  Dutob  in  the  war  of  1766;  and  Mr.  Jenkinson 
{afterwards  Earl  of  Liverpool)  published,  ia  1757,  adie- 
course,  very  Mt  and  satisfactory,  on  the  ground  of  au- 
thority and  usage,  in  favour  of  the  legality  of  the  right, 
whenno  treaty  intervened  to  control  it.  The  rnleihaa 
been  steadily  maintained  by  Great  Britain.  In  France 
it  has  been  fiuctuating.  The  ordinance  of  the  marine)  or 
1661 ,  asserted  the  ancient  and  severe  rule,  that  the  neu- 
tral ship,  having  on  board  enemy's  property,  was  subject 
to  confiscation.  The  same  rule  was  enforced  by  the 
arrets  of  169!i  and  1704,  and  relaxed  by  those  of  1744 
and  1778.'*  In  1780,  the  Empress  of  Russia  proclaimed 
tfae  principles  of  tfae  Baltic  code  of  neutrality,  and  de- 
clared she  would  maintain  them  by  force  of  arms.  One 
of  the  articles  of  that  code  was,  that  "  all  eflfects  belong- 
ing to  the  subjects  of  the  betligerant  powers,  should  be 
looked  upon  as  free  on  board  of  neutral  ships,  except 
only  sucb  goods  as  were  contraband."  Tfae  principal 
powers  of  Europe,  as  Sweden,  Denmark,  Prussia,  Ger- 
many, Holland,  France,  Spain,  Portugal  and  Naples, 
and  also  these  United  States,  acceded  to  the  Russian 
principles  of  neutrality.'  But  the  want  of  the  consent 
of  a  power  of  such  decided  maritime  superiority  as  that 
of  Great  Britain,  was  an  insuperable  obstacle  to  the  suc- 
cess of  the  Baltic  conventional  law  of  neutrality ;  and  it 


•  The  Copenhigcn,  1  Boh.  Sep.  369. 
»   Foiin'»  Com.  1,  3.  lit.  9.  dtt  Fritri,  srt.  7. 

,NtiB  Am.  Sag.  for  1760,  lit  Public  Papers,  pp.  113—130.    Mmritnt' 
Switmarf,  337,  edit.  Phil.    JminiU  •/  CongreH,  toL  lii.  pp.  6a  185. 
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"was  abandoned  in  1793  by  the  naval  powers  of  Europe, 
as  not  sanctioned  by  the  existing  law  of  nations,  in 
every  case  inwhich  the  doctrines  of  that  code  "did  'IS? 
not  rest  upon^sitive  compact.  During  the  whole 
course  of  the  wars  growingout  of  the  French  revolution, 
the  government  of  the  United  States  admitted  tbeEnglish 
rule  to  be  valid,  as  the  true  and  settled  doctrine  of  inter- 
national law ;  and  that  enemy's  property  was  liable  to 
seizure  on  board  of  neutral  ships,  and  to  be  confiscated 
as  prize  of  war.*  It  has,  however,  been  very  usual  in 
commercial  treaties,  to  stipulate  that  free  ships  should 
make  free  goods,  contraband  of  war  always  excepted  ; 
but  such  stipulations  are  to  be  considered  as  resting  on 
conventional  law  merely,  and  as  exceptions  to  the  ope- 
ration of  the  general  rule,  which  every  nation  not  a  party 
to  the  stipulation  is  at  perfect  liberty  to  exact  or  surren- 
der. The  Ottoman  Porte  was  the  first  power  to  abandon 
the  ancient  rale,  and  she  stipulated,  in  her  treaty  with 
France,  in  1604,  that  free  ships  should  make  free  goods, 
and  she  afterwards  consented  to  the  same  provision  in 
her  treaty  with  Holland,  in  1613 ;  and  according  to 
Azuni,)*  Turkey  has,  at  all  times,  on  international  ques- 
tions, given  an  example  of  moderation  to  the  more  civil- 
ized powers  of  Europe. 

The  e&rtmade  by  the  Baltic  powers,  in  ISOl,  to  re- 
call and  enforce  the  doctrines  of  the  armed  neutrality,  in 
1780,  was  met,  and  promptly  overpowered,  and  the  con- 
federacy dissolved  by  the  naval  power  of  England. 


*  Mr.  J^erim'i  Letttr  to  M.  Qtntt,  July  Q4ti,  1193.  Mr.  FUkertng't 
LttUrta  Mt.  Ptaeiiuy, /unuary  1 6/i,  1797.  Lttter  af  Mttrt.  pyaekmy, 
MarthaU  and  Gerry,  la  tht  Frtttch  Omermiwiit,  Jamwry  37ti,  1798. 

t  Afiirifiiiu  LaiB  of  Eunpe,  vol.  ii.  1S3.  Flatten,  in  hia  Hutoiri  de  In 
Diplamalit  FfmmfQUe,  t  3.  236,  ■*;>,  tiiil  it  wns  not  the  abject  of  the  Otto. 
iDSn  Fone,  in  iha  inilaocD  raentioned  in  the  text,  to  ihindon  the  aodBnl 
ralB,  and  that  it  «u  not  a  trail)',  but  •  concmioa  to  France  of  privileges 
•nd  ciUBption,  fron  pure  liberality. 

Vol-  L  11 
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Russia  gave  up  the  point,  and  by  her  convention  with 
England  ofthe  i7th  of  June,  1801,  expressly  agreed,  that 
enemy's  property  was  not  to  be  prelected  on  board  of  neu- 
tral ships.     The  rule  has  since  been  verjl^nerally  ac  - 
quiescedin;  and  it  was  expressly  recognised  in  the  Aus- 
trian ordinance  of  neutrality,  published  at  Vienna, 
*198  the  7th  of  August,  1S03.    Its  reasons  *and  autho- 
rity have  been  ably  vindicated  by  English  states- 
men and  jurists,  and  particularly  by  Mr.  Ward,  in  his 
treatise  ofti^  relative  rights  and  diitiet  of  belligerant  and 
neutral poiten  inmaritime  affairs,  published  in  1801,  and 
which  exhausted  all  the  law  and  learning  applicable  to 
the  question.* 
N«idni     It  is  also  a  principle  of  the  law  of  nations  relative  to 
■amy^  neutral  rights,  that  the  effects  of  neutrals,  found  on  board 
of  enemy's  vessels,  shall  be  free  ;  and  it  is  a  right  as  fully 
and  firmly  settled  as  the  other,  though,  like  that,  it  is 
often  changed  by  positive  agreement. <■     The  principle  is 
to  be  met  with  in  the  Consolato  del  Mare,  and  the  pro- 


■  t/lt.T/liJiti'mg,iaiM  CinmiuiUarietanthi  Late  of  Natinu 
hu  discuiaed  ibe  question  whether  "  free  ahlpe  mnke  free  goode,"  qulie  al 
luge,  and  with  gnu  airength  of  reaeiining.  Hs  vindicaiei  ibo  belligejam 
rifffat  agunil  iha  doclhne  of  the  Billic  puwera,  upon  lolid  principLes,  ind  upon 
ibe  aulhoHty  of  the  Cantolala  del  Mare,  and  of  the  moat  ominent  European 
jurialB  who  hava  wrlllen  on  tho  law  of  nations  wuhin  the  last  two  ceniuriea. 
The  principiil  authorities  have  been  already  referred  lo  n<  pages  124,  135, 
D.  a.  Mr.  Manning  also  examines  the  question,  on  the  aulhatity  of  ihe  eua- 
toRiBry  and  conTemional  law  of  nalioni,  by  a  review  of  a  succesaion  of  trea. 
Iie>,  belweaa  European  powers,  from  Ihe  year  ]351  to  ihc  present  limae. 
The  result  is,  thai  there  is  nothing  like  ayalem  or  consialency  ofprinciple  in 
tba  conventioiiBl  law  of  Europe.  The  belliccratil  rule  liaa  heen  altcmatelr 
adopted  and  rejected,  and  qunlilied  with  inlinilo  rlciutlude,  and  so  as  to 
leave  the  rule,  as  a  general  and  settled  principle  of  intemaiianal  law,  when 
DOI  disturbed  by  poailiTe  alipulstioDB,  in  lull  force.    Camm.  pp.  344 — S60. 

>>  Groliui,  b.  3.  c.  6  and  16.  Bynk.  c.  13.  Vattel,  b.  3.  c.  7.  tec.  116. 
Anneer  le  the  Pruniaa  Memorial,  1753.  ^Ir.  Jrjfrton'i  Lelttr  ta  M. 
Otntt,  July  a4il,  1793.  Mr.  Fielrrrng't  Lttltr  to  Mr.  Pinejlney,  lamary 
10(*,  1797. 
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perty  of  ihe  neutral  is  to  be  restored  without  any  com- 
pensation for  detention,  and  the  other  necessary  incon- 
veniences incident  to  the  capture.  The  former  ordi- 
nances of  France,  of  1613,  I5S5  and  16S1,  declared  such 
goods  to  be  lawful  prize ;  and  Valin»  justifies  the  ordi- 
nances, on  the  ground  that  the  neutral,  by  putting  his 
property  on  board  of  an  enemy's  vessel,  favours  the  ene- 
my's commerce,  and  agrees  to  abide  the  fate  of  the  ves- 
sel. But  it  is  fully  and  satisfactorily  shown,  by  the 
whole  current  of  modern  authority,  that  the  neutral  has 
a  perfect  right  to  avail  himself  of  the  vessel  of  his  friend, 
to  transport  his  property ;  and  Bynkershoeck  has  devo- 
ted an  entircchaptertothe  vindication  of  the  justice  and 
equity  of  the  right.'' 

The  two  dislinctpropositions.thatenemy'sgoods  found 
onboard  a  neutral  ship  may  lawfully  be  seized  as  prize  of 
war,  and  that  the  goods  of  a  neutral  found  on  board 
■of  an  •enemy's  vessel  were  to  be  restored,  have  •129 
l>een  explicitly  incorporated  into  the  jurisprudence 
of  the  United  States,  and  declared  by  the  Supreme  Court<= 
to  be  founded  in  the  law  of  nations.  The  rule,  ae  it  was 
observed  by  the  court,  rested  on  the  simple  and  intelli- 
^blc  principle,  that  war  gave  a  full  right  to  capture  the 
goods  of  an  enemy,  but  gave  no  right  to  capture  the 
goods  of  a  friend.  The  neutral  flag  constituted  no  pro- 
tection lo  enemy's  property,  and  the  belligeruut  flag  com- 
municated no  hostile  character  to  neutral  properly.  The 
character  of  the  property  depended  upon  the  fact  of 
ownership,  and  not  upon  the  character  of  the  vehicle  in 
which  it  is  found.     After  vindicating  the  simplicity  and 


•  Comn.  b.  3,  tit,  9. 4tt  Prite*,  art,  7. 

k  Coittilat  da  Id  Mtr,  par  BavcJur,  rome  ii.  c.  ST6.  lec.  1013,  1013. 
Heinecdut,  dt.  Nat.  oh.  vtel.  c.  2.  tee.  9.  Opera,  tome  ii.  part  1.  pp.  349 — 
355.     Fufltl,  b.3.  c.  7.iec.  116.    Bfnk.  e.  13. 

•  The  Nereida,  9  Cmnet,  369. 
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Sf     1  justice  of  the  original  rule  of  the  law  of  nations,  against 

/^     s   j  the  speculations  of  modem  theorists,  and  the  ttltima  ratio 

*Si  f»3  of  the  armed  neutrality,  which  attempted  to  effect  by 

J   L(  )  fofc^  ^''^'v<}l"l^><3"i"  the  law  of  nations  ;  the  court  stated, 

^  "S.  ^  i  that  nations  have  changed  this  simple  and  natural  princi- 

*^      _  ^**ple  of  public  law,  by  conventions  between  themselves,  in 

M  . ,  whole  or  in  part,  as  they  believed  it  to  be  for  their  inte- 

««^^est ;   but  the  one  proposition,  that  free   ships  should 

**  H  make  free  goods,  did  not  necessarDy  imply  the  converse 

>■  >1  proposition,  that  enemy's  ships  should  make  enemy's 

>     '      goods.     If  a  treaty  established  the  one  proposition,  and 

r  L*       "'^  silent  as  to  the  other,  the  other  stood  precisely  as  if 

■    -         there  had  been  no  stipulation,  and  upon  the  ancient  rule. 

^^    The  stipulation  that  neutral  bottoms  should  make  neutral 

J    i      goods,  was  a  concession  made  by  the  belligerant  to  the 

*  i^T       neutral,  and  it  gave  to  the  neutral  flag  a  capacity  not 

i  .         given  to  it  by  the  law  of  nations.     On  the  other  hand, 

V  the  stipulation  subjecting  neutral  property  found  in  the 

*  vessel  of  an  enemy  to  condemnation  as  prize  of  war, 

was  a  concession  made  by  the  neutral  to  the  belligerant, 

and  took  from  the  neutral  a  privilege  he  possessed  under 

the  law  of  nations ;  but  neither  reason  nor  practice 

•130     "rendered  the  two  concessions  so  indissoluble,  that 

the  one  could  not  exist  without  the  other.   It  rested 

entirely  in  the   discretion  of  the   contracting  parties, 

whether  either  or  both  should  be  granted.     The  two 

propositions  aro  distinct  and  independent  of  each  other, 

and  they  have  frequently  been  kept  distinct  by  treaties, 

which  stipulated  for  the  one  and  not  for  the  other.* 

The  government  of  the  United  States,  in  their  negotia- 
tions with  the  republics  in  South  America,  have  pressed 
very  earnestly  for  the  introduction  and  establishment  of 
the  principle  of  the  Baltic  code  of  1780,  that  the  friendly 


•  The  Cvgnei,  S  D(i4m,'t  Adm.  Brp.  S99.  S.  P. 
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flag  abould  cover  the  cargo  j  and  this  principle  was  incor- 
porated into  the  treaty  between  the  United  States  and 
Colombia,  in  I8S6,  and  into  the  treaty  of  navigation  find 
commerce  between  the  United  States  and  the  republic 
of  Chili,  in  1832.*  The  introduction  of  those  new  re- 
publics into  the  great  community  of  civihzed  nations, 
has  justly  been  deemed  a  very  favourable  opportunity 
to  inculcate  and  establish,  under  their  sanction,  more 
enlarged  and  liberal  doctrines  on  the  subject  of  national 
rights.  It  has  been  the  desire  of  our  government  to 
obtain  the  recognition  of  the  fiindamental  principles, 
consecrated  by  the  treaty  with  Prussia,  in  1786,  relative 
to  the  perfect  equality  and  reciprocity  of  commercial 
rights  between  nations ;  the  abolition  of  private  war 
upon  the  ocean ;  and  the  enlargement  of  the  privileges 
of  neutral  commerce.  The  rule  of  public  law,  that  the 
property  of  an  enemy  is  liable  to  capture  in  the  vessel  of 
a  friend,  is  now  declared,  on  the  part  of  our  government, 
to  have  no  foundation  in  natural  right;  and  that  the 
usage  rests  entirely  on  force.  Though  the  high  seas  are 
a  general  jurisdiction,  common  to  all,  yet  each  nation 
has  a  special  jurisdiction  over  its  own  vessels ;  and  all 
the  maritime  nations  of  modem  Europe  have,  at  times, 
acceded  to  the  principle,  that  the  property  of  an  enemy 
should  be  protected  in  the  vessel  of  a  &iend.  No  neu- 
tral nation,  it  is  said,  is  bound  to  submit  to  the  usage; 


*  It  ivRs  icipulaied  in  ifioM  American  troatiei,  ifaat  M  b«iwesn  the  pariiea, 
frea  ihipa  ihould  give  freedom  to  goods — thai  ihe  flag  ahould  cover  the  cargo 
•ten  orenemiea,  contraband  goodi  excepted,  and  should  also  coTer  the  per. 
aona,  though  enemiea,  unlcafl  they  were  oSieen  or  aoldiera  in  actual  urvico. 
Bat  the  ptoTiaion  waa  onljr  lo  apply  to  those  powera  who  recognised  ihe 
principle  -,  and  neutral  property  found  on  board  enemy's  veaaela  wete.  under 
the  abore  ttipulalion,  liable  to  capture.  If,  however,  theDeulral  flag  did  not 
protect  enemy'a  property,  than  the  goods  or  a  neutnl  on  board  of  an  enemy's 
vesael  were  to  be  free.  Trealy  aith  Colombia,  art.  19,  IS.  Trraty  aith 
CUti,  an.  13,  13.  Trtaty  ipith  Venetuela,  an.  15.  Treaty  viiti  tht  Peru. 
■    BaUvimn  Ct^tderaiiaa,  an.  11,  19.    Trtatg  leitk  Eatador,  in  1839,  art.  15. 
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and  the  neutral  may  have  •yielded   at   one  time  to 
the  usage,  without  sacrificing  ibe  right  to  vindicate, 
by  force,  the  security  of  the  neutral  flag  at  another. 
The  neutral  right  to  cover  enemy's  property  is  conceded 
to  be  subject  to  this  qualification  :  that  a  belligerant  na- 
tion may  justly  refuse  to  neutrals  the  beneflt  of  this  prin- 
ciple, unless  it  he  conceded  also  by  the  enemy  of  the 
belligerant  to  the  same  neutral  flag.* 
But,  whatever  may  he  the  utility  or  reasonableness  of 
I  the  neutral  claim,  under  such  a  qualiflcation,  I  should 
,  apprehend  the  belligerant  right  to  be  no  longer  an  open 
\  question ;  and  that  the  authority  and  usage  on  which  that 
right  rests  in  Europe,  and  the  long,  explicit  and  authori- 
tative admission  of  it  by  this  country,  have  concluded  us 
from  making  it  a  subject  of  controversy ;  and  that  we 
are  bound,  in  truth  and  justice,  to  submit  to  its  regular 
exercise,  in  every  case,  and  with  every  belligerant  power 
who  does  not  freely  renounce  it. 

It  has  been  a  matter  of  discussion,  whether  the  captor 
of  the  enemy's  vessel  be  entitled  to  freight  from  the 
owner  of  the  neutral  goods  found  on  board,  and  restored, 
tinder  certain  circumstances,  the  captor  has  been  con- 
sidered to  be  entitled  to  freight,  even  though  the  goods 
were  carried  to  the  claimant'sown  country,  and  restored  1 
and  he  clearly  is  entitled  to  freight,  if  he  performs 
the  voyage,  and  carries  the  goods  to  the  port  of  original 
destination.  In  no  other  case  is  freight  due  to  the  captor ; 
and  the  doctrine  of^r9  rara  freight  is  entirely  rejected, 
because  it  would  involve  a  prize  court  in  a  labyrinth  of 
minute  inquiries  and  considerations,  in  the  endeavour  to 
ascertain,  in  every  case,  the  balance  of  advemtage  or 
disadvantage,  which  an  interruption  and  loss  of  the  origi- 


'  Lttler  of  Mr.  Ailamt,  Steretary  »/  Slatt,  to  Mr.  Andtrten.  S7f£  May, 
1833.  FrMiVcnf*  Mutage  to  tht  Stnafe,  of  96tA  Dfctmbtr,  1835,  and  la 
tht  Hvatc  of  Rrprtatatatiiie*,  March  151*,  1826. 
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nal  voyage,  by  capture,  might  have  produced  to  the 
owner  of  the  gooda.* 

•Id  the  case  of  the  Nereide,*'  the  Supreme  Court  *1SS 
of  the  United  States  carried  the  principle  of  immu- 
nity of  neutral  property  on  board  an  enemy's  vessel,  to 
the  extentof  allowing  it  to  be  laden  on  board  an  armedhel- 
Itgerant  cruiser ;  and  it  was  held,  that  the  goods  did  not 
lose  their  neutral  character,  not  even  in  consequence  of 
resistance  made  by  the  arraed  vessel,  provided  the  neu- 
tral did  not  aid  in  such  armament  or  resistance,  notwith- 
standing he  had  chartered  ihe  whole  vessel,  and  was  on 
board  at  the  time  of  the  resistance.     The  act  of  arming 
was  the  act  of  the  belligerant  party,  and  the  neutral  goods 
did  not  contribute  to  the  armament,  further  than  the 
freight,  which  would  be  paid  if  the  vessel  was  unarmed ; 
and  neither  the  goods  nor  the  neutral  owner  were  charge- 
able for  the  hostile  acts  of  the  belligerant  vessel,  if  the 
neutral  took  no  part  in  the  resistance.    A  contemporary  /^Cg./^f  "  •'- 
decision  of  an  opposite  character,  on  the  same  point,  was  S*-*^  '^  ff^  ^' 
made  by  the  English  high  court  of  admiralty,  in  the  case  ^ttrtf'''"  "  ' 
of  the  Fanny  f-  and  it  was  there  observed,  that  a  neutral  "/f^^  *   "y  > 
subject  was  at  liberty  to  put  his  goods  on  board  the  mer-  /!  i*  *  /", ,,  ^ 
chant  vessel  of  a  belligerant ;  but  if  he  placed  them  on  n ^  ^<  •  ■'/ 
board  an  armed  belligerant  ship,  he  showed  an  intention  <^<'i  /  «- .  :^  '  „ 
to  resist  visitation  and  search,  by  means  of  the  associa-  ft^/Jn,^,,*-' 
tion,  and,  so  far  as  he  does  this,  he  was  presumed  to^V  /^f  ,fx<'  -  ■ 
adhere  to  the  enemy,  and  to  withdraw  himself  from  \as  y,  f  f^  ^  - 
protection  of  neutrality.     If  a  neutral  chooses  to  take  the   ;  ,',  '  -      / 
protection  of  a  hostile  force,  instead  of  his  own  neutral        ' 
character,  he  must  take  (it  was  observed)  the  inconve- 
nience with  the  convenience,  and  his  properly  would,  - 
upon  just  and  sound  principles, he  liable  to  condemnation^  -^  "^         \. 
along  with  the  belligerant  vessel.  r,  C     ^  -.    ^r* 

•  Bynk.  Q.  J.  Pai,  b.  1.  c  13,    The  Fortona,  4  SiA.  Sep.  37B.    Thoj  ^^    ^   ^ .'. 

IMaiut,  i  Bab.  Stp.  67.    Vrow  AnnB  Caiharina,  6  Rob.  Stp.  269.  K  r     v  '^ 

k  9  Osmi'*  Btp.93B.  •  1  DodtanU  Aim.  Sep.  443.       f  f     ^."     *     ''. 
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The  questdoD  decided  in  the  case  of  the  Nereide  is  a 
very  important  one  inprize  law.  and  of  infinite  importance 
in  its  practical  results ;  and  it  is  to  be  regretted,  that  the 
decisions  of  two  courts  of  the  highest  character,  on 
*133  such  a  point,  'should  have  been  in  direct  contradic- 
tion to  each  other.  The  same  point  afterwards 
axose,  and  was  again  argued,  and  the  former  decision 
repeated  in  the  case  of  the  AlalatUa.*'  It  was  observed, 
in  this  latter  case,  that  the  rule  with  us  was  correct  in 
principle,  and  the  most  liberal  and  honourable  to  the  ju- 
risprudence of  this  country.  The  question  may,  there- 
ibre,be  considered  here  as  at  rest,  and  as  having  received 
the  most  authoritative  decision  that  can  be  rendered  by 
any  judicial  tribunal  on  this  side  of  the  Atlantic. 
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LECTURE    VII. 

OP    RESTBICTION8   T7PON    WBTJTHAI.    THADE. 

Thb  principal  restriction  which  the  law  of  nations 
imposea  on  the  trade  of  neutrals,  is  the  prohibition  to 
fiimisb  the  belligcrant  parties  with  warlike  stores  and 
other  articles  which  are  directly  auxiliary  to  warlike 
purposes.  Such  goods  are  denominated  contraband  of 
war  ;  but  in  the  attempt  to  define  them  the  authorities 
vary,  or  are  deficient  in  precision,  and  the  subject  has 
long  been  a  fiTjitfiil  source  of  dispute  between  neutral 
and  belligerant  nations. 

Iq  the  time  of  Grotius,  some  persons  contended  for  the 
rigour  of  war,  and  others  for  the  freedom  of  commerce. 
As  neutral  nations  are  willing  to  seize  the  opportunity 
which  war  presents,  of  becoming  carriers  for  the  belli- 
gerant powers,  it  is  natural  that  they  should  desire  to 
diminifih  the  list  of  contraband  as  much  as  possible.  Gro- 
tius distinguishes*  between  things  which  are  useful  only 
io  war,  as  arms  and  ammunition,  and  things  which 
serve  merely  for  pleasure,  and  things  which  are  of  a 
mixed  nature,  and  usefiil  both  in  peace  and  war.  He 
agrees  with  other  writers  in  prohibiting  neutrals  &om 
carrying  articles  of  the  first  kind  to  the  enemy,  as  well 
as  in  permitting  the  second  kind  to  be  carried.  As  to 
articles  of  the  third  class,  which  are  of  indiscriminate 
use  in  peace  and  war,  as  money,  provisions,  ships  and 
naval  stores,  he  says,  that  they  are  sometimes  lawful 


igitized  by  Google 


136  OF  THE  LAW  OF  NATlONa  [Part  I. 

articles  of  neatral  commerce,  and  sometimes  not;  and 
the  question  will  depend  upon  circumstances  ex* 
•136  isting  'at  the  time.  They  would  be  contraband  if 
carried  to  a  besieged  town,  camp  or  port.  In  a 
naval  war,  it  is  admitted,  that  ships,  and  materials  for 
sbips,  become  contraband,  and  horses  and  saddles  may 
be  included.*  Vattel  speaks  with  some  want  of  preci- 
sion, and  only  says,  in  general  terms,*'  that  commodities 
particularly  used  in  war  are  contraband,  such  as  arras, 
military  and  naval  stores,  timber,  horses,  and  even  pro- 
visions, in  certain  junctures,  when  there  are  hopes  of 
reducing  the  enemy  by  famine.  Locennius,*  and  some 
other  authorities  referred  to  by  Valin,  consider  provi- 
sions as  generally  contraband ;  but  Valin  and  Pothier 
insist  that  they  are  not  so,  either  by  the  law  of  France 
or  the  common  law  of  nations,  unless  carried  to  besieged 
or  blockaded  places.^  The  marine  ordinance  of  Louis 
XTV.«  included  horses,  and  their  equipage,  transported 
for  military  service,  within  the  list  of  contraband,  be- 
cause they  were  necessary  to  war  equipments  ;  aud  this 
is,  doubtless,  the  general  rule.  They  are  included  in 
the  restricted  list  of  contraband  articles  mentioned  in 
the  treaty  between  the  United  States  and  Colombia,  in 
18Q&,  Valin  says,  that  naval  stores  have  been  regarded 
as  contraband  from  the  beginning  of  the  last  century, 
and  the  English  prize  law  is  very  explicit  on  this  point. 
Naval  stores,  and  materials  for  ship  building,  and  even 
com,  groin,  and  victuals  of  all  sorts,  going  to  the  domi- 
nions of  the  enemy,  were  declared  contraband  by  an 
ordinance  of  Charles  I.  in  1626/    Sail  cloth  is  now 


■  RuthtTfortk't  InH.  b.  1.  e.  9.  k  B.  3.  c.  7.  tee.  Hit. 

°  Dt  Jnrt  Mariliim,  lib.  1.  r.  4.  note  9. 

•1  Faltn'*  Com.  tone  ii.  p.  S64.    PeliUr,  dt  Pnpriiti,  No.  104. 
•  Dtt  Prises,  an.  II. 

*  Oillec.  Mur.  p.  63. 
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held  to  be  universally  contraband,  even  on  a  destination 
to  ports  of  mere  mercantile  naval  equipment  ;■  and 
in  the  case  of  the  Maria,^  it  was  held,  that  •tar,  'IS? 
pitch  and  hemp,  and  whatever  other  materials 
went  to  the  construction  and  equipment  of  vessels  of 
war,  were  contraband  by  the  modem  law  of  nations  ; 
though  formerly,  when  the  hostilities  of  Europe  were 
less  naval  than  at  the  present  day,  they  were  of  a  dis- 
putable nature.  The  executive  government  of  this 
country  has  frequently  conceded,  that  the  materials  for 
the  building,  equipment,  and  armament  of  ships  of  war, 
as  timber  and  naval  stores,  were  contraband."  But  it 
does  not  seem  that  ship  timber  is,  tn  te,  in  all  cases,  to 
be  considered  a  contraband  article,  though  destined  to 
an  enemy's  port.  In  the  case  of  the  Austrian  vessel  21 
Volante,  captured  by  the  French  privateer  L^EtoiU  de 
Bonaparte,  and  which  was  carrying  ship  timber  to  Mes- 
sina, an  enemy's  port,  it  was  held,  by  the  council  of 
prizes  at  Paris,  in  1807,  upon  the  opinion  of  the  advo- 
cate general,  M.  Collet  Descotils,  that  ihe  ship  timber 
in  that  case  was  not  contraband  of  war,  it  being  ship 
timber  of  an  ordinary  character,  and  not  exclusively 
applicable  to  the  building  of  ships  of  war.' 

Questions  of  contraband  were  much  discussed  during 
the  continuance  of  our  neutral  character,  in  the  furious 
war  between  England  and  France,  commencing  in  1793, 
and  we  professed  to  be  governed  by  the  modern  usage  of 
nations  on  this  point.°  The  national  convention  of 
France,  on  the .  9th  of  May,  1793,  decreed,  that  neutral 


■  The  Nepninns,  3  Roh.  Sep.  108.  »  1  Sob.  Bep,  997.  Phil.  ed. 

•  Mr.  RaniolpkU  LttUr  to  M.  Adtt,  Julg  6lh,  1^5.  Mr.  PUkeriag't 
Lttlrr  to  Mr.  Pinctney,  Jenvary  16t£,  1797.  Ltlttr  of  MtnrM.  Pitidaoi/, 
Mmi«U  and  Gerry,  to  tkt  Frtnch  /Bnultr,  Jaanary  S7lA,  179S. 

'  Brftrteirt  tinivn-itl  tt  raioannt  dt  /urujmuicncc,  par  M.  JtferiM,  lome 
iz.  tit.  Friit  MariUmt,  lee.  3.  art  3. 

•  PTtndtnV*  Proctimatim  of  Ntutrality,  April  32d,  IT93. 
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vessels  laden  with  provisions,  destined  to  an  enemy's 
port,  should  be  arrested  and  carried  into  France ;  and 

one  oftbe  earliest  acts  of  England,  in  that  war,* 
•138    was  to  detain  all  neutral  •vessels  going  to  France, 

and  laden  with  com,  meal  or  flour.  It  wa^  in- 
atsted,  on  the  part  of  England, i>  that,  by  the  law  of  na- 
tions, all  provisions  were  to  be  considered  as  contraband, 
in  the  case  where  the  depriving  the  enemy  of  those  sup- 
plies was  one  of  the  means  employed  to  reduce  him  to 
reasonable  terms  of  peace ;  and  that  the  actual  situation 
of  France  was  such,  as  to  lead  to  that  mode  of  distress- 
ing her,  inasmuch  as  she  had  armed  almost  the  whole 
labouring  class  of  her  people,  for  the  purpose  of  com- 
mencing and  supporting  hostilities  against  all  the  gov- 
ernments of  Europe.  This  claim  on  the  part  of  Eng- 
land was  promptly  and  perseveringly  resisted  by  the 
United  States;  and  they  contended,  that  com,  flour  and 
meal,  being  the  produce  of  the  soil  and  labour  of  the 
country,  were  not  contraband  of  war,  unless  carried  to 
a  place  actually  invested."  The  treaty  of  commerce 
with  England,  in  1794,  in  the  list  of  contraband,  stated, 
that  whatever  materials  served  directly  to  the  building 
and  equipment  of  vessels,  with  the  exception  of  un- 
wrought  iron,  and  fir  planks,  should  be  considered  con- 
traband, and  liable  to  confiscation ;  but  the  treaty  left 
the  question  of  provisions  open  and  unsettled,  and  neither 
power  was  understood  to  have  relinquished  the  constmc- 
tion  of  the  law  of  nations  which  it  had  assumed.  Tbe 
treaty  admitted,  that  provisions  were  not  generally  con- 
traband, but  might  become  so  according  to  tbe  existing 


■  InUnuHimit  of  Bti  /nu,  1793. 

\  Mr.  Hammmid'*  Lttttr  to  Mr.  JtferKn,  Stptembtr  12tk,  1T93.  and  kit 
Letltr  to  Jtfr.  Sandalph,  April  llth,  IT94. 

•  JIfr.  Jtffnmin'*  Lttttr  to  Mr.  Pinekney,  Seftemler  TtA,  1793,  and  Mr. 
Sandolpk't  Lttttr  t»  ilfr.  iTaimnMi',  May  1*1,  17M. 
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law  of  nationa,  in  certain  casesi  and  those  cases  were 
not  defined. 

It  was  only  stipulated,  by  way  of  relaxation  of  the 
penalty  of  the  law,  that  whenever  provisions  were  con- 
traband, the  captora,  or  their  governmeat,  should  pay  to 
the  owner  the  full  value  of  the  articles,  together  with 
the  freight,  and  a  reasonable  profit.  Our  government 
has  repeatedly  admitted,  that,  as  far  as  that  treaty 
enumerated  contraband  articles,  'it  was  declara-  *139 
tory  of  the  law  of  nations,  and  that  the  treaty  con- 
ceded nothing  on  the  subject  of  contraband.* 

The  doctrine  of  the  English  admiralty,  on  the  subject 
of  provisions  being  considered  contraband,  was  laid 
down  very  fully  and  -clearly,  in  the  case  of  the  Jonge 
Margaretha.*'  It  was  there  observed,  that  the  catalogue 
of  contraband  had  varied  much,  and,  sometimes,  in  such 
a  manner  as  to  make  it  difficult  to  assign  the  reasons  of 
the  variations,  owing  to  particular  circumstances,  the 
history  of  which  had  not  accompanied  the  history  of  the 
decisions.  In  1673,  certain  articles  of  provision,  as 
corn,  wine  and  oil,  were  deemed  contraband,  according 
to  the  judgment  of  a  person  of  great  knowledge  and 
experience  in  the  practice  of  the  admiralty;  and,  in 
much  later  tiroes,  many  other  sorts  of  provisions  have 
been  condemned  as  contraband.  In  1747  and  1748, 
butter  and  salted  fish  and  rice,  were  condemned  as  con- 
traband ;  and  those  cases  show  that  articles  of  human 
food  have  been  considered  as  contraband,  when  it  was 
probable  they  were  intended  for  naval  or  military  use. 
The  modem  established  rule  is,  that  provisions  are  not 
generally  contraband,  but  may  become  so,  under  circum- 


•  Mr.  Pidming-i  Letttr  to  Mr.  Mwot,  Stptn^er  ISfi,  1795.  .ffii 
LttUr  to  3£:  Pincknty,  Janaary  16fA,  1797.  ImMtrucliaBt  fiom  IJU  Ster*. 
tanufSl^t  ta  th*  American  Minirlera  (o  Franct,  Jviy  I5tk,  1797. 

t  1  Bob.  Sep.  159.  edit.  Phil. 
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Stances  arising  out  of  the  particular  situation  of  the  war, 
or  the  coudilion  of  the  parties  engaged  in  it.  Among 
the  c  ire  urn  stances  which  tend  to  preserve  provisions 
from  being  liable  to  be  treated  as  contraband,  one  is, 
that  they  are  of  the  growth  of  the  country  which  produces 
them.  Another  circumstance  to  which  some  indulgence 
is  shown  by  the  practice  of  nations,  is  when  the  articles 
are  in  their  native  and  unmanufactured  state.  Thus, 
iron  is  treated  with  indulgence,  though  anchors  and  other 
instruments  fabricated  out  of  it,  are  directly  contraband. 
Hemp  is  more  favourably  considered  than  cordage ; 
"140  'and  wheat  is  not  considered  as  so  objectionable 
a  commodity,  when  going  to  an  enemy's  country, 
as  any  of  the  final  preparations  ofit'for  human  use.  The 
most  important  distinction  is,  whether  the  articles  were 
intended  for  the  ordinary  use  of  life,  or  even  for  mercan- 
tile ships'  use,  or  whetherlhey  were  going  with  a  highly 
probable  destination  to  military  use.  The  nature  and 
quality  of  the  port  to  which  the  articles  are  going,  is  not 
an  irrational  test.  If  the  port  be  a  general  commercial 
one,  it  is  presumed  the  articles  are  going  for  civil  use, 
though  occasionally  a  ship  of  war  may  be  constructed  in 
that  port.  But  if  the  great  predominant  character  of 
that  port,  like  Brest  in  France,  or  Portsmouth  in  Eng- 
land, be  that  of  a  port  of  naval  military  equipment,  it 
will  be  presumed  that  the  articles  were  going  for  military 
use,  although  it  is  possible  that  the  articles  might  have 
been  applied  to  civil  consumption.  As  it  is  impossible 
to  ascertain  positively  the  final  use  of  an  article  ancipUU 
ttnu,  it  is  not  an  injurious  rule,  which  deduces  the  final 
use  from  the  immediate  destination  ;  and  the  presump- 
tion of  a  hostile  use,  founded  on  its  destination  to  a 
military  port,  is  very  much  inflamed,  if,  at  the  time 
when  the  articles  were  going,  a  considerable  armament 
was  notoriously  preparing,  to  which  a  supply  of  those 
articles  would  be  eminently  useful. 
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These  doctrines  of  the  English  prize  law  were  essen- 
tially the  same  with  that  adopted  by  the  American  con- 
gress in  1775,  for  they  declared,  that  all  vessels,  to 
whomsoever  belonging,  carrying  provisions,  or  other 
necessaries,  to  the  British  army  or  navy  within  the 
colonies,  should  be  liable  to  seizure  and  confiscation.* 
They  were  likewise  fully  adopted  by  the  Supreme  Court 
of  the  United  States,  when  we  came  to  know  and  feel 
the  value  of  beltigerant  rights,  by  becoming  a  party  to  a 
maritime  war.  In  the  case  of  the  Commercen,^  a  neutral 
vessel,  captured  by  one  of  our  cruisers  in  the  act  of  car- 
rying provisions  for  the  use  of  the  Brilish  armies 
inSpain,  the  court  held,  that  provisions,  being 'neu-  *lil 
tral  property,  but  the  growth  of  ihe  enemy's  coun- 
try, and  destined  for  the  supply  of  the  enemy's  military 
or  naval  force,  were  contraband.  The  court  observed, 
that,  by  the  modem  law  of  nations,  provisions  wercnot 
generally  contraband,  bat  they  might  become  so  on 
account  of  the  particular  situation  of  the  war,  or  on 
account  of  their  destination.  If  destined  for  the  ordinary 
use  of  life  in  the  enemy's  country,  they  were  not  con- 
traband ;  but  it  was  otherwise  if  destined  for  the  army 
or  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval 
equipment.  And  if  the  provisions  were  the  growth  of 
the  enemy's  country,  and  destined  for  the  enemy's  use, 
they  were  to  be  treated  as  contraband,  and  liable  to  for- 
feiture, even  though  the  army  or  navy  were  in  a  neutral 
port,  for  it  would  be  a  direct  interposition  in  the  war. 

This  case  folloired  the  decisions  of  Sir  William  Scott, 
and  carried  the  doctrine  of  contraband,  as  applied  to 
provisions,  to  as  great  an  extent.  It  held  the  voyage  of 
the  Swedish  neutral  so  illegal,  as  to  deserve  the  infliction 
of  the  penally  of  loss  of  freight 
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It  i£  the  luKi  bellici  which  determine  an  article  to  be 
contraband ;  and  as  articles  come  into  use  as  implements 
of  war,  which  were  before  innocent,  there  is  truthin  the 
remark,  that  as  the  means  of  war  vary  and  stuft  from 
time  to  time,  the  law  of  nations  shifts  with  them ;  not,  in- 
deed, by  the  change  of  principles,  but  by  a  change  in  the 
application  of  them  to  new  cases,  and  in  order  to  meet  the 
varying  inventions  of  war.  When  goods  are  once  clearly 
shown  to  be  contraband,  confiscation  to  the  captor  is  the 
natural  consequence.  This  is  the  practice  in  all  cases, 
as  to  the  article  itself,  excepting  provisions  ;  and  as  to 
them,  when  they  become  contraband,  the  ancient  and 
strict  right  of  forfeiture  is  softened  down  to  a  right  of  pre- 
emption on  reasonable  terms.*  But,  generally,  to 
*143  stop  contraband  goods,  would,  'as  Vattel  observes,*' 
prove  an  ineflfectual  relief,  especially  at  sea.  The 
penalty  of  confiscation  is  apphed,  in  order  that  the  fear 
of  loss  might  operate  as  a  check  on  the  avidi^  for  gain, 
and  deter  the  neutral  merchant  from  supplying  the  enemy 
with  contraband  articles.  The  ancient  practice  was,  to 
seize  the  contraband  goods,  and  keep  them,  on  paying 
the  value.  But  the  modem  practice  of  confiscation  is 
far  more  agreeable  to  the  mutual  duties  of  nations,  and 
more  adapted  to  the  preservation  of  their  rights.  It  is  a 
general  understanding,  grounded  on  true  principles,  that 
the  powers  at  war  may  seize  and  confiscate  all  con- 
traband goods,  without  any  complaint  on  the  part  of  the 
neutral  merchant,  and  without  any  imputation  of  a  breach 
of  neutrality  in  the  neutral  sovereign  himself.*  It  was 
contended,  on  the  part  of  the  French  nation,  in  1796,  that 
neutral  governments  were  bound  to  restrain  their  subjects 
from  selling  or  exporting  articles  contraband  of  war  to 
the  belligerant  powers.     But  it  was  successfiilly  shown, 


*  Case  of  thB  Hubst,  3  Bai.  Stp.  183.  b  B.  3.  c.  7.  ate.  113. 

•  Fotltl,  b.  3.  c  7.  MM!.  113. 
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on  the  part  of  the  United  States,  that  neutrals  maylaw- 
faUy  sell,  at  home,  to  a  belligerant  purchaser,  or  carry, 
themselves,  to  the  belligeraot  powers,  contraband  arti- 
cles subject  to  the  right  of  seizure,  in  trannftc"  This 
right  has  since  been  explicitly  declared  by  the  judicial 
authorities  of  this  country.''  The  right  of  the  neutral  to 
transport,  and  of  the  hostile  power  to  seize,  are  conflict- 
ing rights,  and  neither  party  can  charge  the  other  with  a 
criminal  act. 

Contraband  articles  are  said  to  be  of  an  infectious  na-  I 
ture,  and  they  contaminate  the  whole  cargo  belong-  j 

ing  to  *the  same  owners.  The  innocence  oi'  any  143" 
particular  E^ScIeTTnot  usually  admitted,  to  exenapl 
it  from  the  general  confiscation.  By  the  ancient  law  of 
Europe,  the  ship,  also,  was  liable  to  condemnation ;  and 
snch  a  penalty  was  deemed  just,  and  supported  by  the 
general  analogies  of  law,  for  the  owner  of  the  ship 
had  engaged  it  in  an  unlawful  commerce,  and  contraband 
goods  are  seized  and  condemned  tx  delicto.  But  tfae 
modem  practice  of  the  courts  of  admiralty,  since  the  age 
of  Grotins,  ia  milder ;  and  the  act  of  carrying  contraband 
articles  is  attended  only  with  the  loss  of  freight  and 
expenses,  unless  the  ship  belongs  to  the  owner  of  the 
contraband  articles,  or  the  carrying  of  them  has  been 
<»>nnected  with  malignant  and  aggravating  circumstan- 
ces ;  and  among  those  circumstances,  a  false  destination 
md  &lse  papers  are  considered  as  the  most  heinous.  In 
those  cases,  and  in  all  cases  of  fraud  in  the  owner  of  the 
ship,  or  of  his  agent,  the  penalty  is  carried  beyond  the 
refbsal  of  freight  and  expenses,  and  is  extended  to  the 


■  M  Adrtfi  LttUr  to  Mr.  PUtering,  Marek  HO,  IT96.  Mr.  FUktring't 
LetUn  ta  M.  Adrt,  /anuanf  9I)IA  nnd  May  SStA,  1796.  Ctreaiar  LeUrr  of 
tit  SteretBTy  of  Ike  Navy  Id  the  Calltetori,  Avgtwt  4th,  1793. 

»Rkbudnn  V.Marina  Im.  Company,  6 3r«n.JI<7. 113.  Tin SuiUanma 
Trinidad,  7  WTuatan,  983. 
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confiscation  of  the  Bhip,  and  the  innocent  parts  of  the 
caxgo.*     This  is  now  the  established  doctrine ;  but  it  is 
sometimes  varied  by  treaty,  in  like  manner  as  all  the 
.  settled  principles  and  usages  of  nations  are  subject  to 
■^  conventional  modification.'' 
uw  or     A  neutral  may  also  forfeit  the  immunities  of  his  na- 
tional chanicter  by  violations  of  blockade ;  and  among 
the  rights  of  belligerants,  there  is  none  more  clear  and 
incontrovertible,  or  more  just  and  necessaiy  in  the  ap- 

plication,  than  that  which  gives  rise  to  the  law  of 
*144  blockade.     Bynkershoeck"  says,  *it  is  founded  on 

the  principles  of  natural  reason,  as  well  as  on  the 
usage  of  nations ;  and  Grotius^  considers  the  carrying 
of  supplies  to  a  besieged  town,  or  a  blockaded  port,  as 
an  ofience  exceedingly  aggravated  and  injurious.  They 
both  agree  that  a  neutral  may  be  dealt  with  severely ; 
and  Vattel  says,  he  may  be  treated  as  an  enemy."  The 
law  of  blockade  is,  however,  so  harsh  and  severe  in  its 
operation,  that,  in  order  to  apply  it,  the  fact  of  the  actual 
blockade  must  he  established  by  clear  and  unequivocal 
evidence;  and  the  neutral  must  have  had  due  previous 


>  Bt/ni.  Q.  J.  Pub.  b.  I.  c.  IS  and  14.  Btinte.  dt  Nov.  ot.  vecL  Mere, 
tietit.  Cam.  c.  3.  sec.  6.  Opera,  tome  ii.  34B.  Tbe  Siandt  Embden,  1  Sob. 
S*p.  93.  The  Jonge  Tobias,  1  Bab.  Bep.  377.  Tbs  Franklin,  3  Bat.  Btp. 
317.  TbeNeuiraliUt,3£oi.£ep.395.  Tba£<)w8id,4£oft..firj.63.  The 
Ruver,  6  Bah.  Sep.  U5.    See  infra,  p.  151,  noie. 

t  Id  the  treat]'  between  the  United  Stares  and  the  Republic  of  Colombia, 
and  in  that  with  the  republics  of  Cliili,  <ir  Venezuda,  and  of  the  Feni.Bo. 
livian  Confederation  and  Ecuador,  it  ie  provided,  lh*l  conlniband  arlioka 
■hall  not  aSect  the  reetof  the  CBreu,  or  the  teeeel,  for  ilia  declared  that  the; 
•faali  be  left  free  to  the  owner.  In  these  treaiiea  the  ariiclo  of  contrHband 
sre  eniirneraled,  and  they  coasiBlormuniiionB  of  war,  and  otter  thin^  made 
op  in  »  military  form  and  for  a  miiilary  nsc,  and  cavalry  hoiacB  wilh  iheir 
faniilure;  and  all  malerioU  maniifBclured,  prepared  and  formed  eipreasly 
for  (he  purposea  of  war,  ejther  by  ecb  or  land.  All  other  meichandiaea  and 
things  are  declared  to  be  aubjec<i  of  lawful  commerce. 

•  Q.  J.  Pub.  b.  1.  c.  4.  «ec.  U.  *  B.  3.  c.  1.  tec.  5. 

•B.3.C.  7.8ecll7. 
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notice  of  its  exlsteace ;  and  the  squadron  allotted  for 
the  purposes  of  its  execution,  must  be  competent  to  cut 
ofi*  alt  communication  with  the  interdicted  place  or  port ; 
and  the  neutral  must  have  been  guilty  of  some  act  of 
violation,  either  by  going  in,  or  attempting  to  enter,  or 
by  coming  out  with  a  cargo  laden  after  the  commence- 
ment of  the  blockade.  The  fiiilure  of  either  of  the 
points  requisite  to  establish  the  existence  of  a  legal 
blockade,  amounts  to  an  entire  defeasance  of  the  mea- 
sure, even  though  the  notific2itioa  of  the  blockade  had 
issued  from  the  authority  of  the  government  itselt' 

A  blockade  must  be  existing  in  point  of  fact ;  and,  in 
order  to  constitute  that  existence,  there  must  be  a  power 
present  to  enforce  it.  All  decrees  and  orders,  declaring 
extensive  coasts  and  whole  countries  in  a  state  of  block- 
ade, without  the  presence  of  an  adequate  naVEil  force  to 
support  it,  are  manifestly  illegal  and  void,  and  have  no 
sanction  in  public  law.  The  ancient  authorities  all  re- 
ferred to  a  strict  and  actual  siege  or  blockade.  The 
language  of  Grotius'*  is  o^pidvm  obtettum  velPortat  claiutu, 
and  the  investing  power  must  be  able  to  apply  its 
force  to  every  point  of  the  •blockaded  place,  so  as  145* 
to  render  it  dangerous  to  attempt  to  enter,  and 
there  is  no  blockade  of  that  part  where  its  power  cannot 
he  brought  to  bear.^  The  definition  of  a  blockade  given 
by  the  convention  of  the  Baltic  powers,  in  1780,  and 
again  in  1801,  and  by  the  ordinance  of  congress,  in  1781, 
required  that  there  should  be  actually  a  number  of  ves- 
sels stationed  near  enough  to  the  port  to  make  the  eutry^ 


>  The  BeiTCT,  1  Bob.  Bnp.  78.  I  Chitly  on  Onrntreial  Laie,  450.  LetUr 
fnm  Mr.  Clay,  tie  Secmtary  of  State,  to  Mi.  Tadm,  dated  October  asd, 
18ST. 

>  R  3.  c  1.  sec  5. 

•  Tbe  Mereurios,  1  Bih.  B/p.  67.  Tbe  Belse)-,  1  Boh.  Btp.  78.  The 
Sint,  4  Sat.  Bep.  65.  Ittttr  0/  tht  Stcrelory  0/  the  Nam/  to  Ctnmodore 
PrtiU,  Filmaij  it/t,  1B04 
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/apparentiy  dangerous.     The  government  of  the  United 

I  Slates  bfUB  unitbrmly  insistedi  that  the  blockade  should 

1  be  effective  by  the  presence  of  a  competent  force,  sta- 

J  jtioned,  and  present,  at  or  near  the  entrance  of  the  port ; 

I  and  they  have  protested,  with  great  energy,  against  the 

\  {application  of  the  right  of  seizure  and  confiscation  to 

tfnefiectual  or  fictitious  blockades.*. 

'  The  occasional  absence  of  the  blockading  squadron, 

produced  by  accident,  as  in  the  case  of  a  storm,  and 

when  the  station  is  resumed  with  due  diligence,  does  not 

suspend  the  blockade,  provided  the  suspension,  and  the 

reason  of  it,  be  known ;  and  the  law  considers  an  attempt 

to  t^ke  advantage  of  such  an  accidental  removal,  as  an 

attempt  to  break  the  blockade,  and  as  a  mere  fraud.''  The 

American  governtnent  seemed  disposed  to  admit  the 

continuance  of  the  blockade  in  such  a  case  ;'  and  the 

language  of  the  judicial  authorities  in  New-York  has  been 

in  favour  of  the  solidity  and  justness  of  the  English 

•14G  doctrine  of  blockade  on  this  •point.''     But  if  the 

blockade  be  raised  by  the  enemy,  or  by  applying 

the  naval  force,  or  part  of  it,  though  only  for  a  time,  to 


•  Mr.  King't  Letter  to  Lari  GremilU,  May  23rf,  1799.  Mr.  linnhatPa 
LttUr  to  Mr.  King,  Sept.  QOth,  1799.  Jfr.  Madiaen'i  Letltr  to  Mr. 
Pinckntf,  October  SSth,  1801.  Letter  of  the  Seeretarf  of  the  NatyloCom- 
nodare  PrtbU.  Febnury  4lA,  1804.  Mr.  Finckney't  Letter  to  Lord  Wtlits. 
ley,  January  141A,  1811.  In  ihe  conTcntion  between  Greal  Britain  anil 
RuniB,  on  the  ITtb  of  June,  ISOI,  h  blockided  pore  waa  declared  to  be, 
"  that  where  there  ia,  by  the  diipueition  ef  the  power  which  aitscka  it  wilh 
riiipa  Btalionair,  or  Rofiicienlly  near,  axi  evident  danger  in  entering."  The 
deEiiiiion  in  the  Irealy  of  commerce  between  ibe  Ucited  Statee  and  Chili,  in 
Hay,  1B3S,  art.  15,  and  the  Peru. Bolivian  Confederation  in  May,  1838,  art. 
14,  of  a  beaieged  or  blockaded  place,  is,  "  □ng^ctuiiUir.ftUBGj'ed  Wa  bellige. 
\  jant  force,  capable  of  preventing  t^s^Aiilj]i-o£.U^^eiitra1." 

<•  The  Frederick  MoTCe,~l  EiA.  Eep.  72,  TheCoJumbia,!  £oi,  Sep.  130. 
The  Juffruw  Muia  Scbroeder,  3  Soh.  Rrp.  155.  The  HofrnnDg,  6  Bob.  Sep. 
116,  117. 

e  Mr.  ManhalPt  Letter  to  Mr.  King,  September  SOtt,  1799. 

iJUdcM  3.,  2  Jehru.  Cat.  197.     RadclifTv.  U.  In*.  Co.  1  Jokiu.  JI^jhSB. 
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Other  objects,  or  by  the  mere  remissness  of  the  cruisers, 
the  commerce  of  neutrals  to  the  place  ought  to  be  &ee. 
The  presence  of  a  sufficient  force  is  the  natoral  criterion 
by  which  the  neutral  is  enabled  to  ascertain  the  existence 
of  the  blockade.  He  looks  only  to  the  matteroffact;  and 
if  the  blockading  squadron  is  removed  whea  he  arrives 
before  the  port,  and  he  is  ignorant  of  the  cause  of  the 
removal,  or  ifhe  be  not  ignorant,  and  the  cause  be  not  tm 
accidental  one,  but  voluntary,  or  produced  by  an  enemy, 
he  may  enter,  without  being  answerable  for  a  breach  of 
the  blockade.  When  a  blockade  is  raised  voluntarily,  or 
by  a  superior  force,  it  puts  an  end  to  it  absolutely^  and 
if  it  be  resumed,  neutraJs  must  be  charged  with  notice  de  j 
noeo,  and  without  reference  to  the  former  state  of  things,  | 
before  they  can  be  involved  in  the  guilt  of  a  violation  of^ 
the  blockade.* 

The  object  of  a  blockade  is  not  merely  to  prevent  the 
importation  of  supplies,  but  to  prevent  export  as  well  as 
import,  and  to  cut  off  all  communication  of  commerce 
with  the  blockaded  port.  The  actofegress  is  as  culpable 
as  the  act  of  ingress,  if  it  be  done  fraudulently ;  and  a 
ship  coming  out  of  a  blockaded  port  is,  in  the  first  in- 
stance, liable  to  seizure,  and,  to  obtain  a  release,  the  party 
must  give  satisfactory  proof  of  the  innocence  of  his  inten- 
tion.^ But  according  to  modern  usage,  a  blockade  does 
not  rightfully  extend  to  a  neutral  vessel  found  in  port  | 
when  the  blockade  was  instituted,  norprevent  her  coming  | 
out  with  the  cargo  bona  fide  purchased,  and  laden  ' 

on  board  before  the 'commencement  of  the  block-  "147 
ade.'    The  modern  practice  does  not  require  that 

•  WiUianta  v.  Smilh,  9  Coincf'  Stp.  1.    letttr  af  tilt  Sttntarj  afSlaU  te 
Mr.  King,  Sepltmhtr  30lA,  1799.    The  Hofliiung,  6  Kab.  Sep.  119. 

t  Bfnk  Q.  J.  Fob.  b.  I.  e.  i.    The  Ft^deriek  Molks,  1  Sob.  Sep.  73.    Th« 
N«pLunufi,  1  Bab.  Rep.  Hi.    The  Vrgw  Judiih,  1  Sob.  Sep.  196. 

•  He  Bninr,  1  Rtb.  Sip.  7B.    The  Vioir  Jadith,  1  Sob.  Sep.  196.    Tha 
Coniat,  I  Edit.  Sep.  33.    Oliireia  t.  Uniaii  In*-  Co.  3  WitatM,  1S3. 


igitized  by  Google 


147  OF  THE  LAW  OF  NATIONS,  [Part  L 

the  place  should  be  invested  by  land  as  well  as  by  sea, 
in  order  to  constitute  a  legal  blockade;  and  if  a  place 
be  blockaded  by  sea  only,  it  is  no  violation  of  belligeroni 
rights  for  the  neutral  to  carry  on  commerce  with  it  by 
inland  commonications." 

It  is  absolutely  necessary  tbat  the  neutral  should  have 
had  due  notice  of  the  b1ockax]e,  in  order  to  afiect  him  with 
the  penal  consequences  of  a  violation  of  it.  This  infor- 
mation maybe  communicated  to  bim  in  two  ways;  either 
actually,  by  a  formal  notice  from  the  blockading  power ; 
or  constructively,  by  notice  to  his  government,  or  by  the 
notoriety  of  the  fact.  It  is  immaterial  in  what  way  the 
neutral  comes  to  the  knowledge  of  the  blockade.  If  the 
blockade  actually  exists,  and  he  has  knowledge  of  it,  he 
is  bound  not  to  violate  it.  A  notice  to  a  foreign  govern- 
ment, is  a  notice  to  all  the  individuals  oftbat  nation;  and 
they  are  not  permitted  to  aver  ignorance  of  it,  because  it 
is  the  duty  of  the  neutral  government  to  communicate 
the  notice  to  their  people.''  Id  the  case  of  a  blockade 
without  regular  notice,  notice  in  fact  is  generally  requi- 
site ;  and  there  is  this  difference  between  a  blockade 
regularly  notified,  and  one  without  such  notice :  that,  in 
the  former  case,  the  act  of  sailing  for  the  blockaded 
place,  with  an  intent  to  evade  it,  or  to  enter  contingently* 
amounts,  from  the  very  commencement  of  the  voyage, 
to  a  breach  of  the  blockade ;  for  the  port  is  to  be  consi- 
dered as  closed  up,  until  the  blockade*  be  formally  re- 
voked, or  actually  raised  ;  whereas  in  the  latter  case  of 
a  blockade  de  facto,  the  ignorance  of  the  party  as  to  its 
■  continuance,  may  be  received  as  an  excuse  for 
•148  sailing  to  the  •blockaded  place,  on  a  doubtful  and 
provisional  destination.))  The  question  of  notice  is 

•  The  Om»ii,  3  Bob.  Sep.  397.    The  Surt,  ibid.  393,  note.    Lttter  af  the 
Btcntary  of  Slate  to  Mr.  King,  StptemUr  SOlh,  1799. 

k  The  Neptunas,  3  Bvb.  Rep.  1)0.    The  Adelaide,  9  Sab.  Sep.  Ill,  note. 

•  The  Columbu,  1  Sot.  Stp.  13Q.    The  Neptuniu,  9  Bob.  S*p.  110. 
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a  question  of  evidence,  to  be  determined  by  the  facts 
applicable  to  the  case.  The  aotorierjr  of  a  blockade  is 
of  itself  sufficient  notice  of  it  to  vesBels  lying  within  the 
blockaded  port.  In  the  case  of  the  Adelaide,*  it  was  the 
doctrine  of  the  EngUsh  admiralty,  that  a  notification 
given  to  one  atate,  must  be  presumed,  after  a  reasonable 
time,  to  have  reached  the  subjects  of  neighbouring  states, 
and  it  affects  them  with  the  knowledge  of  the  fact,  on 
just  grounds  of  evidence.  And  after  the  blockade  is 
once  established,  and  due  notice  received,  either  actually 
or  constructively,  the  neutral  is  not  permitted  to  go  to 
the  very  station  of  the  blockading  force,  under  pretence 
of  inquiring  whether  the  blockade  had  terminated,  be- 
cause this  would  lead  to  fraudulent  attempts  to  evade  it, 
and  would  amount  in  practice  to  a  universal  license  to 
attempt  to  enter,  and,  on  being  prevented,  to  claim  the 
liberty  of  going  elsewhere.  Some  relaxation  was  very 
reasonably  given  to  this  rule,  in  its  appUcation  to  distant 
voyages  from  America ;  and  ships  sailing  for  Europe, 
before  knowledge  of  the  blockade  reached  tbem,  were 
entitled  to  notice,  even  at  the  blockaded  port.  If  they 
sailed  after  notice,  they  might  sail  on  a  contingent  des- 
tination for  the  blockaded  port,  with  the  purpose  of  call- 
ing for  information  at  some  European  port,  and  be 
allowed  the  benefit  of  such  a  contingent  destination,  to 
be  rendered  definite  by  the  information.  But  in  no  case  / 
is  the  informatioti,  as  to  the  existence  of  the  blockade,  to  [ 
be  sought  at  the  mouth  of  the  port'' 

A  neutral  cannot  be  permitted  to  place  himself  in  the 
vicinity  of  a  blockaded  port,  if  his  situation  be  so  near 
that  he  may,  with  impunity,  break  the  blockade 
whenever  'he  pleases,  and  slip  in  without  ob-    "149 


•  3  Sab.  Sep,  lU,  in  noli*. 

0  The  Spa  ud  Irene,  5  Sab.  Stp,  76. 
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struction.  If  that  were  to  be  penoitted,  it  would  be 
impossible  that  any  blockade  could  be  maintaiaed.  It 
is  a  presumption,  almost  de  Jure,  tbat  the  neutral,  if 
found  on  the  interdicted  waters,  goes  there  with  an  io- 
teotion  to  break  the  blockade ;  and  it  would  require  very 
clear  and  satisfactory  evidence  to  repel  the  presumption 
of  a  criminal  intent.* 

Thejndicial  decisions  in  England,  and  in  this  country, 
have  given  great  precision  to  the  law  of  blockade,  by 
the  application  of  it  to  particular  cases,  and  by  the  extent, 
and  clearness,  and  equity  of  their  illustrations.  They 
are  distinguished,  likewise,  for  general  coincidence  and 
harmony  in  their  principles.  All  the  cases  admit,  that 
the  neutral  must  be  chargeable  with  knowledge,  either 
actual  or  constructive,  of  the  existence  of  the  blockade, 
and  with  an  intent,  and  with  some  attempt,  to  break  it, 
before  he  is  to  suffer  the  penalty  of  a  violation  of  it.  The 
evidence  of  that  intent,  and  of  the  overt  act,  will  greatly 
vary,  according  to  circumstances ;  and  the  oonclusioo 
to  be  drawn  from  those  circumstances  will  depend,  in 
some  degree,  upon  the  character  and  judgment  of  the 
prise  courts  ;  but  tlte  true  principles  which  ought  to  gov- 
ern, have  rarely  been  a  matter  of  dispute.  The  fact  of 
clearing  out  or  sailing  for  a  blockaded  port,  is,  in  itself, 
innocent,  unless  it  be  accompanied  with  koowledge  of 
the  blockade.  Such  a  vessel,  not  possessed  of  such 
previous  knowledge,  is  to  be  first  warned  of  the  fact, 
and  a  subsequentattemptto  eater  constitutes  the  breach. 
This  was  the  provision  in  the  treaty  with  England,  in 
1794,  and  it  bas  been  declared  in  other  cases,  and  is 


•  The  Neutralist,  fi  Bab.  Sep.  30.  The  Cbnrlotie  ChriBlinr,  ibid.  101. 
The Guie  Erwartung, iijif .  183.  Bgnk.  (j.  J.  Pub.  h.  I.  e.  li.  TheArtbnr, 
I  EdrB.  Stp.  903.  RsdclilT  v.  Union  loi.  Co.  7  John*.  Rtp.  47.  Fituiiii- 
mom  T.  Newport  Ins.  Co.  4  Oratieh,  IBS. 
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considered  to  be  a  correct  exposition  of  the  law  of 
natioDS.* 

*It  has  been  a,  question  in  the  courts  in  this  conn-  150* 
try,  whether  tbey  ought  to  admit  the  law  of  the 
English  prize  courts,  that  sailing  for  a  blockaded  pott, 
knowing  it  to  be  blockaded,  was,  in  itself,  an  attempt,    ^:(j|„^  nvMj(-j 
and  an  act  sufficient  to  charge  the  party  with  a  breacfai  l^  £4^tia.  <^*Atl 
of  the  blockade,  without  reference  to  the  distance  be^-ri'        vv*vvr'*. 
tween  the  port  of  departure  and  the  port  invested,  or  toi     ,       ■  -^^^.'i 
the  extent  of  the  voyage  performed  when  the  vessel  was  I  ,     -l   JXtt^t 
arrested.>>     But  in  Yeaton  v.  JVy,"  the  Supreme  Court  of  1  ^^^^r  t 
the  United  States  coincided  essentially  with  the  doctrinej  —    ' 

of  the  English  prize  courts  ;  for  they  held,  that  saiUng 
from  Tobago  for  Curra^oa,  knowing  the  latter  to  be' 
blockaded,  was  a  breach  of  the  blockade ;  and,  accord- 
ing to  the  opinion  of  Mr.  Justice  Story,  in  the  case  of  the 
Nereide,*  the  act  of  sailing  with  an  intent  to  break  a 
blockade,  is  a  sufficient  breach  to  authorize  confiscation. 
The  ofience  continues,  although,  at  the  moment  of  cap- 
tare,  the  vessel  be,  by  stress  of  weather,  driven  in  a 
direction  from  the  port,  for  the  hostile  intention  still  re- 
mains unchanged.  The  distance  or  proximity  of  the 
two  ports  would  certainly  have  an  efiect  upon  the  equity 
of  the  application  of  the  rule.  A  Dutch  ordinance,  in  % 
1630,  declared,  that  vessels  bound  to  the  blockaded  ports 
of  Flanders,  were  liable  to  confiscation,  though  found  at 
a  distance  from  them,  unless  they  had  voluntarily  altered 


■  FltxaimmaM  v.  Newport  Ins.  Co.  i  Cranek,  185.  Briliik  InilruetianM 
UtMrfiitUiiiitfu  Wat  India  >tatiim,Sti  of  JaKuary,  1804.  LtHtrtfthe 
SicrtUn/  of  tkt  Naiiy  In  OmaMdore  FrebU,  Ft^n^uTy  *ih,  IS04.  TVrafy 
betteeentlie  Umtid  Slate*  and  the  BepiihtU!  af  CUli,  May,  ISSS,  art,  17,  tncl 
belwecD  the  Uaittd  Statt*  and  Vintiatla,  May,  1836,  ■(!.  30. 

k  Fiiisimmani  1.  Newport  Int.  Co.  4  Craneh,  185.  Von  &  Gram  t.  U. 
Idi.  Co.  3  Jq\iu.  Ca:  180. 469. 

•  5  OmwA,  335. 

*  9  Cmch,  440.  446. 
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the  voyage  before  coming  in  sight  of  the  port ;  and 
Bynkershoeck  contends  for  the  reasonableness  of  the 
order.*  What  that  distance  must  be  is  not  defined ;  and 
if  the  ports  be  not  very  wide  apiirt,  the  act  of  sailing  for 
the  blockaded  port  may  reasonably  be  deemed  evidence 
of  a  breach  of  it,  and  an  overt  act  of  fraud  upon  the 
belligerant  rights.    But  a  relaxation  of  the  rule  has  been 

required  and  granted  in  the  case  of  distant  voyages, 
*151  *8uch  as  those  across  the  Atlantic;  and  the  vessel 

is  allowed  to  sail  on  a  contingent  destination  for  a 
blocikaded  port,  subject  to  the  duty  of  subsequent  inquiry 
at  suitable  place 3. '*  The  ordinance  of  congress,  of  1781, 
seems  to  have  conceded  this  point  to  the  extent  of  the 
English  rule,  for  they  made  it  lawful  to  take  and  con- 
demn all  vessels,  of  all  nations,  "  destined  to  any  such 
port,"  without  saying  any  thing  of  notice  or  proximity.* 
The  consequence  of  a  breach  of  blockade  is  the  con- 
fiscation of  the  ship;  and  the  cargo  is  always,  prima  facie, 
implicated  in  the  guilt  of  the  owner  or  master  of  the 
ship;  and  it  lays  with  them  to  remove  the  presumption, 
that  the  vessel  was  going  in  for  the  benefit  of  the  cargo, 
and  with  tte  direction  of  the  owner.*'  The  old  doctrine 
was  much  more  severe,  and  often  inflicted,  not  merely  a 
forfeiture  of  the  property  taken,  but  imprisooinent,  and 


•  Q.  J.  Pub.  b.  I.  c.  II.    3  Sat.  Sep.  33G,  in  notU. 

k  5  S«h.  Srp.  76.  E  OoneA,  29.  Speiry  t.  Tbe  Dels  wire  loa.  Co.  3  Wath. 
Oir.  Sip.  343.    Nsylor  t.  Tsylor.  9  Bamu,.  ^  Orel.  718. 

•  Jmtmali  of  Cengrtu,  toL  vii.  p.  IBG.  The  mere  act  of  aailing  to  s 
blockaded  port  is  no!  an  oj^nce,  if  iherc  wae  no  premediuted  deaign  of 
breaking  iha  blockade,  (honch  it  ahould  be  found  lo  continue  wben  ihe  veaael 
urivea  off  the  port.  See  the  opinion  of  Sir  Wm.  Scoit,  in  the  cue  of  the 
Sbepharden,  5  Bab.  Aim.  Sep.  964 ;  and  of  Lord  Tenierden,  in  Naylor  t. 
Tarlor,  9  Baraw.  ^  Cm.  71S ;  and  of  Tindol,  Cb.  J.,  in  Medeiros  v.  Hill, 
8  £nvA«n'*  Sep.  331. 

t  The  Mercuritit,  1  Bab.  Sep.  67.  The  Columbia,  ibid.  130.  The  Nep. 
tunux,  3  Sob.  Sep.  173.  The  Alexander,  4  Bob.  Sep.  93.  Tils  Exchange, 
1  Eda.Bep.39. 
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Other  personal  punieliment  ;■  but  the  modem  and  milder 
usage  has  confined  the  penalty  to  the  confiscation  of  the 
ship  and  goods.     If  a  ship  has  contracted  guilt  by  a 
breach  of  blockade,  the  ofience  is  not  discharged  until 
the  end  of  the  voyage.    The  penalty  never  travels  on 
with  the  vessel  further  than  to  the  end  of  the  return  voy- 
age ;  and  if  she  is  taken  in  any  part  of  that  voyage,  she  / 
is  taken  in  delicto.  This  is  deemed  reasonable,  because  no 
other  opportunity  is  afforded  to  the  belligerant  force 
to  vindicate  the  law.''  The  penalty  for  a  'breach  of  *162 
blockade  is  also  held  to  be  remitted,  if  the  blockade 
has  been  raised  before  the  capture.     The  delictum  is 
completely  done  away  when  the  blockade  ceases." 

There  are  other  acts  of  illegal  assistance  afforded  to  a  Neon 
belligerant,  besides  supplyinghim  with  contraband  goods,  ^i' 
and  relieving  his  distress,  under  a  blockade.  Among 
these  acts,  the  conveyance  of  hostile  despatches  is  the 
most  injurious,  and  deemed  to  be  of  the  most  hostile  and 
noxious  character.  The  carrying  of  two  or  three  car- 
goes of  stores,  is  necessarily  an  assistance  of  a  limited 
nature ;  but  in  the  transmission  of  despatches,  may  be 
conveyed  the  entire  plan  of  a  campaign,  and  it  may  lead 
to  a  defeat  of  all  the  projects  of  the  other  belligerant  in 
that  theatre  of  the  war.  The  appropriate  remedy  for 
this  o%nce  is  the  confiscation  of  the  ship  ;  and,  in  doing 
so,  the  courts  make  no  innovation  on  die  ancient  law, 


•ByniLQ. /.  J>Bi.  b.  Ic.  11. 

k  The  WetTBui  Van  Fillsw,  3  S<A.  Btp.  138.  The  Juflrow  Maria  Scbroe. 
dcr,  3  Bob.  Sip.  147.  In  cues  of  conlraband,  tbe  return  voyage  has  not 
nnullf  been  deemed  connected  with  ibe  oulnird,  snd  the  ofience  waa  depo- 
sited with  the  oflending  subject  l  but  in  dEetanl  voyagei,  wiib  contrabaiid  and 
falae  papers,  the  rule  ii  different ;  the  fmud  eontnliiineles  tbe  relorn  eargo, 
and  Eubjecla  it  to  condemnnnon,  aa  being  one  entire  transaction.  The  Ro. 
aalia  and  Boliy,  3  Seb.  Etp.  343.  Tbe  Kane; ,  3  ibid.  133.  Carringtan  t. 
Tbe  Mcrdianta'  Ins.  Co.  B  Pettr^  U.  S.  Sep.  49S. 

•  Tbe  Liaette,  6  S»i.  Btp.  387. 
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but  they  only  apply  established  principles  to  new  com- 
binations of  circumstances.  There  would  be  no  penalty 
in  the  mere  confiscation  of  the  despatches.  The  proper 
and  efficient  remedy  is  the  conBscation  of  the  vehicle 
employed  to  carry  them ;  and  if  any  privity  subsists 
between  the  owners  of  the  cargo  and  the  master,  they  are 
involved  by  implication  in  his  delinquency.  If  the  cargo 
be  the  property  of  the  proprietor  of  the  ship,  then,  by 
the  general  rule,  oh  coniincntiam  delicti,  the  cargo  shares 
the  same  fate,  and  especially  if  there  was  an  active  in- 
terposition in  the  service  of  the  enemy,  concerted  and 
continued  in  fraud.* 

A  distinction  has  been  made  between  carrying  des- 
patches of  the  enemy  between  difiereat  parts  of  his 
dominions,  and  carrying  despatches  of  an  ambassa- 
•163  dor  from  a  neutral  •country  to  his  own  sovereign. 
The  effect  of  the  former  despatches  is  presumed 
to  be  hostile  ;  but  the  neutral  country  has  a  right  to  pre- 
serve its  relations  with  the  enemy,  and  it  does  not  n&- 
cessarily  follow  that  the  communications  are  of  a  hostile 
nature.     Ambassadors  resident  in  a  neutral  counliy,  are 
favourite  objects  of  the  protection  of  the  law  of  nations, 
and  their  object  is  to  preserve  the  relations  of  amity  be- 
tween the  governments ;  and  the  presumption  is,  that 
the  neutral  state  preserves  its  integrity,  and  is  not  con- 
cerned in  any  hostile  design.** 
,oi     In  order  to  enforce  the  rights  of  belligerant  nations 
"**  against  the  delinquencies  of  neutrals,  and  to  ascertain 
the  real  as  well  as  assumed  character  of  all  fessels  on 
the  high  seas,  the  law  of  nations  arms  them  with  the 
practical  power  of  visitation  and  search.     The  duty  of 
self-preservation  gives  to  belligerant  nations  this  right. 


•  The  Atalanta,  6  Sab.  Sep.  440. 

*  The  Carolina,  6  Boh.  Etp.  461.    Shrttaf  Sunwutrf,  b.  7.  c 
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It  is  founded  upon  necessity,  and  ia  strictly  and  exclu- 
sively a  war  ligbt,  and  does  not  rightfutty  exist  in  time 
of  peace,  unless  conceded  by  treaty."  All  writers  upon 
the  law  of  nations  and  the  highest  authorities,  acknow- 
ledge the  right  in  lime  of  war  aa  resting  on  aoand  princi- 
ples of  pablic  jurisprudence,  and  upon  the  institutes  and 
practice  of  all  great  maritime  powers.  *>  And  if,  upon  mak- 


•  The  Le  Louit,  2  Dadton,  248.  The  Antelope,  10  Whtalon,  lift  Yel 
the  British  Parliameni,  by  ilalute  in  Augiut,  ]839,  in  order  more  effecluallr 
to  mppreaa  the  iIitb  trade,  and  eBpecisliy  sa  against  Portugal,  a  power  that 
had  gromly  violated  her  treaty  with  England  on  that  anbject,  anlhorized  ibe 
ponsr  of  viaitation  sod  search  in  time  of  peace.  The  Drilish  govarnmetit 
discliiiin  the  right  of  March  in  lime  of  peace,  but  ihey  claim  si  ell  tinica  ihe 
light  ef  tint,  in  order  to  know  vhetber  a  veosel,  pretending,  for  inalance,  to 
ba  American,  and  hoisting  the  Americati  flag,  be  really  what  she  acema  10  be. 
Lerd  Aierdeta'M  Derpatek  0/  Dtctmbtr,lSil,  te  iht  AmtriMn  Mitiuter,  Mr, 
StrBmam.  Sot  the  government  of  the  United  3latee  do  not  admit  iha  dis. 
tinction  between  the  right  of  viaitatiuti  and  the  right  of  aearch.  They  consi- 
der Ibe  ditference  to  be  one  rather  of  definition  than  principle,  and  that  Iti* 
Dol  known  to  the  law  of  natiotiB.  They  will  not  admit  the  eierciee  of  ibe 
claim  of  visil  to  be  ■  right:  while  the  British  govern  meat  coo  cedes  that  if,  in 
tlU  cxtrcitt  0/ tit  right  of  visit  to  ascertain  Ihe  gennineneee  of  the  flag  which 
a  mapecied  veaael  beare,  any  injury  enauee,  prompt  reparation  would  be 
made.  The  nitfual  right  ofvitiiatien  ani  teareh,  in  reference  to  ibe  elove 
trade,  has  even  been  conceded  by  the  European  governments  of  Anetria, 
France,  Greal  Britain,  Pruwia  and  Ruasia,  who  were  parlies  to  the  Quintuple 
Treaty  at  London,  of  Deeember,  1841.  See  Mr.  Wtbeler'i  Deipalch  at 
Ammeaa  Secrttarjt  of  Slat;  to  Mr  £rere((,  the  American  Miniiter  at  irni- 
in,  tf  March  SS,  1843.  Thia  treaty  nae  eubseqaently  ratified  by  all  the 
eomracting  parties  except  France,  who  remained  boond  only  to  a  reitrictt«e 
ri^l  of  seat«h  under  the  couvenHoPB  of  1831  and  1833.  The  inter.viaita- 
lioD  of  ahipa  at  sea  Is  a  branch  of  the  law  of  self-defence,  and  is,  in  point  of 
bet,  Fs««tiMd  by  the  public  vessels  of  all  naiions,  including  those  of  the 
United  States,  when  the  piratical  character  of  a  veaael  is  auepecied.  The 
tight  of  TiMl  ia  conceded  for  the  aole  pnrpoae  of  ascertaining  ihe  real  na- 
tional character  of  the  vessel  aailing  under  suspicious  circumstances,  and  is 
wholly  distinct  from  the  right  of  search.  It  baa  been  termed,  by  the  Sapreme 
Court  of  the  United  States,  the  right  ef  approach  for  that  purpose ;  (The 
Narianna  Flora,  II  Wheaten,  1.  43;)  and  i(  ia  eonaidered  to  he  well  war- 
ranted by  Ibe  principles  of  pnhlic  law  sod  the  usages  of  naiions.  Syak.  Q. 
J.  PlA.  Kb.  L  c.  114.  B.  P. 
k  FaUcI,  b.3.c.  T.sec.  114.    On(.  (feIaitr«riR*,of  1681, ui.  19;    Hat. 
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ing  the  search,  the  vessel  be  found  employed  in  contra- 
band trade,  or  ia  carrying  enemy's  property,  or  troops, 
or  despatches)  she  is  liable  to  be  taken  and  brought  in 
for  adjudication  before  a  prize  court. 

Neutral  nations  have  frequently  been  disposed  to  ques- 
tion and  resist  the  exercise  of  this  right.  This  was  par- 
ticularly the  case  with  the  Baltic  confederacy,  during 
the  American  ^ar,  and  with  the  convention  of  the  Baltic 
powers.^in  1801.  The  right  of  search  was  denied,  and 
the  flag  of  the  state  was  declared  to  be  a  substitute  for 
all  documentary  and  other  proof,  and  to  exclude  all 

right  of  search.    Those  powers  armed  for  the  pur- 
"154  pose  of  defending  ibeir  neutral  "pretensions;  and 

England  did  not  hesitate  to  consider  it  as  an  at- 
tempt to  introduce,  by  force,  a  new  code  of  maritime 
law  inconsistent  with  her  helligerant  rights,  and  hostile 
to  her  interests,  and  one  which  would  go  to  extinguisb 
the  right  of  maritime  capture.  The  attempt  was  speedi- 
ly frustrated  and  abandoned,  and  the  right  of  search 
has,  since  that  time,  been  considered  incontrovertible." 
The  whole  doctrine  was  ably  discussed  in  the  English 
high  court  of  admiralty,  in  the  case  of  the  Maria,^  and  it 
was  adjudged,  that  the  right  was  incontestable,  and  that 
a  neutral  sovereign  could  not,  by  the  interposition  offeree, 
vary  that  right.  Two  powers  may  agree  among  them- 
selves, that  the  presence  of  one  of  tbeir  armed  ships,  along 
with  their  merchant  ships,  shall  be  mutually  understood 
to  imply  that  nothing  is  to  be  found,  in  that  convoy  of 


fMT,  ife  la  SaiaU  ia  Batimtni  Ntulrti.  Ths  Maris,  I  Sab.  Sep.  S87.  The 
LeLouii,  S  Dtdten'i  Adm.  E»p.  3ii.  The  HkriBnas  Flora,  11  WitaUm, 
43. 

*  In  the  eonveDtJDD  between  EngUnd  and  RoBsia,  on  the  I7th  of  Jtme, 
1801,  Rosno  admitted  [be  beltigennt  right  of  aearch,  even  pf  msTclnnt  vce- 
mIb  navigating  under  convoy  of  a  ship  of  war,  provided  it  wia  ezerciaed  Vf 
aihip  of  wubelouging  to  governmeiit. 

k  1  R,b.  Stp.  387. 
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merchant  ships,  inconsiateut  with  amity  or  neutrality.* 
But  no  belligerant  power  can  legally  be  compelled,  by 
mere  force,  to  accept  of  such  a  pledge;  ■and  every  bel- 
ligerant power  who  is  no  party  to  the  agreement,  has  a 
right  to  insist  on  the  only  security  known  to  the  law  of 
nations  on  this  subject,  independent  of  any  special  cove- 
nant, and  that  is  the  right  of  personal  visitation  and 
search,  to  be  exercised  by  those  who  have  an  interest  in 
making  it.  The  penalty  for  the  violent  contravention  of 
this  right,  is  the  confiscation  of  the  property  so  withheld 
from  visitation;  and  the  infliction  of  this  penalty  is  con- 
formable to  the  settled  practice  of  nations,  as  well  as  to 
the  principles  of  the  municipal  jurisprudence  of  most 
countries  in  Europe.  There  may  be  cases  in  which  the 
master  of  a  neutral  ship  may  be  authorized,  by  the  natu- 
ral right  of  self-preservation,  to  defend  himself  against 
extreme  violence  threatened  by  a  cruiser,  grossly  abus- 
ing his  commission ;  but,  except  in  extreme  caees,  a 
merchant  vessel  has  no  right  to  say  for  itself,  and  an 
armed  vessel  has  no  right  to  say  for  it,  that  it  will  not 
submit  to  visitation  or  search,  or  be  carried  into  a 
proximate  port  for  judicial  inquiry.  Upon  "these  *165 
principles,  a  fleet  of  Swedish  merchant  ships,  sail- 
ing under  convoy  of  a  Swedish  ship  of  war,  and  under 
instructions  from  the  Swedish  government  to  resist,  by 
force,  the  right  of  search  claimed  by  British  lawfiilly 
commissioned  cruisers,  was  condemned.  The  resist- 
ance of  the  convoying  ship  was  a  resistance  of  the 
whole  convoy,  and  justly  subjected  the  whole  to  con- 
fiscation.'* 


■  lo  the  traaty  of  commerce  between  the  United  Stales  and  the  RepubJio 
of  Cbili,  in  1633,  it  wu  agreed,  that  the  lighl  of  Tiiitalioii  and  search  ahould 
not  appljr  :o  vanela  aailing  under  conToy.  So,  abo,  in  the  conTention  be. 
Iwaen  the  United  States  and  the  Pero-BoliTian  Confedaracr  of  1836,  an. 
19. 

k  The  lOaria,  1  Sab.  Btp.  3B7.    The  Blsebe,  4  Bah.  Bep,  406. 
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The  doctrine  of  the  Eoglisb  admiralty  oa  the  right  of 
visitation  aad  search,  and  on  the  limitation  of  the  right, 
has  been  recognised,  in  its  fullest  extent,  by  the  courts  of 
jnstice  in  this  country.*  The  very  act  of  sailing  under 
the  protection  of  a  belUgerant  or  neutral  convoy,  for  the 
purpose  of  resisting  search,  is  •  violation  of  neutrality. 
The  Danish  government  asserted  the  same  principle  in 
its  correspondence  with  the  government  of  the  United 
States,  and  in  the  royal  instructions  of  the  10th  of 
March,  1810  ;■•  and  none  of  the  powera  of  Europe  have 
called  in  question  the  justice  of  the  doctrine.^  Confis- 
cation is  applied  by  way  of  penalty  for  resistance  of 
search,  to  all  vessels,  without  any  discrimination  as  to 

•  The  Nereide,  9  Cranch,  49T.  438.  443.  445. 453.  The  Murirona  Flan, 
II  Wiaitim,  43.  Tha  ^vemmeDi  of  ibe  United  Sotei  ftdmita  the  right  of 
visilntion  and  eenrch  hf  belligennl  gOTernnwnt  TGMeti  or  their  priv«le  mer- 
ehnnt  veuelB,  for  enemy's  property,  article!  contnibin<]  of  war,  or  men  in  the 
land  or  naval  aerviee  of  the  enemy.  But  it  does  not  understaiid  ihs  law  nf 
naliana  to  nuthoriie,  and  doca  not  admit,  ifae  right  of  search  for  aubjeets  or 
•eamcn.  England,  on  die  other  hKnd.oMerli  the  tight  to  look  for  bar  aubjeela 
un  the  high  aeaa,  into  whatever  service  ihey  might  wander,  and  will  not  re- 
nounce it.  The  objeclLone  to  the  British  claim,  on  the  ground  of  public  law 
and  policy,  were  ataled  with  great  force  nnd  cleartieBe,  in  1616,  bythe  Ameri- 
can miniater  in  London  to  Lord  Caatlereagh.  Su*h't  MemaranJa,  pp.  161 — 
193. 379—383.  The  claim  of  Great  Dritain  lo  the  right  of  eeareh,  on  ibe 
high  Bcas,  of  neutral  veasela,  for  deaertere  and  other  peraona  liable  to  military 
and  naval  aerviee,  haa  been  a  quealion  of  animited  diacusaion  betwreu  that 
government  and  the  United  Stale*.  It  wu  one  principal  cause  of  ibe  vrar 
of  181S,  and  remaini  uniettled  lo  thia  day.  In  the  diacutaiona  in  1842,  b«. 
tween  Lord  Ashburtan  and  Mr.  Webster,  relative  to  the  boundiry  line  of  the 
atate  of  Maine,  the  American  miniater  incidentally  diacnmd  the  subject,  and 
intimated  that  the  rule  hereafter  to  be  insiated  on  would  be,  that  ever^  rego. 
larly  documented  American  merchant  veiael  waa  evidence  that  the  aeamen 
on  board  were  American,  and  would  find  protection  under  the  American 
flag. 

k  4  HaW*  Law  Jmrml,  963.  Lttten  »/  Coml  KntealiTaiitt  to  Mr. 
Erving,  SBtlt  ind  SOli  of  June,  imi  9tk  of  /sly,  1611. 

■  The  Auatrian  ordinance  of  neutrality  of  Augnat  7lh,  1803,  enjoined 
it  upon  nil  iheir  veaaela  to  aabinii  to  vititation  on  the  high  leai,  and  not  to 
make  any  difficulty  aa  lo  the  produeiioD  of  the  documentary  proofa  of 
property. 
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the  national  character  of  the  vessel  or  cargo,  and  with- 
out separating  the  fate  of  the  cargo  from  that  of  the 
ship. 

This  right  of  search  la  coafined  to  private  merchant 
vessels,  and  does  not  apply  to  public  ships  of  war. 
Their  immunity  from  the  exercise  of  any  civil  or  crimi- 
nal jurisdiction  but  that  of  the  sovereign  power  to  which 
they  belong,  is  uniformly  asaerted,  claimed  and  conced- 
ed.  A  contrary  doctrine  is  Qot  to  be  found  in  any 
jurist  or  writer  on  the  law  of  nations,  or  'admitted  *166 
in  any  treaty;  and  every  act  to  the  contrary 
has  been  promptly  met  and  condemned.* 


■  Tkurleu^t  SlaU  Paptn,  vol.  u.  ^  503.  CMT$gWt  Diteourta,  136. 
Jtfr.  Cmniif 't  LittiT  tB  m.  JHmth,  Angiut  Sd,  1807.  Eimbargh  Snint 
ffrOetohtr,  1807,  art.  1.  In  the  cue  of  Priiu  Frederick,  Q  Dodaim'*  ..tdw. 
Sep.  451,  lliB  qneatioa  wu  raked,  and  learnedly  diacuned.  whellier  a  publk 
armed  ahip,  beloDging  to  the  king  of  (he  NetlMrlaada,  waa  liable  to  civil  or 
ciimiaa]  proceae  in  a  Britiib  port.  Bha  waa  bniugfai  in,  by  aaaiatimce,  !□  di*. 
treaa,  and  aalrage  wa«  clairosd,  and  the  ahip  waa  arrealed  Qpoa  that  claim, 
BDd  a  plea  to  the  juriadiction  interpoaed.  The  qneallon  went  off  by  arrange. 
meat,  and  waa  not  decided,  ihongfa  the  immunity  of  such  vaaaala  from  all 
ptjTate  clainu  was  forcibly  urged,  on  groundi  of  general  policy  and  (he 
naage  of  nationa.  And  in  tfaia  country,  in  the  cue  of  Tkt  ScliMiitT  Bxthangt 
r.  iPFaddtn,  7  Craaelt,  116,  it  waa  decided,  after  great  diaonaaion,  that  ft 
ptiblio  Tsaael  of  war  of  a  foreign  aorareign,  at  peace  with  the  United  Statec, 
eotninginlo  their  porta,  and  demeaning  herself  in  a  friendly  manaer,  waa  ex- 
empt from  the  joriadiction  of  the  connlry.  L'fmnneiiU,  1  Wbewlan,  336. 
353.  S.  P.  In  that  intereating  caae.  The  Schttatr  Exciangi,  it  waa  abown, 
that  tha  eiemption  of  a  public  abtp  in  part  from  the  local  jnriadietioni  waa  not 
faiuded  on  ihe  abaolule  right  of  another  toTcreign  to  auch  an  eiempdon, 
but  npon  principlea  of  public  comity  and  conveaience,  and  aroM  from  Ihe 
pnaained  conaant  of  nationa:  diat  conaent  might  be  withdrawn,  npOB 
notice,  without  jual  ofienee ;  and  if  «  foreigo  ahip,  after  etkch  nodes,  cornel 
fnio  the  port,  ahe  becomea  amenable  to  the  local  lawa  in  the  aame  manner 
aa  other  veaiela  ;  and  though  a  public  ahip  and  her  armament  might  be  el. 
eepied,  the  prize  properly  which  ifas  brioga  into  port  ia  subject  to  the  local 
juriadiciion,  for  the  pnrpoae  of  examination  and  inquiry,  and,  in  a  proper 
caac,  for  realilution.  It  hea  been  aaaerted,  on  the  part  of  the  execuliye 
anthority  of  the  United  Statea,  that  a  writ  of  kabtai  earpm  may  he  lawfully 
awarded,  to  bring  up  a  aabjeet  illegally  detained  on  board  a  foreign  ahip  of 
war  in  our  water*.    OpuucD  of  the  Attorney  Oenaral  of  the  United  State*, 

Vol.  L  13 
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The  exercise  of  the  right  of  visitation  aad  search 
mufit  be  conducted  with  due  carOiaodr^iard  to  the  rights 


JoDG  34, 17M.  (PpottsM*  a/  tlu  AtUmes*  Omtrat,  vol.  1 23.)  So,  atao,  it 
wu  the  official  opiiiioii  of  the  Attorne;  Genanl  of  the  United  Buiet,  in 
1799,  lh«l  it  «rM  Itwliil  Id  aatn  mH  or  ciiniiitl  proMM  apou  «  pet*oa  od 
kowd  ■  foreifn  ahip  of  wttlfinc  within  ihubonr  of  the  United  Statei.  lb, 
vol.  i.  55—57.  These  opinioDs  do  not  ipplr,  of  eoune,  to  any  proeeM 
•puDH  the  ship  itself-  Mr.  Wdfttr,  dw  American  Secretary  of  Stale,  in 
hit  diplomatic  letter  to  Lord  Aahbortim,  lb*  Britiafa  minider,  at  Waahington, 
of  the  dau  of  AupialUi,lS43,  contended,  that  if  a  venel  be  diiTED  bfatreM 
of  wcatller,  or  other  neceaaitr,  or  carried  by  unlawfu]  force,  into  a  BritUfa  porti 
even  if  it  b«  a  prtdubited  or  Idackaded  port,  thai  neceaiiiy  exempted  the  Tea. 
mI  from  all  penalty  and  all  haiard  ■  that  ■  veaael  on  the  high  aea*  ia  regard, 
ed  as  part  of  the  territory  of  the  nation  to  wiiich  ahe  beloDgg,  and  aubject  to 
iM  axclooTe  juriadiclion  ;  and  if  it  be  forced  by  such  neeeuily  into  a  foreign 
port,  her  inmnmitiea  continue  by  the  comity  and  practice  nf  nationi :  that 
tbe  jsriadictiaDcontiiuMB,  thoo^  tboONel  be  alaiitkariD  the  foreign  porij 
•o  that  if  a  mnrder  be  commitiod  on  heard  a  reatel  in  a  fbteign  pott,  by  one 
of  the  crew,  or  •  paaaanger,  on  another  of  the  enw,  or  a  paaaengor,  d>e 
oSeiMe  ia  cognitable  by  the  conrta  of  ibe  nation  to  which  the  vesael  balonga ; 
dial  the  Teaael,  while  waler-bonie  in  foieign  places,  was,  for  the  general 
ftarfBtt  »f  gaeertiiag  ami  r«f  nialinf  tht  ngMU,  diUiei  and  Migalioiii  »/ 
tJUa*  m  board,  considered  aa  part  of  the  territory  lo  which  ahe  belonged, 
•nd  that  local  law*  did  not  affect  existing  relaiiona  between  petaont  ott 
board.  He  forthar  stated  that,  by  the  comity  and  piactice  of  naliona,  nar. 
•Alnl  viwela  going  voluntarily  into  a  foreign  port  for  trade,  retain  on  board, 
for  their  protection  and  government,  the  juriadiclion  and  taws  of  Iheir  own 
country.  These  immnniliea  were  presumed  to  exist  aa  a  part  of  ciTilitation, 
and  to  be  allowod  until  axpreaaly  retracted.  This  presompiion  la  deemed  to 
be  part  of  tbe  voluntary  and  adapted  law  of  naiiona.  The  case  of  a  vesael 
forced  by  necessity  into  a  foreign  port,  placed  the  claim  for  exempdon  from 
interference  on  higher  prineiplea  and  siroager  coorteay.  If  the  veaael  has 
•lavea  on  board,  the  foreign  govenmient  haa  no  light  to  enter  on  board  and 
inUrfsre  with  that  relation.  It  waa  admilled,  however,  ihat  the  exemption 
from  tbe  local  jorisdiclioo  could  not  be  claimed  for  unlawful  acta  dona,  and 
caniractamada,anboard  the  vsaaelao  placed.  8ee«<ipr«,pp.  109.134.o.and 
iMfra,  p.  363.  The  act  of  eongreea  giving  jurisdiction  in  caaea  of  falony, 
eommitied  in  a  foreign  port,  aa  in  the  caae  staled  by  Mr.  Webeiar,  asaumea, 
and  impliedly  admits,  a  coDcunenljariadietion  in  the  CBurte  of  the  lertilory 
where  tbe  veeael  wu  at  the  lime.  Lard  Aiiiarteojin  his  reply  of  the  Gth  of 
Auguat,  declined  lbs  discussion  of  the  question  of  immimily  in  hstbont  on 
gaBorml  priociplas,  and  said,  that  Mr.  Webster  had  advanced  aoma  propom- 
liona  which  lathcr  aurpriaed  and  startled  him,  though  be  did  not  pratond  to 
judge  of  ibem.    He  admitted,  thsl  in  the  case  of  American  vesaala  driven  by 
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and  safe^  of  the  Teasels."    If  the  neutral  has  acted  widi 
eaodonr  and  good  fiutb.  and  the  inquii;  haa  been  wrong- 


iKcemijr  JDto  t  Brilish  port,  thara  ought  Dot  to  bs  mof  officiam  iuteTfennce 
with  them,  dot  any  fimher  inqniaiiion  into  the  Mate  or  pcnoiu  oi  tUDgi  on 
bom),  ibaa  might  be  indiipenable  to  enforce  the  obKiranceof  thsmiiDicipal' 
hwi  of  the  couDtry,  and  the  proper  regulation  of  in  bHrbonre  and  waten. 
TfaeprineiplMof  natioaai  lair,  alated  in  the  diplomatic  correapoodenca  aboro 
referred  to,  were  jndiciatlr  raeogniaed  by  the  Snpreins  Court  of  Lonidiuia, 
in  Ibe  cue  of  MoCayo  v.  Neir.Orlaaia  Ina.  Company,  10  JZatiMon  B.  303. 
UG.  It  waa  there  declared  to  be  a  true  axpoiitioQ  of  the  law  of  nationa,  that 
a  Teasel  on  the  high  »a«,  in  lime  of  peace,  engaged  in  a  lawfiil  voyage,  waa 
trader  the  exclniiTe  jiuiadiction  of  Ibe  state  to  which  her  flag  betongi ;  and 
■hat  if  forced  by  neeeaaiiy  into  a  port  of  a  friendly  power,  she  Icees  none  of 
the  rights  appertaining  to  her  on  the  high  aeis,  but  herself  and  cargo,  and 
die  persons  on  board,  with  their  property,  and  sll  the  ri^ta  incident  to  dieir 
petMul  relstions,  aa  esisbllshed  by  the  laws  of  the  stats  to  which  Ibey  be- 
long, were  placed  nnder  the  protection  which  the  laws  of  nations  extend  in 
the  onfitrllDale  nnder  such  citcamBlancea.  Although  the  jurisdiction  of  the 
natian  met  the  Tessel  belmging  to  it,  be  not  wholly  szclaaiTe,  and  though, 
fix  any  ntdawfiil  aoti  commiiwd,  while  in  BQch  a  siiaaiion,  by  (he  muter, 
crew  or  ownen,  she  or  they  may  be  responsible  to  the  lawa  of  the  place,  yet 
ihaloeallawsdonolsnpenede  the  tawaoftbeeoantry  to  which  the  Tesaelba. 
longa,  so  far  ta  relaieatothe  rights,  dntiea  and  obligntioni  of  those  on  board  > 
and  that  whatever  might  be  the  stats  of  the  foreign  lawin  relation  to  slairety, 
it  did  not  operate  on  board  the  Teaeel  so  forced  bjr  ueceMity  into  Ibe  foreign 
port,  and  before  a  TOlantary  landing  of  the  slarea  on  board,  to  dissolve  the 
nianon  of  master  and  slave. 

Two  eases,  in  which  ibis  interesting  labjee I  was  lUscussed,  are  cited  from 
Orioim,  StgUt  Inlenutimate*  dt  la  Mtr,  tome  i.  in  Whtalaxfi  Elmmls, 
3ded.pp,  159 — 154,  in  which  it  was  decided  by  the  conncilof  stale,  in  1606, 
in  the  Freneh  eonrta,  that  foreign  private  vEiMla  in  Oeneh  porta,  for  tbe 
purpoae  of  trade,  were  exempted  from  the  local  jntisdicdoD,  as  to  acta  of 
mere  inietnalional  discipline  of  the  veasel,  tad  even  as  to  Crimea  and  offeitees 
eonmiilted  by  a  person  forming  a  pan  of  its  officers  and  crew,  against  an. 
other  person  belonging  to  the  rame,  when  the  peace  of  tbe  port  h  not  dii. 
tnrbed.  Bnt  the  locsl  jurisdiction  is  properly  ssserted  ss  to  crimes  commit- 
Wd  on  board  the  ve»el  againsi  petson*  not  forming  part  of  ita  officers  attd 
erev,  or  by  any  other  than  a  peraon  helongltig  to  the  same,  or  those  committed 
by  the  officers  and  craw  upon  each  other,  if  the  peace  of  the  port  be  thereby 
distnrbed ;  and  the  jntisdiction  alao  is  eiereised  ss  to  civil  eontracta  made  to 
persoM  not  Ijelonging  to  Ibe  vessel.  Tbaee  were  die  cases  of  Tie  NetBtan,  at 
Antwerp,  and  of  I^eSsJIjr,  at  Haraeilles.  Theae  cases  show  a  libetal  relaia. 
lionef  dte(tTietfightaofiheloea]jurisdielion,andsothcyaTarefBrdsdbyHr. 
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fiillj  pursued,  the  belligerant  cruiser  is  responsible  to  the 
neutral  in  costs  and  damages,  to  be  assessed  by  the  prize 
courtwhich  sustainsthejudicialexaminatioD.  The  mere 
exercise  of  the  right  of  search  involves  the  cruiser  in  no 
trespass,  for  it  is  strictly  lawful ;  but  if  he  proceeds  to 
capture  the  vessels  as  prize,  and  sends  her  in  for  adjudi- 
cation, and  there  be  no  probable  cause,  he  is  responsi- 
ble. It  is  not  the  search,  but  the  subsequent  capture, 
vhich  is  treated  in  such  a  case  as  a  tortious  act.''  If  the 
capture  be  justifiable,  tbe  subsequent  detention  for  adju- 
dication is  never  punished  with  damages  ;  and  in  all 
cases  of  marine  torts,  courts  of  admiralty  exercise  a 

large  discretion  in  giving  or  withholding  damages.^ 
•167         'A  rescue  efiected  by  the  crew  after  capture, 

and  when  the  captors  are  in  actual  possession,  is 
unlawful,  and  considered  to  be  a  resistance  within  the 
application  of  the  penalty  of  confiscation,  for  it  is  de- 
livery by  force  from  force.^  And  where  the  penalty 
attaches  at  all,  it  attaches  as  completely  to  tbe  cargo  as 

WTuatan,  Aootber  importiDt  principle  trf'  inlernatioDtl  jorisprudeDce  wm 
declared  br  the  French  Court  of  Cuwlion,  in  1839,in  iha  cue  of  TAs£WIa 
AUtrU),  (Sirey,  Rifatil  Gtmiral  di  Juritpndtaee,  tome  33,  p.  578,  cited  Trom 
)Ft«iit(ni'*£Icmen/t,  3dedit.lS4,)Tiz.,  ihalbr  the  law  of  oaiiona  a  foreign 
Taanl,  allied  or  Dcntral,  ia  eonaidered  la  part  of  the  tenitorr  of  the  natton 
to  which  it  belongs,  and  entitled  to  the  priTilege  of  the  invioTabilitr  of  the 
arritory ;  bat  that  priiilego  ceues  to  protect  her  vhen  having  commiited 
acta  of  hoalilil]r  in  tbe  French  teirilory  inconaistenl  with  ila  character  of  ally 
or  neutral,  and  that  even  the  pretext  of  pulling  into  port  in  diatreaa,  will  not 
wuitode  the  juriaiticlion  of  the  lt>cal  tribunala  of  a  charge  of  high  treoaon 
tlf^nat  the  peraona  found  on  board. 

■  The  Anna  Marin,  3  WJitaUm,  337.  The  right  of  vieitaiiati  and  search 
il  aomeiimea  laid  under  apeciil  reatrictioni,  b;  cnnveniion  between  mari- 
time atatea.  See,  for  inalance,  art.  17  of  the  convention  of  navigation  and 
eommerpe  between  the  United  Statea  and  the  PenkBativian  Confederation, 
Ha;,  1B38. 

k  S  Mmm'*  Sep.  439. 

•  Storr,  J.,  11  WJkatut.  54—56. 

*  The  Despatch,  3  JM.  Sep.  995.    Brown  v.  Union  In&  Co.,  5  Da^t 
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to  tbe  ship,  for  the  master  acted  as  agent  of  the  owner 
of  the  cargo,  and  his  resistance  was  a  fraudulent  attempt 
to  withdraw  it  from  the  rights  of  war.* 

A  neutral  is  bound,  not  only  to  submit  to  search,  hut 
to  have  hia  vessel  duly  furnished  with  the  genuine  docu- 
ments requisite  to  support  her  neutral  character.^  The 
most  material  of  these  documents  are,  tbe  register,  pass- 
port or  sea  letter,  muster  roll,  log  hook,  charter-par^, 
invoice,  and  hill  of  lading.  The  want  of  some  of  these 
papers  is  strong  presumptive  evidence  against  the  ship's 
neutrality ;  yet  tbe  want  of  any  one  of  them  is  not  abso- 
lutely conclusive."  Si  aliquid  ex  tolemnUnu  defieiat,  cvm 
equUat  poteit  mbvaaendum  eat.  The  concealment  of 
papers  material  for  the  preeervadoD  of  the  neutral  cha- 
racter, justifies  a  capture,  and  carrying  into  port  for  adju- 
dication, though  it  does  not  absolutely  require  a  condem- 
nation. It  is  good  ground  to  refuse  costs  and  damages 
on  restitution,  or  to  refuse  further  proof  to  relieve  tbe 
obscurity  of  tbe  case,  where  tbe  cause  laboured  under 
heavy  doubts,  and  there  was  ■prima  facit  ground  for  con- 
demnation independent  of  the  concealment.'  The  spo- 
liation of  papers  is  a  still  more  aggravated  and  inflamed 
drcumstance  of  suspicion.    That  fact  may  exclude 


•  DmiuA  Iiutiuctinu,  lOli  March,  1810.  Tb«  regiiur  of  a  tmmI  ia  tbe 
onlf  dociiQieni  which  oetd  ha  on  board  a  reaMl  id  time  of  nnivenal  paaoa, 
U  pTOTB  DatioDBl  characisi.  Cat]«t(«  t.  Pacific  Ina.  Co.,  1  Pmnt't  Brp.  694 
B;  the  conTcntion  of  naiigation  and  commerce  between  the  United  Stala* 
■nd  ihe  Pern-Bolivian  ConfEdeiation,  Mar,  1838,  art  IB,  (he  Teaaala  of  eaeh 
power  are  to  be  fbmiahed  in  time  of  mr  with  aea  leilen  or  paaapoita,  de. 
■eribing  the  name,  propertf  and  bniden  of  theibip,  and  nima  and  raaide&M 
«f  the  commander.  Bo  ther  miul  also  be  proTided  with  eettificalM,  contain. 
ing  the  particolan  of  the  cargo,  and  ths  place  whence  the  ihip  sailed,  aignad 
by  the  officer!  of  the  pott, 

'  liTingaUin  II  Qilchiiat  T.  Htrioe  loa.  Co>,  T  Cr»»eli,  544 
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farther  *proof,  and  be  sufficient  to  infer  guilt;  but 
it  does  not,  in  England,  as  it  does  by  the  maritime 
law  of  other  countries,  create  an  absolute  presumption 
jwii  at  dejwn  ;  and  yet,  a  case  that  escapes  with  such  a 
brand  upon  it,  is  saved  so  as  by  fire.'  The  Supreme 
Court  of  the  United  States  has  followed  the  less  rigour- 
OU8  Engli&h  rule,  and  held  that  the  spoliation  of  papers 
was  not,  of  itself,  sufficient  ground  for  condemnation,  and 
that  it  was  a  circumstance  open  for  explanation,  for  it 
may  have  arisen  from  accident,  necessity,  or  superior 
ibrce.**  If  the  explanation  be  not  prompt  and  frank,  or 
be  weak  and  futile ;  if  the  cause  labours  under  heavy 
suspicions,  or  there  be  a  vehement  presumption  of  bad 
faith,  or  gross  prevarication,  it  is  good  cause  for  the 
denial  of  further  proof;  and  the  condemnation  ensues 
from  defects  in  the  evidence,  which  the  party  is  not  pei> 
mitted  to  supply.  The  observation  of  Lord  Mansfield, 
in  Bemardi  v.  Motteava,"  was  to  the  same  effect.  By 
the  maritime  law  of  all  countries,  he  said,  throwing 
papers  overboard  was  considered  as  a  strong  presump- 
tion of  enemy's  proper^ ;  but,  in  all  his  experience, 
he  had  never  known  a  condemnation  on  that  circum- 
stance only. 


>  The  Himler,  1  Dodm't  Aim.  Stf.  4 
k  The  Tauro,  3  -WIihiUh,  397. 
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LECTURE    VIII. 

OF  laDCBS,  PAS9P0RT3,  AND  TEEATIB3  OF  PEACB. 

Havinq  considered  the  rights  and  duties  appertain- 
ing to  a  state  of  war,  I  proceed  to  examine  the  law 
of  nations  relative  to  negotiations,  conventions  and  trea- 
ties, which  either  partially  interrupt  the  war,  or  terminate 
in  peace. 

(1.)  A  truce  or  suspension  of  arms  does  notterminate  bmh  art 
the  war,  bat  it  is  one  of  the  ^ommercia  heUi  which  sua- 
penda  its  operations.  These  conventions  re§t  upon  the 
obligation  of  good  faith,  and  as  they  lead  to  pacific  ne- 
gotiations, and  are  necessary  to  control  hostilities,  and 
promote  the  cause  of  humanity,  they  are  SEicredly  ob- 
served by  civilized  nations. 

A  particular  trace  is  only  a  partial  cessation  of  hostili- 
ties, as  between  a  town  and  an  army  besieging  it.  But 
a  general  trace  applies  to  the  operations  of  the  war ;  and 
if  it  be  for  a  long  or  indefinite  period  of  time,  it  amounts 
to  a  temporary  peace,  which  leaves  the  state  of  the  con- 
tending parties,  and  the  questions  between  them,  remain-  i 
inc  in  the  same  situation  as  it  found  them.  A  partial  V  / 
trace  may  be  made  by  a  sabordisate  commcmder,  and 
it  is  a  power  necessarily  implied  in  the  nature  of  his 
trust ;  but  it  is  requisite  to  a  general  truce,  or  stispen- 
sion  of  hostilities  throughoat  the  nation,  or  for  a  great 
length  of  time,  that  it  may  be  made  by  the  sovereign  of 
the  country,  or  by  his  special  authority.*    The  general 

>  rattel,b.  3.c.l6.McS33-^0&    OwNu,  b.  B.  e.  SI. 
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principle  on  the  subject  *is,  that  if  a  commaivler  makes 
a  compact  with  the  enemy,  tmd  it  be  of  such  a  nature 
that  the  power  to  make  it  could  be  reasonably  implied 
from  the  nature  of  the  trust,  it  will  be  valid  and  bind- 
ing, though  he  abuse  his  tnisL  The  obligation  he  is 
under  not  to  abuse  lus  trust,  regards  his  own  state,  and 
not  the  enemy.^ 

A  truce  binds  the  contracting  parties  from  the  time  it 
is  concluded,  but  It  does  not  bind  the  individuals  of  the 
nation  so  as  to  render  them  personally  responsible  for  a 
breach  of  it,  until  they  have  bad  actual  or  constructive 
notice  of  it.  Though  an  individual  may  not  be  held  to 
make  pecuniary  compensation  for  a  capture  made,  or 
destruction  of  property,  after  the  suspension  of  hostili- 
ties, and  before  notice  of  it  had  reached  him,  yet  the 
sovereign  of  the  country  is  bound  to  cause  restoration  to 
be  made  of  all  prizes  made  after  the  date  of  a  general 
truce.  To  prevent  the  danger  fmd  damage  that  might 
arise  from  acts  committed  in  ignorance  of  the  truce,  it  is 
common  and  proper  to  fix  a  prospective  period  for  the 
cessation  of  hostilities,  with  a  due  reference  to  the  dis- 
tance and  situation  of  places.'' 

A  truce  only  temporarily  stays  hostilities  ;  and  each- 
party  to  it  may,  within  his  own  territories,  do  whatever 
he  would  have  a  right  to  do  in  time  of  peace.  He  may 
continue  active  preparations  for  war,  by  repairing  forti- 
fications, levying  and  disciplining  troops,  and  collecting 
provisions  and  articles  of  war.  He  may  do  whatever, 
under  all  the  circumstances,  would  be  deemed  compati- 
ble with  good  faith  and  the  spirit  of  the  agreement ;  bat 
he  is  justly  restrained  from  doing  what  would  be  direct- 
ly injurious  to  the  enemy,  and  could  not  safely  be  done 


*  BiOJurfoTth,  b.  3.  c.  9.     Vattel,  b.  3.  c.  16.  lec.  361.     Gmtimt,  b.  3.  c. 
S3,  aec  4. 
k  VatUl,  b.  3.  c.  15.  MC  339.  344. 
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in  the  midst  of  hostilitiea.  Thus,  in  the  case  of  a  truce 
between  the  governor  of  a  fortified  town,  and  the  army 
besieging  it,  neither  party  is  at  hberty  to  continue 
works,  constructed  either  for  attack  or  defence,  and 
which  could  not  safely  be  done  if  hostilities  had 
•continued;  for  this  would  be  to  make  a  mis-  *161 
cbievous  and  fraudulent  use  of  the  cessation  of 
arms.  So,  it  would  be  a  fraud  upon  the  rights  of  the 
besieging  army,  and  an  abuse  of  the  armistice,  for  the 
garrison  to  avail  themselves  of  the  truce  to  introduce 
provision  and  succours  into  the  town,  in  a  way,  or 
through  passages,  which  the  besieging  army  would  have 
been  competent  to  prevent'  The  meaning  of  every 
such  compact  is,  that  all  things  should  remain  as  they 
were  in  the  places  contested,  and  of  which  the  posses- 
sion was  disputed,  at  the  moment  of  the  conclusion  of 
the  truce.'" 

At  the  expiration  of  the  truce,  hostilities  may  recom- 
mence -without  any  fresh  declaration  of  war ;  but  if  it 
be  for  an  indefinite  time,  justice  and  good  faith  require 
due  notice  of  an  intention  to  terminate  it." 

Grotius  and  Vattel,^  as  well  as  other  writers  on  na- 
donal  law,  have  agitated  the  question,  whether  a  truce 
for  a  given  period,  as,  for  instance,  from  the  first  of 
January  to  the  first  of  February,  will  include  or  ex- 
clude the  first  day  of  each  of  these  months.  Grotius 
says,  that  the  day  from  whence  a  truce  is  to  be  com- 
puted, is  not  one  of  the  days  of  the  truce,  but  that  it 
will  include  the  whole  of  the  first  day  of  February  as 
being  the  day  of  its  termination.  Pufiendorf,  Heinec- 
cius  and  Yattel,  on  the  other  hand,  are  of  opinion,  that 


>  Fallel,  b.  3.  B.  16.  Mc  347,348.  bAfif.iec.3S0. 

•  M*.  b.  3.  c.  16.  wc  360. 

1  GnliiM,  b.  3.  c  31.  Kc  4.     FsMcI,  b.3.c.  16.iccS44.    Pt(f.  8.  7,  1 
Rrimtt.  Jar.  Wat.  tt  GtnU  3. 9. 308. 
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the  day  of  the  commetKxment  of  the  truce  woold  be 
included ;  and  as  the  time  ought  to  be  taken  largely 
and  liberally,  for  the  aaike  of  humanity,  the  last  day 
mentioned  would  also  be  included.  Every  ambiguity 
of  this  kind  ought  always  to  be  prevented,  by  positive 
and  precise  stipulations,  as,  from  such  a  day  to  such  a 
day,  both  inclusive.' 
ofsrw-  *162  *(3)  A  passport  or  safe  conduct,  is  a  privilege 
granted  in  war,  and  exempting  tbe  party  from  the 
efiecta  of  its  operation,  during  tbe  time,  and  to  the  extent 
prescribed  in  the  permission.  It  flows  from  the  sove- 
reign authority ;  but  tbe  power  of  granting  a  passport 
may  be  delegated  by  the-  sovereign  to  perstms  in  sub- 
ordinate command,  and  they  are  invested  with  that 
power  either  by  an  express  commission,  or  by  the  nature 
of  their  trust.*'  The  general  of  an  army,  from  the  very 
nature  of  his  power,  can  grant  safe  conducts  ;  but  tbe 
permission  is  not  transferable  by  the  person  named  in 
the  passport,  for  it  may  be  that  the  government  had 
special  reasons  for  granting  the  privilege  to  the  very 
individual  named,  and  it  is  presumed  to  be  personal. 
If  the  safe  conduct  be  granted,  not  for  persons,  but  for 
efiects,  those  e^cts  may  be  removed  by  others  besides 
tbe  owner,  provided  no  person  be  selected  as  tbe  agent, 
against  whom  there  may  exist  a  personal  objection,  suffi- 
cient to  render  him  an  object  of  suspicion  or  danger, 
within  the  territories  of  the  power  granting  the  per- 
mission. 

He  who  promises  security,  by  a  passport,  is  morally 
bound  to  afibrd  it  against  any  of  bis  subjects  or  forces, 


■  Tha  rale  propoud  by  tha  English  oominunaiMn,  in  their  report  on  tin 
prtedea  of  tbo  EngUali  oonrts,  in  July,  1B31,  U  reeommended  b;  it>  nmplicitr 
tnd  certainly.  Tbay  prapoeed  to  compate  the  Gni  day  etdoainly,  and  the 
lui  day  indiMiTely,  ia  all  caia.    See  vol.  it.  p.  95. 

k  Failtl,  b.  3.  c  17. 
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and  to  make  good  any  damage  tbe  party  might  sostaiQ 
by  a  violation  of  the  passport.  The  privilege  being  so 
far  a  dispensation  from  the  legal  efiects  of  war,  it  is  aK 
ways  to  be  taken  strictly,  and  must  be  confined  to  the 
purpose,  and  place,  and  time,  for  which  it  was  granted. 
A  safe  conduct  generally  includes  the  necessary  baggage 
and  servants  of  the  person  to  whom  it  is  granted ;  and, 
to  save  doubt  and  difficulty,  it  is  usual  to  enumerate, 
with  precision,  every  particular  branch  and  extent  of 
the  indulgence.  If  a  safe  conduct  be  given  lor  a  stated 
term  of  time,  the  person  in  whose  favour  it  was'granted, 
must  leave  the  enemy's  country  before  the  time  expires, 
unless  detained  by  sickness,  or  some  unavoidable 
circumstance,  *and  then  he  remains  under  the  *i63 
same  protection.  The  case  is  di^rent  with  8D 
enemy  who  comes  into  the  countiy  of  his  adversary 
during  a  truce.  He,  at  bis  own  peril,  takes  advantage  of 
a  general  liberty  allowed  by  the  suspension  of  hostilities, 
and,  at  the  expiration  of  the  truce,  the  war  may  freely 
take  its  course,  without  being  impeded  by  any  claims  of 
such  a  party  for  protection.* 

It  is  stated  that  a  safe  conduct  may  even  be  revoked 
by  him  who  granted  it,  for  some  good  reason  ;  for  it  is  a 
general  principle  in  the  law  of  oations,  that  every  privi- 
lege may  be  revoked,  when  it  becomes  detrimental  to 
the  state.  If  it  be  a  gratuitous  privilege,  it  may  be  re- 
voked purely  and  simply ;  but  if  it  be  a  purchased 
privilege,  the  party  interested  in  it  is  entitled  to  indem- 
nity against  all  injurious  consequences,  and  every  par^ 
affected  by  the  revocation  is  to  be  allowed  time  and 
liber^  to  depart  in  safety.'* 

The  effect  of  a  license  given  by  the  enemy,  to  the  aub-     Bnamr^ 
jects  of  the  adverse  party,  to  cany  on  a  specified  trade,  mde. 


'  r>ti«J,b.3.e.lT.tM;.973,374.  k  ran«{,  b.  3.  c  17.  mc.  976. 
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has  already  been  considered,*  in  respect  to  the  light  io 
Tfaicfa  it  is  viewed  by  the  government  of  the  citizens 
accepting  it.  A  very  different  efiect  is  given  to  these 
licenses  by  the  government  which  grants  them,  and  they 
are  regarded  and  respected  as  lawful  relaxations  or  sus- 
pensions of  the  rules  of  war.  It  is  the  assumption  of  a 
state  of  peace  to  the  extent  of  the  license,  and  the  act 
rests  in  the  discretion  of  the  sovereign  authority  of  the 
state,  which  alone  is  competent  to  decide  how  far  con- 
siderations of  commercial  and  political  expediency  may, 
in  particular  cases,  control  the  ordinary  consequences  of 
war.  In  the  country  which  grants  them,  licenses  to 
carry  on  a  pacific  commerce  are  ttricti  jmit,  as  being 
exceptions  to  a  general  rule ;  though  they  are  not  to  be 
construed  with  pedantic  accuracy,  nor  will  every 
*164  "small  deviation  be  held  to  vitiate  the  iiiir  efiect  of 
them>  An  excess  in  the  quantity  of  goods  permit- 
ted to  be  imported,  might  not  be  considered  as  noxious 
to  any  extent ;  but  a  variation  in  the  quality  or  sub- 
stance of  the  goods  might  be  more  significant.  When- 
ever any  part  of  the  trade  assumed  under  the  license,  is 
denuded  of  any  authori^  under  it,  such  part  is  subject 
to  condemnation. 

Another  material  circumstance  in  all  licenses,  is  the 
limitation  of  time  in  which  they  are  to  be  carried  into 
effect,  for  what  is  proper  at  one  time,  may  be  very  unfit 
and  mischievous  at  another  time.    Where  a  license  was 

■  Sipn,  p.  85. 

k  Tha  Coiniopolite,  4  Bab.  Stp.  S.    Graliat,  b.  3.  e.  SI.  mc.  14,  lay* 

down  the  seaersl  rule,  ihit  a  ufa  eonducl,  of  which  theae  liconuB  ue  a 
apcciet,  are  to  bo  llbBrally  eonilnied ;  laxa  ntagU  quam  tlricta  intirfretclm 
aimilltnda  tit.  Andliceocel  vera  eventuaU;  can atrued  with  grealllbeiBlity 
in  the  Briiiih  courti  of  ■dmiialtr.  Jodga  Cioke,  in  the  cats  of  the  Atnfail, 
SOuort'*  Via-Adm.  Etp.  360.  Duar  m  lanranct.  vol.  i.  595—619.  Tlw 
EngUth  admirolly  and  conunon  law  daciaioDa  on  ihia  nibject  of  IkenaeB 
am  collecled  fttid  examined  hj  Mr.  Doer,  wiih  bia  uual  dilifenca  and 
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limited  to  be  in  force  until  the  S9tb  of  September,  and 
the  ship  did  not  sail  from  the  foreign  port  until  the  4tb 
of  October,  yet,  as  the  goods  were  laden  on  board  by 
the  ISth  of  September,  and  there  was  an  entire  bona 
fiie*  on  tbe  part  of  the  person  holding  the  license,  this 
was  held  to  be  legal.*  But  where  a  license  was  to  bring 
away  a  cargo  from  Bordeaux,  and  tbe  par^  thought 
proper  to  change  the  license,  and  accommodate  it  to 
another  port  in  France,  it  was  held,  by  the  English  ad- 
miralty, in  the  case  of  the  Tvxe  Gebroeden,^  that  the 
license  was  vitiated,  and  the  vessel  and  cargo  were  con- 
demned. It  has  also  been  held,  that  the  license  must  be 
limited  to  the  use  of  the  precise  persons  for  whose  bene- 
fit it  was  obtained.  The  great  principle  in  these  cases 
is,  that  subjects  are  not  to  trade  with  the  enemy  without 
the  special  permission  of  the  government ;  and  a  mate- 
rial object  of  the  control  which  the  government  exercises 
over  such  a  trade,  is  that  it  may  judge  of  the  par- 
ticular persons  who  are  fit  to  *be  intrusted  with  an  16S* 
exemption  from  tbe  ordinary  restrictions  of  a  state 
of  war." 

(3.)  The  object  of  war  is  peace ;  and  it  is  the  duty  of  rt-un  .r 
every  belligerent  power  to  make  war  fulfil  its  end  with 
the  least  possible  mischief,  and  to  accelerate,  by  all  fair 
and  reasonable  means,  a  juat  and  honourable  peace. 
The  same  power  which  has  the  right  to  declare  and  carry 
on  war  would  seem  naturally  to  be  the  proper  power  to 
make  and  conclude  a  treaty  of  peace  ;  but  the  disposi- 
tion of  this  power  will  depend  upon  the  local  constitution 
of  every  nation ;  and  it  sometimes  happens,  that  the 

■  Schroeder  t.  Vrai,  15  EatCt  Btp.  S3.    3  Camf.  X  P.  JRtp.  83. 

*  1  Bdw.  Aiti.  Btp.  95. 

•  Tba  Jongs  Jobannes,  4  Sob.  Sep.  QG3.  See  the  law  g*  to  liceoies,  col- 
lated ID  1  BoU't  N.  P.  Sip.  129,  note.  Mr.  Holi  mjt,  that  Sir  Williim 
Scon  WBB,  in  licl,  the  anihis  of  ihe  whole  leBining  of  the  law  leUling  to 
(be  irHem  of  liceiiMa. 


igitized  by  Google 


IM  OF  THE  LAW  OF  NATIONS.  [PmiI. 

power  of  making  peace  is  committed  to  a  body  of  men 
who  have  not  the  power  to  make  war.  Id  Sweden,  after 
the  death  of  Cbariea  XII.,  the  king  could  declare  war 
without  the  coDsent  of  the  national  Diet,  but  he  made 
peace  in  conjuDCtion  with  the  senate.*  So,  by  the  con- 
stitution of  the  United  States,  the  President,  by  and  with 
the  advice  and  consent  of  two  thirds  of  the  Senate,  may 
make  peace,  bnt  it  is  reserved  to  Congress  to  declare 
war.  This  provision  in  our  constitution  is  well  adapted 
(as  will  be  shown  more  fnlly  hereafter)  to  unite,  in  the 
negotiation  and  conclnsion  of  treaties,  the  advantage 
of  talents,  experience,  stability,  and  a  comprehensive 
knowledge  of  national  interest,  with  the  requisite  secrecy 
and  despatch. 

Treaties  of  peace,  when  made  by  the  competent 
power,  are  obligatory  upon  the  whole  nation.  If  the 
treaty  requires  the  payment  of  money  to  cany  it  into 
eflfect,  and  the  money  cannot  be  raised  but  by  an  act  of 
the  legislature,  the  treaty  is  morally  obligatory  upon  the 
legislature  to  pass  the  law,  and  to  refuse  it  would  be  a 
breach  of  public  faith.  The  department  of  the  govern- 
ment that  is  intrusted  by  the  constitution  with  the 
•166  treaty-making  power,  ie  competent  to  'bind  the 
national  faith  in  its  discretion  ;  for  the  power  to 
make  treaties  of  peace  mast  be  co-extensive  with  ail  tbe 
exigencies  of  the  nation,  and  necessarily  involves  in  it 
that  portion  of  the  national  sovereignty  which  has  tbe 
exclusive  direction  of  diplomatic  negotiations  and  con- 
tracts with  foreign  powers.  All  treaties  made  by  that 
power  become  of  absolute  efficacy,  because  they  are  the 
supreme  law  of  the  land. 

There  can  be  no  doubt  that  the  power  competent  to 
bind  the  nation  by  treaty  may  alienate  tbe  public  domain 


•  Vattd,  b.  4.  c.  3.  MC  10. 
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and  property  by  trea^.  If  a  oatioa  has  conferred  upoD 
its  executive  department,  without  reserve,  the  right  of 
treating  and  contracting  with  other  states,  it  is  consi- 
dered as  having  invested  it  with  all  the  power  necessary 
to  make  a  valid  contract.  That  department  is  the  organ 
of  the  nation,  and  the  alienations  by  it  are  valid,  because 
diey  are  done  by  the  reputed  will  of  the  nation.  The 
fundamental  laws  of  a  state  may  withhold  from  the  ex- 
ecutive department  the  power  of  transferring  what  be- 
longs to  the  state ;  but  if  there  be  no  egress  provision 
of  that  kind,  the  inference  is,  that  it  has  confided  to  the 
department  charged  with  the  power  of  making  treaties, 
a  discretion  commenaurate  with  all  the  great  interestst 
and  wants,  and  necessities  of  the  nation.  A  power  to 
make  treaties  of  peace  necessarily  implies  a  power  to 
decide  the  terms  on  which  they  shaU  be  made,  and 
foreign  states  could  not  deal  safely  with  the  government 
upon  any  other  presumption.  The  power  that  is  in- 
trusted generally  and  largely  with  authority  to  iDEike 
valid  treaties  of  peace,  can,  of  course,  bind  the  nation 
by  alienation  of  part  of  its  territory :  and  this  is  equally 
the  case,  whether  that  territory  be  already  in  the  occu- 
pation of  the  enemy,  or  remains  in  the  possession  of  the 
nation,  and  whether  th6  property  be  public  or  pri- 
vate." InthecaseoftheachoonerPe^gy,'' the'Su-  •167 
preme  Court  of  the  United  States  admitted,  that 
individual  rights  acquired  by  war,  and  vested  rights  of 
the  citizens,  might  be  sacrificed  by  treaty  for  national 


'  ValUh  b.  1.  c  90.  MC  344.  TUd.  c  SI.  sec.  362.— b.  4.  c.  9.  mc.  11, 
13.  Vatwl  •dmiu,  that  the  rundunenMl  lawi  of  s  naiian  nwr  withhold  the 
power  of  alioiiB^Dn  b;  Iraity ;  snd  il  would  w«in,  hj  naeetmry  inferenee,  to 
be  a  Tiotebon  of  faadamental  law,  Ebr  the  Iraalf  jnakioc  poirar,  acting  under 
■oeb  an  inummeDl  ai  the  ConelitutiQii  of  ihe  Untied  State*,  lo  agree  bj 
tnatf  Ibr  tiM  abolilion  or  alleiatioa  of  anr  pait  of  the  conilitutioa.  The 
■dpaiatioii  would  so  to  deem)'  tha  Terjantboritr  for  making  iha  traair- 

k  1  Crmek,  103. 
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purposes.  So,  in  the  case  of  JVare  v.  ^hon,*  it  was 
said  to  be  a  clear  principle  of  national  law,  that  private 
rights  might  be  sacrificed  by  treaty  to  secure  the  public 
safety,  though  the  government  would  be  bound  to  make 
compensation  and  indemnity  to  the  individuals  whose 
rights  had  thus  been  surrendered.  The  power  to  alien- 
ate, and  the  duty  to  make  compensation,  are  both  laid 
down  by  Grotius''  in  equally  explicit  terms. 

A  treaty  of  peace  is  valid  and  binding  on  the  nation, 
if  made  with  the  present  ruHng  power  of  the  nation,  or 
the  government  it  facto.  Other  nations  have  no  right  to 
interfere  with  the  domestic  affairs  of  any  particular  na- 
tion, or  to  examine  and  judge  of  the  title  of  the  party  in 
possession  of  the  supreme  authority.  They  are  to  look 
only  to  the  fact  of  possession.'^  And  it  is  an  acknow- 
ledged rule  of  international  law,  that  the  principal  party 
in  whose  name  the  war  is  made,  cannot  justly  make 
peace  without  including  those  defensive  allies  in  the 


•  Chase,  J.,  3  flaU.  B«p.  199.  245. 

k  B.  3.C.  3D.TCC.  7.  The  goTemmenlof  ihe  Uiiiied  Slalesdeclarcd  to  the 
British  gOTfrnnteni,  in  reference  to  the  diapDted  line  of  [he  Donheastera 
boundvrj'  of  the  United  Stales,  that  it  had  no  power  to  cede  any  part  of  tbs 
territory  claimed  bj'  ihe  elate  of  Maine,  wiilioul  the  consent  of  that  lUlc. 
Stt  thi  LtUtr  <>J  Lard  Palmiratoa  to  Mr.  Fox,  the  British  Minister  at  Wash. 
inctOD,  November  19th,  1837.  Though  Ibe  belter  opinion  wonld  BMin  to  be, 
that  such  a  power  of  ctisston  does  reside  Diclu^ive)}'  in  (be  treat; .makini 
power,  under  the  Conslitulion  of  the  United  Stales,  yet  sound  discretioa 
wouIH  forbid  the  eiercise  of  it  without  the  consent  of  the  local  governineDta 
who  are  interested,  except  in  cases  of  great  necessity,  in  which  that  consenl 
might  be  presumed.  By  ibe  treat;  made  between  the  United  SlAle* 
and  Great  Britain,  in  1843,  respecting  the  disputed  boundary  line  between 
'he  stale  of  Maine  and  the  British  proTinces  of  New  Brunswick  and  Catisda, 
part  of  the  lands  claimed  by  the  state  of  Maine  were,  by  the  line  agreed  on, 
placed'within  the  British  lerrirory,  and  ceded  to  Great  Britain;  yet  iha 
Uiuled  Stales  did  not  ael  on  the  subject  until  they  had  previously  and  very 
wisely  provided,  (hut  commissioners  on  the  part  of  the  states  of  Maesaehu. 
sella  and  Mains  should  he  present  at  the  negiilialioo,  &nd  sssenling  to  ihe 
boundary  line  agreed  on. 

•  Vattel,  b  4.  c.  S.  sec.  14,  and  tidt  npra,  p.  95. 
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pacification  who  have  afibrded  assistance,  tboagh  tbey 
may  not  have  acted  as  principals;  for  it  vould  be  faith- 
less and  cruel  for  the  principal  in  the  var  to  leave  his 
weaker  ally  to  the  foil  force  of  the  enemy's  resentmeot. 
The  ally  is,  bowever,  to  be  no  further  a  party  to  the 
stipDhtions  and  obligations  of  the  treaty,  than  he  has 
been  willing  to  consent.  All  that  the  principal  can  re- 
qoire,  is  that  his  ally  be  considered  as  restored  to  a 
state  of  peace.  Every  alliance,  in  which  all  the  parties 
are  principals  in  the  war,  obliges  the  allies  to  treat  in 
ooDcert,  though  each  one  makes'  a  separate  treaty  of 
peace  for  himself.* 

*Tbe  effect  of  a  treaty  of  peace  is  to  put  an  end  *168 
to  the  war,  and  to  abolish  the  subject  of  it.  Peace 
relates  to  the  war  which  it  terminates.  It  is  an  agree- 
ment to  Waive  all  discussion  concerning  tbe  respective 
rights  of  the  parties,  and  to  bury  in  oblivion  all  the 
original  causes  of  the  war.<>  It  forbids  tbe  revival  of  the 
same  war,  by  taking  arms  for  the  cause  which  at  first 
kindled  it,  though  it  is  no  objection  to  any  subsequent 
pretensions  to  tbe  same  thing  on  other  fouudaiions.° 
After  peace,  the  revival  of  grievances  arising  before  the 
war  is  not  to  be  encouraged,  for  treaties  of  peace  are 
intended  to  put  an  end  to  such  complaints ;  and  if  griev- 
ances then  existing  are  not  brought  forward  at  the  time 
-  when  peace  is  concluded,  it  is  to  be  presumed  that  it  is 
not  inlended  to  bring  them  forward  at  any  future  time.^ 
Peace  leaves  the  contracting  parties  without  any  right 
of  committing  hostility  for  tbe  very  cause  which  kindled 


■  Vatid,  b.  4.  c  a.  kc.  16. 

k  Sit  William  Scott,  in  the  cue  of  The  Ellw  Ann,  1  DodmtCt  Adm.  Etp. 
S49.  TboDgh  prirate  righli  eiiiling  before  the  war  may  not  be  remitud  bf 
peace,  the  prrsumplioa  ia  oiberwise  s*  to  lbs  righli  of  kinga  and  nilioM. 
Gmiai,  b.  3.  c  SO.  eec.  19. 

•  Vmtltl,  b.  4.  c.  3.  aec.  19. 

t  Sir  William  Scott,  The  Molly,  1  Dadwn't  Aiai.  Stp.  396. 

Vol.  I.  14 
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the  war,  or  for  what  has  passed  in  the  course  of  it.  It 
is,  therefore,  do  longer  permitted  to  take  up  arma  again 
for  the  same  cause.*  But  this  will  not  preclude  the 
right  to  complain  and  resist,  if  the  same  grievances 
which  kindled  the  wax  be  renewed  and  repeated,  for 
that  would  iiiniish  a  new  injury  and  a  new  cause  of  war 
equally  just  with  the  former  war.  If  an  abstract  right 
be  in  question  between  the  parties,  the  right,  for  instance, 
to  impress  at  sea  one's  own  subjects,  from  the  merchant 
vessels  of  the  other,  and  the  parties  make  peace  without 
taking  any  notice  of  the  question,  it  follows,  of  course, 
that  all  past  grievances,  damages  and  injury,  aria- 
*169  iog  under  such  claim,  are  thrown  into  oblivion,  *by 
the  amnesty  which  every  treaty  implies ;  but  the 
claim  itself  is  not  thereby  settled,  either  one  way  or  the 
other.  It  remains  open  for  foture  discussion,  because 
the  treaty  wanted  an  express  concession  or  renunciatba 
of  the  claim  itself.^ 

A  treaty  of  peace  leaves  every  thing  in  the  state  in 
which  it  finds  it,  if  there  be  no  express  stipulation  on  the 
subject.  If  nothing  be  said  in  the  treaty  of  peace  about 
the  conquered  country  or  places,  they  remain  with  die 
possessor,  and  his  title  cannot  afterwards  be  called  in 
queation.°  Daring  war,  the  conqueror  has  only  a  nsu- 
V  fi)(ctiiary  right  to  the  territory  he  has  subdued ;  and  the 
latent  right  and  title  of  the  former  sovereign  continnes, 
until  a  treaty  of  peace,  by  its  silence,  or  by  its  express 
stipulation,  shall  have  extinguished  his  title  for  ever.' 

The  peace  does  not  oGfoct  private  rights  which  had  no 
relation  to  the  war.    Debts  existing  prior  to  the  war. 


•  ratul,  b.  4.  e.  9.  MC  19.  >  Faltit  b.  4.  e.  S.  wc  19,  » 

•  FaKd,  b.  4.  e.  3.VK.  19.31. 

4  Sii  WiUitm  Stott.  1  DUttet  Aim.  Btf.  4SS.  r«MtI,  b.  S.  c.  13.  mc 
197,198.  Aii.  b.  4.  e.  3.  MO.  1.  ffrvtiM,  lib.  3.  c  <.  «»e.  4,  S.  ilM^* 
DrMitfBirvf*,  Wmt  i.  a.  S:p.  144. 
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and  iDJuries  committed  prior  to  the  war,  but  which  made 
DO  part  of  the  reasons  for  undertaking  it,  remaia  entire, 
and  the  remedies  are  revived.*  There  are  certain  cases 
-in  which  even  debts  contractedt  or  injuries  committed, 
between  two  subjecta  of  the  belligerant  powers,  during 
the  war,  are  the  ground  of  a  valid  claim,  as  in  the  case 
of  ransom  bills,  and  of  contracts  made  by  prisoners  of 
war  for  subsistence,  or  in  a  trade  carried  on  under  a 
licensed  This  would  be  the  case  if  the  debt  between 
them  was  contracted,  or  tbe  injury  was  committed,  in  a 
-neutral  country." 

A  treaty  of  peace  binds  tbe  contracting  parties  &om 
tbe  moment  of  its  conclusion,  and  that  is  under-  -^ 

stood  to  be  from  *tbe  day  it  is  signed.**  A  treaty  *170 
made  by  the  minister  abroad,  when  ratified  by  his 
.sovereign,  relates  back  to  the  time  of  signing  ;■  but,  like 
a  truce,  it  cannot  afiect  the  sabjects  of  tbe  nation  with 
guilt,  by  reason  of  acts  of  hostility  subsequent  to  the 
date  of  the  trea^,  provided  they  were  committed  before 
tbe  treaty  was  linown.  All  that  can  be  required  in  such 
cases  is,  that  the  government  make  immediate  restitu- 
tion of  things  captured  after  the  cessation  of  hostilities ; 
and  to  guard  against  inconvenience  from  the  want  of  due 
knowledge  of  the  trea^,  it  is  usual  to  fix  the  periods  at 
which  hostilities  are  to  cease  at  difierent  places,  and  for 
the  restitution  of  property  taken  afterwards.' 

But  though  individuals  are  not  deemed  criminal  for 

•  OnlMt,  b.  3.  c.  90.  we.  16.  IB. 

k  Cnwfcird  t.  Ths  WUIiun  Penn,  3  Watk.  C!ir.  Brp.  481.  I  Pettr^  dr. 
Bep.  106.  8.  C. 

•  Vatul,  b.  A.  c.  9.  tec  93. 

<  ratl«i,b. 4.0.3. Mc. 34.  Mirttn^  Smmary,\>.9.c7.Mc.S.  lalb* 
«»iUt  of  MeBgar,  If.  T.  Legal  Oitentr,  for  Bluch,  IB4T. 

•  Bflwn  V.  BtowQ,  1   Vtk.  C.  C.  Btp.  313. 

I  Vatul,  b.  4.  c.  3.  Mc.  24,  35.  Ibid.  b.  3.  c.  19.  mc  156, 157.  lUd.  i. 
3.0.16.  9DaU.Bef.iQ.  jIiwu, toL  ii.  337.  LaMse  of  Bjlton  t. Bnnn, 
1  WMi.  dr.  Sep.  311, 313.  343.  351. 
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continning  hostilities  after  the  date  of  the  peace,  so  loDg 
as  they  are  igoorant  of  it,  a  more  difficult  question  to- 
determine  is,  whether  they  are  responsible,  ewiliter,  in 
such  cases.  Grotius*  says,  they  are  not  liable  to  an- 
swer in  damages,  but  it  is  the  duty  of  the  government 
to  restsre  what  has  been  captured  and  not  destroyed.  In 
the  ca*e  of  the  American  ship  Mentor,^  which  was  taken 
and  daetroyed,  off  Delaware  bay,  by  British  ships  of  war, 
in  178@,  after  the  cessation  of  hostilities,  but  before  that 
fact  had  come  to  the  knowledge  of  either  of  the  parties, 
the  point  was  much  discussed ;  and  it  was  held,  that  Uie 
injured  party  could  not  pass  over  the  person  from  whom 
the  alleged  injury  had  been  received,  and  fix  it  on  the 
commander  of  the  English  squadron  on  that  station,  who 
was  totally  ignorant  of  the  whole  transaction,  and  at  the 
distance  of  thirty  leagues  from  the  place  where  it  passed. 
There  was  no  instance  in  the  annals  of  the  prize  courts, 
of  such  a  remote  and  consequential  responsibility  in  such 

a  case.  The  actual  wrong-doer  is  the  person  to 
•171   answer  in  judgment,  and  to  him  the  responsibility, 

if  any,  is  attached.  He  may  have  other  persons  re- 
sponsible over  to  him,  but  the  injured  party  could  look 
only  to  him.  The  better  opinion  was,  that  though  such 
an  act  be  done  through  ignorance  of  the  cessation  of  hos- 
tilities, yet,  mere  ignorance  of  that  feet  would  not  protect 
the  officer  from  civil  responsibility  in  a  prize  court ;  and 
that  if  be  acted  through  ignorance,  his  own  government 
must  protect  him  and  save  him  harmless.  When  a  place 
or  country  is  exempted  from  hostility  by  articles  of  peace, 
it  is  the  duty  of  the  government  to  use  due  diligence  to 
give  its  subjects  notice  of  the  fact ;  and  the  government 
ought,  in  justice,  to  indemnify  its  subjects,  who  act  in 
ignorance  of  the  peace.    And  yet  it  would  seem,  from 
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that  case,  that  the  American  owner  was  denied  redress 
in  the  British  admiralty,  not  only  against  the  admtrai  of 
the  fleet  on  that  stalioD,  but  a^nst  the  immediate  author 
(rf'tbe  injury.  Sir  William  ScoU  denied  the  relief  against 
the  admiral ;  and  ten  years  before  that  time,  relief  had 
equally  been  denied  by  his  predecessor,  against  the  per- 
son who  did  the  injury.  If  that  decision  waa  erroneous, 
an  appeal  ought  to  have  been  prosecuted.  We  have  then 
Uie  decision  of  the  English  high  court  of  admirsltyi  deny- 
ing any  relief  in  such  a  case,  axid  an  opinion  of  Sir  Wil- 
liam Scott,  many  years  afterwards,  that  the  original 
wrong-doer  waa  liable.  The  opinions  cannot  otherwise 
be  reconciled,  than  upon  the  ground  that  the  prize  courts 
have  a  large  and  equitable  discretion,  in  allowing  or 
withhtdding  relief,  according  to  the  special  circumstances 
of  the  individual  case  ;  and  that  there  is  no  fixed  or  in- 
flexible general  rule  on  the  subject. 

If  a  time  be  fixed  by  the  treaty  for  hostilities  to  cease 
in  a  given  place,  and  a  capture  be  previously  made,  but 
with  knowledge  of  the  peace,  it  has  been  a  question 
amtHig  the  writers  on  public  law,  whether  the  captured 
property  should  be  restored.  The  better,  and  the 
more  reasonable  opinion  *is,  that  the  capture  would  *178 
be  null,  though  made  before  the  day  limited,  provi- 
ded the  captor  was  previously  informed  of  the  peace  ; 
for,  as  Emerigon*  observes,  since  constructive  knowledge 
of  the  peace,  after  the  time  limited  in  different  parts  of  the 
world,  renders  the  capture  void,  much  more  ought  actual 
knowledge  of  the  peace  to  produce  that  eBect.'' 


'  VuiiK.TraitidM  Print,  e,  4.  »te.  4  and  5.  Bmtrigiat,  Tniti  da  Am. 
e.  13.  MC  19.    Axvni  an  Hartiime  Lav,  tiit.  N.  Y.  rol.  ii.  p.  231. 

k  Thii  poinr  wtw  ejianmTely  diiciusad  iu  the  French  priie  conrtt,  io  the 
cue  of  die  GsptUK  of  the  Britieh  ship  Suiaeitrd  by  the  French  priT*teer 
BtUoiu,  in  IBOl,  and  whit  wu  sufGcieat  knowledge  of  the  feot  of  the 
peace  to  annul  the  caplute,  wis  the  great  qneition.  The  English  ship  waa 
Mken  ponenion  of  and  carried  into  the  Iile  of  Fnuoe,  and  Ubelled,  and 
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'Anotber  qaestion  arose  subsequent  to  tfae  treaty 
of  Ghent  of  3814,  ia  one  of  the  British  Tice-adiniralt7~ 
courts,  on  the  validity  of  a  recapture,  by  a  British  ship- 
of  war,  of  a  British  vessel  captured  by  an  American 
privateer.  The  capture  made  by  an  American  cruiser 
was  valid,  being  made  before  the  period  fixed  for  the 
cessation  of  hostilities,  and  in  ignorance  of  the  fact  p 
but  the  prize  had  not  been  carried  into  port  and  con- 
demned, and  while  at  sea,  she  was  recaptured  by  the 
British  cruiser  afiar  the  period  fixed  for  the  cessation  of 
hostilities,  but  without  knowledge  of  the  peace.  It  was 
decided)  that  the  possession  of  the  vessel  by  the  Ameri- 
can privateer  was  a  lawful  possession,  and  that  the  Bri- 
tish cruiser  could  not,  after  the  peace,  lawfully  use  force- 
to  divest  this  lawful  possession.  The  restoration  of  peace 
put  an  end,  from  the  time  limited,  to  all  force,  and  then- 
the  general  principle  applied,  that  things  acquired  in  war 
remain,  as  to  title  and  possession,  precisely  as  they  stood 
when  the  peace  took  place.  The  uti  ■pouidelit  is  the  basis' 
of  every  treaty  of  peace,  unless  it  be  otherwise  agreed. 
Peace  gives  a  final  and  perfect  title  to  captures  withoat 


caDdemned,  u  lawful  priw  of  wu.  The  uole&ee  of  condBmnBtioa  ma 
■ffimtad  ID  LB03,  on  ippeal  (o  the  council  of  priiM  it  Fihi,  aod  M.  Jtftrltm 
hai  rapotted  &t  large  the  elebonte  eTg;amcDt  end  opinion  of  M.  Coilel  Dm- 
Mlila,  llie  impehil  idToctts  gensral  in  the  coancil  of  pritat,  in  ftTonr  of  die 
wplor*.  The  gronnd  ha  took,  and  apon  which  the  eonncil  of  priiee  proceed, 
•d,  wu,  that  the  king^  proelunaiioQ  of  the  ngnature  of  ihe  preliminary 
uticlea  of  peace,  (hough  made  kaown  repeniedty  to  the  French  emiaer  be- 
fore (he  capture,  but  unaccoinpaiiied  by  any  French  atleatation,  waa  not  that 
•nffidenl  and  induhiiable  evidence  lo  Ihe  French  cruiser  of  ihe  laei  of  the 
peae«,  upon  wbich  be  ought  to  have  acted,  and  that  the  period  of  the  fira 
months  had  Dot  elapsed,  within  which  il  was  lawful,  in  the  Indian  seas,  to 
continae  hcntilities.  The  learned  and  Tenersble  author  of  that  imtnenae 
work,  (he  Rtpertary  af  JariMpntdtnce,  aafi,  on  introducing  ihe  case,  that  be 
•hall  be  aileni  on  the  queaiion,  and  conleota  hinualf  with  giving  Ihe  disciis- 
(iona,  and  partieularly  the  opinion  of  the  advocate  general,  and  the  reasons 
of  the  council  of  [HlieB.  See  Septrlsire  VmttTfl  tt  Baimmi  tU  Jmrit- 
frudtnci,  par  M.  le  Comte  Merlin,  tome  ii.  tiL  Prtie  Itaritimt,  sec.  S. 
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condemDatioD  ;  and  as  it  forbids  all  force,  it  destroys  all. 
hopes  of  recovery  as  much  as  if  the  vessel  was  carried 
im/raprasidia,  and  condemned.'  A  similar  doctrine 
was  held  in  the  case  of  *tbe  schooner  Sophie,^  and  *174 
a  treaty  of  peace  has  the  effect  of  quieting  all  titles 
of  possession  arising  from  the  war,  and  of  putting  an  end 
to  the  claim  of  all  former  proprietors,  to  thii^  of  which; 
possession  was  acquired  by  right  of  war. 

If  nothing  be  said  to  the  contrary,  things  stipulated  to 
be  restored  are  to  be  returned  in  the  condition  in  which 
they  were  taken ;  but  this  does  not  relate  to  alterations 
which  have  been  the  natural  consequence  of  time,  and. 
of  tbe  operations  of  war.  A  fortress  or  a  town  is  to  be 
restored  in  the  condition  it  was  when  taken,  so  far  as  it 
shall  still  be  in  that  condition  when  the  peace  is  made." 
There  is  no  obligation  to  repair,  as  well  as  to  restore,  a 
dismantled  fortress,  or  a  ravaged  territory.  The  peace 
extinguishes  all  claim  tor  damages  done  in  war,  or  aris- 
ing &om  the  operations  of  war.  Things  are  to  be  restored 
in  the  condition  in  which  the  peace  found  them  ;  and  to 
dismantle  a  fortification,  or  to  waste  a  country,  after  tbe 
conclusioa  of  the  peace,  and  previous  to  the  surrender, 
would  be  an  act  of  perfidy.' 

Treaties  of  every  kind,  wheq  made  by  the  competent  a 
authoii^,  are  as  obligatory  upon  nations  as  private  con- 
tracts are  binding  upon  individuals ;  and  they  are  to 
receive  a  fair  and  liberal  interpretation,  according  to  the 
intention  of  the  contracting  parties,  and  to  be  kept  with 
the  most  scrupulous  good  faith.  Their  meaning  is  to  be 
asoertained  by  the  same  rules  of  construction  and  course 


•  C*w  of  the  Legal  Tender,  Hdifu,  April,  1815,  eiud  in  1 
Dig.aO&. 
k  6  Sob.  Ihp.  138.  •    VattO,  b.  4.  c  3.  asc  31.  34. 

<  ntd.b.4.e.3.MC.39. 
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I  which  we  apply  to  the  interpretation  of 
private  contracts.'  If  a  treaty  ebould,  in  fact,  be 
•176  violated  by  one  of  the  contracting  'parties,  either 
by  proceedings  incompatible  with  the  particular 
nature  of  the  treaty,  or  by  an  intentional  breach  of  any 
of  its  articles,  it  rests  alone  with  the  injured  party  to 
pronounce  it  broken.  The  treaty,  in  such  a  case,  is  not 
absolutely  void,  but  voidable,  at  the  election  of  the 
injured  party -^  If  be  chooses  not  to  come  to  a  rupture, 
the  treaty  remains  obligatory.  He  may  waive  or  remit 
the  infraction  committed,  or  he  may  demand  a  juat 
satisfaction. 

There  is  a  very  material  and  important  distinctioo 
made  by  the  writers  on  public  law,  between  a  new  war 
for  some  new  cause,  and  a  breach  of  a  treaty  of  peace. 
In  the  former  case,  the  rights  acquired  by  the  treaty 
subsists,  notwithstanding  the  new  war ;  but,  in  the  lat- 
ter case,  tbey  are  annulled  by  the  breach  of  the  trear^of 
peace,  on  which  they  are  founded.  A  new  war  jnay 
interrupt  the  exercise  of  the  rights  acquired  by  the  for- 
mer treaty,  and,  like  other  rights,  they  may  be  wrested 
from  the  party  by  the  force  of  arms.  But  then  they 
become  newly  acquired  rights,  and  [raxtake  of  the  opera- 


•  Gratitu,  3.  IS.  1.  Ft(ff.  5.  13. 1.  Sutirr/erth't  InHitmlei,  b.  S.  c.  7. 
Valttl,  b.  a.  c  17.  Ene.  Ch.  J.,  ialBot.^  PnU.  438,  439.  Opinion  at 
Sir  June*  Mirriot,  citad  in  1  CiiKy  sn  CanuMrdal  Laie,  44-  Bot,  if  tb* 
UgisUtive  and  exvcuiive  bnnchM  ur  the  goTeniiDeat  bsve  given  and  uaeru 
ed  >  conilruction  to  a  OeUy  with  >  forei(a  power,  undei  which  it  cl«irai 
dominion  vret  a  lemiorr  in  iu  poMeadon,  ibe  courU  or  juttiet  will  cot  Mt 
up  or  aoitun  ■  dideroDt  conatruetiDn.  Foalar  v.  NailioD,  9  Ftttr^  U.  & 
Stp.  253.  If  ft  (ivatf  be  ambiguon*  in  niiF  part  of  it,  ibe  party  who  bad  th« 
power,  and  oti  whom  it  wu  pecaliariy  incumbent  to  apeak  clearly  and  plain, 
ly,  onght  to  tDbniit  to  the  eoeairuciiaii  moai  anfaTiHirable  to  him,  npon  tlw 
Tcaaonahle  maxim  of  iha  Boman  law,  that  Pattiatum  abicurtm  iit  »aeen, 
ta  fiidnnM  fnit  fattitatt  Ugtm  iMirliiu  eotucriiert.  F«>f(J,  b.  3.  c  17. 
aec.S64. 

t  Ontiut,  b.  3.  c  15.  aec.  15.— b.  3.  c  30.  sec  35--38.  fiwloaufvi,  part 
4.  c.  14.  aee.  &  p.  355.     V4ttil,  b.  4.  c  4.  lec.  54. 
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tioD  and  result  of  the  new  war.  To  recommeace  a  war 
by  breach  of  the  articles  of  a  trea^  (^  peace  is  deemed 
much  more  odious  than  to  provoke  a  war  by  some  new 
demand  and  aggresaioa ;  for  the  latter  ic  simply  iajuBtice, 
but  in  the  former  case,  the  party  is  guilty  ixAit  of  pei&ly 
and  injustice.*  The  violation  of  any  one  article  of  a 
treaty,  is  a  violatton  of  the  whole  treaty ;  for  all  the 
anictes  are  dependent  on  each  other,  and  ooe  is  to  be 
deemed  a  condition  of  the  other,  and  a  violation  of  any 
single  article  overthrows  the  whole  treaty,  if  the  injured 
party  elects  so  to  consider  it.  This  may,  however,  be 
prevented  by  an  express  provision,  that  if  one  article  be- 
bndcen,  the  other  shall,  nevertheless,  cootinne  in 
fbll  force>  We  have  a  strong  instance,  in  *our  '179 
own  history,  of  the  annihilation  of  treaties  by  the 
act  <^  the  injured  party.  In  1798,  the  congress  of  the 
United  8tate*°  declared  that  the  treaties  with  Francs 
were  no  longer  obligatory  on  the  United  States,  as  they 
had  been  repeatedly  violated  on  tbe  part  of  the  French 
government,  and  all  just  claims  for  reparation  refused. 
As  a  general  rule,  the  obligaliona  of  treaties  are  dis- 
sipated by  hostility,  and  they  are  extinguished  and  gone 
ibrever,  unless  revived  by  a  subsequent  treaty.  But  if 
a  treaty  contains  any  stipulations  which  contemplate  a 
stale  of  future  war,  and  make  provision  for  such  an  exi- 
gency, they  preserve  their  force  and  obligation  when 
the  rupture  takes  place.  All  thoee  duties  of  which  the 
exercise  is  not  necessarily  suspended  by  the  war,  sub- 
sist  in  their  fuU  force.  The  obligation  of  keeping  faith 
is  so  far  from  ceasing  in  time  of  war,  that  its  efficacy 
becomes  increased,  from  the  increased  necessity  of  it 


•  Act  oT  Jolr  7ih,  1T98. 
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What  would  become  of  priBoners  of  war,  and  the  temu 
of  capitulation  of  garrisooB  and  towns,  if  the  word  of  aa 
enemy  was  not  to  be  relied  on  ?  The  faith  of  promises 
and  treaties  which  have  reference  to  a  state  of  war,  is 
to  be  held  as  sacred  in  wax  as  in  peace,  and  amoDg 
enemies  as  among  friends.  All  the  writers  on  ptU>lic 
law  admit  this  position,  and  they  have  never  &iled  to 
recommend  the  duty  and  the  observance  of  good  failhr 
by  the  most  powerful  motives,  and  the  most  pathetic 
and  eloquent  appeals  which  could  be  addressed  to  the 
reason  and  to  the  moral  sense  of  nations.*  The  tenth 
article  of  the  treaty  between  the  United  States  and  Greqt 
Britain,  in  1794,  may  be  mentioned  as  an  inBtance  of  a 
stipulation  made  for  wax.  It  provided,  that  debts  du& 
from  individuals  of  the  one  nation  to  those  of  the  other, 
and  the  shares  or  moneys  which  they  might  have  in  th& 
public  funds,  or  in  pnbhc  or  private  banks,  should  never, 
in  any  event  of  war,  be  sequestered  or  confiscated. 

There  can  be  no  doubt  that  the  obligadoo  of  that 
•177     article  was  not  impaired  'by  the  war  of  1812, 

but  remained  thioughout  that  war,  and  continues 
to  this  day,  binding  upon  the  two  nations,  and  will  con- 
tinue so,  until  they  mutually  agree  to  rescind  the  arti- 
cle ;  for  it  is  a  principle  of  aniverBal  jurisprudence,  that 
a  compact  cannot  be  rescinded  by  one  party  only,  if  the 
other  party  does  not  consent  to  rescind  it,  and  does  no 
act  to  destroy  it.  In  the  case  of  The  Society  for  Propa- 
gating the  Ooipd  V.  New-Hiven,^  the  Supreme  Court  of 
the  United  States  would  not  admit  the  doctrine  that 
treaties  became  extinguished  vpio  facto  by  war,  unless 
revived  by  an  express  or  implied  renewal  od  the  return 
of  peace.     Such  a  doctrine  is  not  universally  true. 


•  Vttta,  b.  3.  e.  10.  ue.  174.    Grotau,  b.  3.  c  3&.    Btmte.  Jmr.  St.  H 
6ml.  b.  3.0. 9.  p.  313. 

»  6  mMlM,  494.    Saturn  t.  Sukod,  I  JIkimII  ^  MUm  M.  663.  S.  P. 
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Where  treaties  contemplate  a  permaaeot  arraQgement 
of  national  rights,  or  which,  by  their  terms,  are  meant 
to  provide  for  the  event  of  an  intervening  war,  it  would 
be  against  every  principle  of  just  interpretation  to  h(dd 
them  extinguished  by  the  event  of  war.  They  revive 
at  peace,  unless  waived,  or  new  and  repugnant  stipula- 
tions be  made.* 

With  respect  to  the  cession  of  places  or  territories  by  < 
a  treaty  of  peace,  though  the  treaty  operates  from  the 
making  of  it,  it  is  a  principle  of  puhhc  law,  that  the  na- 
tional character  of  die  place  agreed  to  be  surrendered 
by  treaty,  continues  as  it  was  under  the  character  of 
the  ceding  country,  until  it  be  actually  transferred. 
Full  sovereignty  cannot  be  held  to  have  passed  by  the 
mere  words  of  the  treaty^  without  actual  delivery.  To 
complete  the  right  of  property,  the  right  to  the  thing, 
and  the  possession  of  the  thing,  must  be  united.  This 
is  a  necessary  principle  in  the  law  of  property  in  all 


■  Tha  Anterican  miniatera,  in  their  negotiatioiu  at  Loodon,  in  1818,  wilb 
the  Britiih  (OTemineiit,  iniiBted  that  the  3d  arliele  of  the  treaty  of  Seplem. 
ber,  1 783,  rtlatiae  In  Ike  fiihtrUi,  wa«  a  foDdiitiental  and  paimaaeQi  article, 
■Bcnring  a  primary  right,  not  annnlled,  ihoufh  the  eierciie  of  the  right  WH 
inten-apied  bf  the  war  of  1B13;  and  thai  the  right  remained  in  full  force, 
afker  the  tennination  of  the  war,  notwithitandiug  it  waa  not  noticed  in  ihs 
treat]'  of  fHieai.  The  Britiah  comminionen,  on  the  other  band,  alleged, 
that  die  war  of  1813  cancelled  the  proTiaion,  and,  not  being  renewed  by  dM 
aabMqaanl  tt«at]r  of  peace,  (he  right  wia  eiODguitbed.  Tbe  two  nationa  at 
bat  agreed  to  ihe  conTentioa  of  tbe  30th  of  October,  1818,  modi^g  and 
Mttring  the  qneation  aa  to  die  fiaheriea,  withoDt  jrielding,  on  either  aide,  their 
eonatmclion  of  the  operation  of  the  war  of  1819.  upon  the  trearf  of  17S3. 
Jbuit'*  JIfeMvnnda,  pp.  3S4 — 36i.  See  the  Diplonatic  Correapondeoce  ba- 
twoen  Mr.  Adama  and  Lord  Balhnrat,  in  1615.  In  thia  correspondence  tho 
Britiah  ttegotiator  admitted,  that  iha  aelKnaUdgment  at  a  right  or  title  in  a 
mat;  ofpaace,WBainila  own  nature  oTperpetnal  obligation.  Theceiaion  of* 
light,  aalhaiarboiindirylineaandplacea,forinatanc«,wDQldaeeii)  to  fall  within 
tbe  aame  principle.  Snch  werethe  treatieaof  Hunater,  1648,  and  ofUtlvcht, 
1713,  which,  after  long  and  eihanating  «rai«,  aetiled  the  righta  of  tbe  great 
Eoropean  powera  on  a  aoiid  and  permanent  fonndition,  and  are  itiU  deemed 
t»  be  in  vigour,  and  iatimalely  oontiecled  with  the  lettlement  of  Earope, 
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syatemB  of  jurisprudence.  There  must  l>e  both  the/w 
t*  rem  ajid  the  jut  m  re,  according  to  the  dislioctioo  of 
the  ciTiliaos,  and  which  Barbeyrac'  says  they  borrowed 
from  the  caooo  law.     This  general  law  of  property  a^ 

plies  to  the  right  of  territory  no  less  than  to  other 
*178    rights.    'The  practice  of  naticms  has  been  con- 

formable  to  this  principle,  and  the  ctHtventional 
law  of  nalioos  is  full  of  instances  (riT  this  kind,  and  seve- 
ral of  them  were  stated  by  Sir  Wm.  Scott  in  the  ojuniort 
which  he  gave  io  the  case  of  the  Fama,^ 


»  5 Bub. Sep.  106.  Iliiaaettledpriiicipla  inlha  Iswuidiuaga  ofoujaaa 
thai  ibeiahabiiaDtiofacoDqaereiJ  lerriiorj' change  the ir>lle|iBnce,  and  theii 
ralaiioD  to  ibeir  former  Mteraiga  ii  duBohed ;  but  (hsit  relation*  to  eaeh 
other,  aod  their  rifhta  of  ftapattj,  not  taken  Iron  them  b]r  orden  of  the 
conqiieror,  remainad  DodulDcbed.  The  cewion  or  coaquMt  of  a  terriioiT 
doe*  not  affect  the  rights  of  properc;.  Vatttl,  b.  3.  c.  13.  aec.  300.  The 
UDilsd  Sntea  v.  Percheman,  7  Fettrt^  U.  S.  Sep.  ^1.  Mitchel  T.  The 
United  Statea,  9  Ibid.  Til.  Strothar  t.  Lucaa,  19  PiUrt,  410.  438.  The 
lavn,  uaagei  aud  municipal  raguladoiu  in  forca  al  the  time  of  the  conquest 
or  ceHJOD,  remain  in  force,  mttil  ekmngti  by  tkt  nns  mttrtigR,  Calvin's 
caaa,  TCa.1T.  Campbell  t. llall, Catop.  £.  309.  9 PtUr^  V.S.Btp.^l\. 
734.  T48,  T49.  Strather  v.  Lucas,  13  fittr;  410.  There  ii  no  doubt  of  the 
power  of  [he  lOTCreiBn  to  change  the  taws  of  a  conquered  or  ceded  counliyi 
unleiB  leairained  bjr  ihe  capitulaiian  or  trealf  of  cenion.  In  the  case  of  the 
Canal  Appmiien  t.  The  People,  in  IT  WendiWi  B.  587,  Chancellor  Wal. 
worth  declared  thai,  in  the  case  of  a  caaulr^  acquired  by  eanqaest,  no  formal 
■CI  of  legislatiaa  ii  neceMarjr  to  chsuge  Ihe  lawj  the  mare  wilt  of  the  con- 
queror is  sufficient.  This  is  the  case  in  goTemmenti  where  the  conqnsror  is 
iDpoasessionorthelfgislaliveaa  vellasthesxecutiiepower)  and  until  a  otu 
lion  orletrilDiy  is  wholly  subdued,  the  conqueror  ia  only  entitled,  b;  the  usage 
of  nations,  to  hold  it  as  a  temporary  poaienion,  hy  militsry  occupaliMl,  nnlil 
the  final  issue  of  the  conquest  is  settled  by  treaty,  or  by  the  competent  con- 
stitutional power.  The  principle  of  national  law,  a*  declared  by  the  courts 
of  the  United  States,  i>,  ibsl  conquest  does  not  give  the  conqueror  pIonoB 
(taminhm  et  ulilt.  A  temporary  right  of  posaaasionand  government  iaonly 
■cqujtedi  nnless  the  treaty  of  peace  seltlea  the  queation  olherwiH,  or  there 
be  an  absolute  abandonment  of  the  (arrilory  by  the  formei  sovereign,  or  an 
irretrievable  subjection  to  the  cunqueror.  United  Sisles  v.  Hayward,  9 
eaUi»a»,  486.  Clsrk  i.  United  Staiea,  3  WiuL  C.  C.  104.  The  rule  is  dif- 
Ctrent  whenBOoanttyiaclBUBedbythe  lig^iof  discovery  and  occupancy,  ud 
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The  release  of  a  territory  from  the  d(«ninion  and  eave- 
reignty  of  the  countryt  if  that  cession  be  the  resnlt  of  co- 
ercion or  cooqaeat,  does  not  impose  any  obligation  upon 
die  goveroment  to  indemnify  those  who  may  suffer  a  loss 
of  properly  by  the  ceBaion.  The  annals  of  New-York/ 
fbniiflh  a  strong  illustration  of  this  position.  The  teni-1 
lory  composing  the  state  of  Vermont  belonged  to  this  \ 
state  ;  and  it  separated  from  it,  and  erected  itself  into  an 
independeat  state,  without  the  consent,  and  against  the 


not  bj  right  of  conquesi  or  cenion.  Id  ihcformar  cue,  Ihe  diKovereis  lad 
new  occnpanti  etny  witb  ihein  all  (he  general  lawi  of  cbe  mothei  conDtrr 
■Fplicmble  to  iheir  mw  ntostion  ■■  colonies,  and  ibcf  b*ca*ie,  ipmfaet*, 
ibe  Ww  of  iha  connlir.  Such  wu  the  ease  wilh  the  Uniied  States,  when 
tbay  were  Giet  coloniied  bj  Greii  Brilain,  and  ibi*  »h  Ihs  case,  aaya  Chan- 
Mllor  Walworth,  wilh  Neir-York,  when  conquered  from  the  Dutch  [n  1664 ; 
far  the  EDgliaii  held  it,  Aough  acqatred  bj  eonqaeet  ftum  the  Dntcb,  not 
bj  ibat  litle  mereljr,  bnl  h;  the  prior  light  of  diaeoterj.  Bui  if  be  wai  in 
error  oa  ihat  point,  yet  when  the  £iigliah  acquired  poatenion  of  New-Yotk 
bj  force,  in  1664,  the.ehaner  granted  in  thel  year  to  the  duke  of  York  con- 
tunad  an  explicit  decUraiion  of  the  king's  will,  that  the  [awe  of  England 
iiniild  be  tbs  embliahed  lawa  of  ihe  pronnee,  and  thii  put  an  end  to  the 
^wrMioQ  of  the  Roman  Dutch  lawa  impoTisd  from  HoUanc).  The  illuatri- 
lioiu  above  alluded  to,  of  the  eoTereign  power  of  the  conqueror  over  lbs 
lawa  of  the  conquered  eoimirieB,  appears  in  the  case  of  the  northern  bar. 
bwiaa*  who  overran  the  aonlh  of  Europe  daring  the  5th  and  6th  centurie*. 
Ther  nuiber  adopted  ibeir  own  law*  entirely,  nor  rclainad  ihoae  of  the  eon- 
qneied  countries  lo  their  full  extent.  The  Roman  provincials  were  governed 
between  theinselvea,  aa  (□  their  ponessioni  and  peraonsl  rights,  hy  the  Ro. 
nan  law;  the  Saliaa  Franks, by  the  Salic  tew;  the  Frsnki  of  the  Rhine, 
bf  Iho  Ripnarian  law;  the  Alemana  and  Swahiana,  by  the  Alemanic  law, 
and  the  Lombarda,  by  iheir  own  law.  (.Satnfnji't  HitL  e/  Iht  Roman  Law, 
ToL  i.  and  see  infra,  vol.  tii.  491.)  So  the  Mohamedan  conqueroni  of  Hin. 
doBian,  introduced  (heir  own  law  eo  far  only  ee  it  sRecled  the  CoUowerB  of 
Mebomct,  leftviDg  the  conquered  Hindoos  to  enjoy  their  own  law  as  bet  ween 
ihamaelvea.  There  ia  therefore  now  in  India  one  law  for  Europeans  and 
their  deacandanle,  enothei  for  the  Hindoos,  and  another  Tor  the  Mohame. 
dana ;  and  these  different  laws  have  been  adopted  in  India  by  the  will  of  die 
Bagtiah  aoTereign,  without  any  psrliamenlery  authority.  The  conquest 
of  Gibraltar,  Trinidad,  Ceylon,  the  Cape  of  Good  Hope,  Louisiana,  &c.,  all 
show  that  Ae  old  lawa  remain,  or  the  lawa  of  the  conquering  nation,  in 
wbole  or  in  part,  are  anbMiiuied,  at  the  mere  will  end  pleaeure  of  ibe  con- 
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vill  of  tbe  government  of  New-York.  The  latter  con- 
tinued for  many  years  to  object  to  tbe  separation,  and  Ui 
discover  the  strongest  disposition  to  reclaim  by  force  the 
allegiance  of  the  inhabitants  of  that  state.  But  they  were 
uD&ble  to  do  it ;  and  it  was  a  case  of  a  revolution  efiected 
by  force,  analt^us  to  that  which  was  then  in  action  be- 
tween this  country  and  Great  Britain.  And  when  New- 
York  found  itself  under  the  necessity  of  acknowledging 
the  independence  of  Vermont,  a  question  arose  before 
the  legislature,  whether  they  were  bound  in  duty  to 
make  compensation  to  individual  citizens  whose  pro- 
perty would  be  sacrificed  by  tbe  event,  because  their 
titles  to  land  lying  within  the  jurisdiction  of  Vermont, 
and  derived  from  New-York,  would  be  disregarded  by 
the  government  of  that  state.  The  claimants  were 
heard  at  the  bar  of  the  house  of  assembly,  by  counsel, 
in  1787,  and  it  was  contended  on  their  behalf,  that  the 
state  was  bound,  upon  the  principles  of  tbe  social  com- 
pact, to  protect  and  defend  the  rights  and  property  of 
all  its  members ;  and  that  whenever  it  became  necessary, 

upon  grounds  of  public  expediency  and  policy,  to 
•179  withdraw  the  protection  of  government  "from  the 

proper^  of  any  of  its  citizens,  without  actually 
making  the  utmost  efibrts  to  reclaim  the  jurisdiction  of 
the  country,  the  state  was  bound  to  make  compensation 
for  the  loss.  In  answer  to  this  argument,  it  was  stated, 
that  the  independence  of  Vermont  was  an  act  offeree 
beyond  the  power  of  this  state  to  control,  and  equivalent 
to  a  conquest  of  that  territory,  and  the  state  had  not  the 
competent  abih^  to  recover,  by  force  of  arms,  their 
sovereignty  over  it,  and  it  would  have  been  folly  and 
ruin  to  have  attempted  it.  All  pacific  means  had  been 
tried  without  success  ;  and  as  the  state  was  compelled 
to  yield  to  a  case  of  necessity,  it  had  discharged  its 
duty ;  and  it  was  not  required,  upon  any  of  the  doc- 
trines of  public  law,  or  principles  of  political  or  moral 
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•obligatioti,  to  indemnify  the  sufferers.  The  cases  id 
which  compensatioD  had  been  made  for  losses  conse- 
qnent  upon  revolatioas  in  goTeroment,  were  peculiar 
and  gratuitous,  and  rested  entirely  on  benevolence,  and 
were  given  from  motives  of  policy,  or  as  a  reward  for 
extraordinaiy  acts  of  loyalty  and  exertion.  No  govern- 
ment can  be  supposed  to  be  able,  consistently  with  the 
wel&re  of  the  whole  community,  and  it  ia,  therefore* 
not  required,  to  assume  the  burthen  of  losses  produced 
by  conquest,  or  the  violent  dismemberment  of  the  state. 
It  would  be  incompatible  with  the  fundamental  princi- 
ples of  tbe  social  compact. 

This  was  the  doctrine  which  prevailed ;  and  when 
the  act  of  July  14th,  1789,  was  passed,  authorizing 
commissioners  to  declare  the  consent  of  tbe  state  to  the 
independence  of  Vermont,  it  was  expressly  declared, 
that  the  act  was  not  to  be  construed  to  give  any  person 
claiming  lands  in  Vermont,  under  title  from  this  state, 
any  right  to  any  compensation  whatsoever  from  New- 
York. 
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OP    OPrBNOES    AGAINST    THR    LAW    OP    NATIONS. 

Thb  Tiolatioa  of  a  treaty  of  peace,  or  other  natiooal 
compact,  is  a  viotation  of  the  law  of  natioDS,  for  it  ib  a 
breach  of  public  faith.*  Nor  ia  it  to  be  uoderstood  that 
the  law  of  nalions  is  a  code  of  mere  elementary  specu- 
lation, without  any  efficient  sanction.  It  has  a  real  and 
propitious  inSuence  on  the  fortunes  of  the  human  race. 
It  is  a  code  of  present,  active,  durable  and  binding 
obhgation.  As  its  great  fundamental  principles  are 
founded  in  the  maxims  of  eternal  truth,  in  the  immutable 
la^of  moral  obligation,  and  in  the  suggestions  of  an 
enUghtened  public  interest,  they  maintain  a  steady  influ- 
ence, notwithstanding  the  occasional  violence  by  which 
that  influence  may  be  disturbed.  The  law  of  nations  is 
placed  under  the  protection  of  public  opinion.  It  is  en- 
forced by  the  censures  of  the  press,  and  by  the  moral 
influences  of  those  great  masters  of  public  law,  who  are 

I  consulted  by  all  nations  as  oracles  of  wisdom  ;  and  who 
have  attained,  by  the  mere  force  of  'written  reason,  the 
majestic  character,  and  almost  the  authority,  of  univer- 
sal lawgivers,  controlling  by  their  writings  the  conduct 
of  rulers,  and  laying  down  precepts  for  the  government 
of  mankind.  No  nation  can  violate  public  law,  without 
being  subjected  to  the  penal  consequence  of  reproach 
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and  disgrace,  and  without  lacuning  the  hazard  of  punish- 
ment, to  be  inflicted  in  open  and  solemn  war  by  the 
iujnred  party.  The  law  of  •nations  is  likewise  "ISa 
enforced  by  the  sanctions  of  municipal  law.  It  is, 
says  Blackstone,*  adopted  in  its  full  extent  by  the  com- 
mon law  of  England ;  and  whenever  any  question  arises 
which  is  properly  the  subjectof  its  jurisdiction,  it  is  held 
to  be  a  part  of  the  law  of  the  land.  The  offences  which 
fall  more  immediately  under  its  cognizance,  and  which 
are  the  most  obvious,  the  most  extensive,  and  most  in- 
jurious in  their  effects,  are  the  violations  of  safe  conduct, 
infringements  of  the  rights  of  ambassadors,  and  piracy. 
To  these  we  may  add  the  slave  trade,  which  may  now 
be  considered,  not,  indeed,  as  a  piratical  trade,  abso- 
lutely unlawful  by  the  law  of  nations,  but  as  a  trade 
condemned  by  the  general  principles  of  justice  and  hu- 
manity, openly  professed  and  declared  by  the  powers 
of  Europe. 

(1.)  A  safe  conduct  or  passport  contains  a  pledge  of  vi<d>uon 
the  public  faith,  that  it  shall  be  duly  respected,  and  the"""''™ 
observance  of  this  duty  is  essential  to  the  character  of 
the  government  which  grants  it.  The  statute  law  of  the 
United  States  has  provided,  in  furtherance  of  the  gene- 
ral sanction  of  public  law,  that  if  any  person  shall  vio- 
late any  safe  conduct  or  passport,  granted  under  the 
authority  of  the  United  States,  he  shall,  on  conviction, 
be  imprisoned  not  exceeding  three  years,  and  fined  at 
the  discretion  of  the  court.'' 

(2.)  The  same  punishment  is  inflicted  upon  those  per-  or  imi 
sons  who  infringe  the  law  of  nations,  by  offering  violence 


■  Conun.  Tol.  ir.  67. 

k  Acl  p/  Cengrem,  AprU  30ti,  1790,  mc.  37.  A  forsipi  minuter  (and  an 
•iiacM  lo  ■  Ibraign  legalion  »  tacb.)  canoot  waiTG  his  pririlege,  for  it  be. 
long!  to  hi*  tOTereign  who  aendi  iiiin.  U.  8.  t.  Banner,  1  BaUtcin'i  C.  C. 
U.  S.  Stp.  334. 

Vol.  L  16 
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to  the  persons  of  ambassadors  and  other  public  minis- 
ters, or  by  being  concerned  in  prosecuting  or  arresting 
tbem  or  their  domestic  servants.*  This  is  an  ofience 
highly  injurious  to  a  free  and  liberal  communicatioo  be- 
tween diSerent  governments,  and  mischievous  in  its 
consequences  to  the  dignity  and  well  being  of  the  natioo. 
It  tends  to  provoke  the  resentment  of  the  sovereign 
whom  the  ambassador  represents,  and  to  bring  upon  the 
state  the  calamities  of  war.  The  English  parliament, 
under  an  impression  of  the  danger  to  the  community 
from  violation  of  the  rights  of  embassy,  and  urged  by 
the  spur  of  a  particular  occasion,  carried  the  provisions 

of  the  statute  of  7  Anne,  c.  IS,  to  a  dangerous  ez- 
•183  tent.     That  statute  prostrated  all  the  •safeguards 

to  life,  liberty  and  property,  which  the  wisdom 
of  the  English  common  law  had  established.  It  declared, 
that  any  person  convicted  of  suing  out  or  execuUng 
civil  process,  upon  an  ambassador,  or  his  domestic  ser- 
vants, by  the  oath  of  the  party,  or  of  one  witness,  be- 
fore the  lord  chancellor  and  the  two  chief  justices,  or 
any  tvio  of  them,  might  have  such  penalties  and  corpo- 
ral punishment  inflicted  upon  him  as  the  judges  should 
think  fit.  The  preamble  to  the  statute  contains  a  special 
and  inflamed  recital  of  the  breach  of  the  law  of  nations 
which  produced  it,  by  the  arrest  of  the  Russian  Minis- 
ter in  the  streets  of  London. 

The  congress  of  the  United  States,  during  the  time  of 
the  American  war,  discovered  great  solicitude  to  main- 
tain inviolate  the  obligations  of  the  law  of  nations,  and 
to  have  infractions  of  it  punished  in  the  only  way  that 
was  then  lawful,  by  the  exercise  of  the  authority  of  the 
legislatures  of  the  several  states.  They  recommended 
to  the  states  to  provide  expeditious,  exemplary  and  ade- 
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qnate  pnnisbtnent,  for  tbe  violation  of  safe  conducts  or 
passports,  granted  under  the  authority  of  congress,  to 
tbe  subjects  of  a  foreign  power  in  time  of  war ;  and  for 
the  commiaaion  of  acta  of  hostility  against  persona  in 
amity  or  league  with  tbe  United  Slates  ;  and  for  the  in- 
fractions of  treaties  and  conventions  to  which  the  United 
States  were  a  party;  and  for  infractions  of  the  immuni- 
ties of  ambassadoFS,  and  other  public  ministers.* 

(3.)  Piracy  is  robbery,  or  a  forcible  depredation,  on  rincy. 
the  high  seas,  without  lawful  authority,  and  done  animo 
jyrandi,  and  in  the  spirit  and  intention  of  universal  hos- 
tility. It  ia  the  same  offence  at  sea  with  robbery  on 
land ;  and  all  tbe  writers  on  the  law  of  nations,  and  on 
tbe  maritime  law  of  Europe,  agree  in  this  definition  of 
piracy.*"  Pirates  have  been  regarded,  by  all  civilized 
nations,  as  the  enemies  of  the  human  race,  and  tbe 
most  atrociouB  violators  of  the  univeraal  "law  of  *184 
society.*  They  are  every  where  pursued  and 
punished  with  death ;  and  the  severity  with  which  the 
law  has  animadverted  upon  this  crime,  arises  from  its 
enormity  and  danger,  tbe  cruelty  that  accompanies  it, 
the  necessity  of  checking  it,  the  difficulty  of  detection, 
and  the  facility  with  which  robberies  may  he  committed 
upon  pacific  traders  in  the  solitude  of  the  ocean.  Every 
nation  has  a  right  to  attack  and  exterminate  them  with- 
out any  declaration  of  war ;  forthough  pirates  may  form 
a  loose  and  temporary  association  among  themselves, 
and  re-establish  in  some  degree  those  laws  of  justice 
which  they  have  violated  with  the  reat  of  the  world,' 
yet  they  are  not  considered  as  a  national  body,  or  enti- 
tled to  the  laws  of  war,  as  one  of  the  community  of 


■  /immaj*  tf  CmgrtM,  vol  vij.  181. 

b  Hm  United  Slaua  t.  Smith,  5  H'ImIoii,  153,  uiil  nota,  ibid.  163. 

•  Cie.  M  Vtmm,  Ub.  5.    3  hit.  113. 
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oatioQS.  They  acquire  do  rights  by  conquest;  and  the 
law  of  nations,  and  the  municipal  law  of  every  country, 
authorize  the  true  owner  to  reclaim  his  property  taken 
by  pirates,  wherever  it  can  be  found  ;  and  they  do  not 
recognise  fuiy  title  to  be  derived  from  an  act  of  piracy. 
The  principle  thatja  piratu  et  latroniinu  capta  dominium 
EUi£».i9  the  received  opinion  of  ancient  civilians 
and  modem  writers  on  general  jurisprudence  ;  and  th« 
same  doctrine  was  maintained  in  the  English  courts  of 
common  law  prior  to  the  great  modern  improvements 
made  in  the  science  of  the  law  of  nations.* 

By  the  constitution  of  the  United  States,  congress  are 
authorized  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against  the 
law  of  nations.  In  pursuemce  of  this  authority,  it  was 
declared,  by  the  act  of  congress  of  April  30th, 
•186  1790,  c.  9.  sec.  8,  that  murder  or  •robbery,  com- 
mitted on  the  high  seas,  or  in  any  river,  haven  or 
bay,  out  of  the  jurisdiction  of  any  particular  state,  or 
any  other  offence  which,  if  committed  within  the  body 
of  a  county,  would,  by  the  laws  of  the  United  States,  be 
punishable  with  death,  should  be  adjudged  to  be  piracy 
And  felony,  and  punishable  with  death.  It  was  fiirther 
declared,  that  if  any  captain  or  mariner  shoald  pirati- 
cally and  feloniously  run  away  with  any  vessel,  or  any 
goods  or  merchandise  to  the  value  of  fifty  dollars ;  or 
should  yield  up  any  such  vessel  voluntarily  to  pirates; 
or  if  any  seaman  should  forcibly  endeavour  to  hinder 
his  commander  from  defending  the  ship  or  goods  com- 


•  Bynk.  Q.  J.  Pub.  b.  1.  c.  IT-  Btttkerfarlh,  b.  3.  c  9.  Axuni,  toI.  ii. 
pp.  351.  361,363.  edit  N.Y.  Crv,  Elit.  695.  Atmn.2  Woodd.  Lie. -m. 
Propeny  found  on  board  a  plrato  ablp  goei  lo  the  crown,  of  slrict  rigbl,  aa 
droiiBof  ihe  ndmirslty;  bni  the  el«iin  of  ibe  original  owner isadmiiwd  upon 
equitable  principUs,  on  dua  application.  The  Helen,  1  Hagg,  Adm.  Sep. 
143. 
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mitted  to  his  (ruat,  or  should  make  a  revolt  in  the  ship ; 
every  such  offender  should  be  adjudged  a  pirate  and 
felon,  and  be  punishable  with  death.*  Accessaries  to 
such  piracies  before  the  fact,  are  punishable  in  like 
manner ;  but  accessaries  after  the  fact,  are  only  punish- 
able by  fine  and  imprisonmeut.  And,  by  the  act  of 
March  3d,  1819,  c.  76.  sec.  5,  congress  declared,  thatif 
any  person  on  the  high  seas  should  commit  the  crime  of 
jwrocy,  OM  defined  6y  the  law  of  nations,  he  should,  on 
conviction,  suffer  death.  This  act  was  but  temporary 
in  its  limitation,  and  has  expired ;  but  it  was  again 
declared,  and  essentially  to  the  same  effect,  by  the  act 
of  congress  of  16th  May,  1820,  c.  113.  sec.  3,  that  if 
any  person,  upon  the  high  seas,  or  in  any  open  road- 
stead, or  bay,  or  river,  where  the  sea  ebbs  and  flows, 
commits  the  crime  of  robbery  in  and  upon  any  vessel, 
or  the  lading  thereof,  or  the  crew,  he  shall  be  adjudged 
a  pirate.  So,  if  any  person  engaged  in  any  piratical  en- 
terprise, or  belonging  to  the  crew  of  any  piratical  vessel, 
should  land  and  commit  robbery  on  shore,  such  an 
offender  shall  also  be  adjudged  a  pirate.  The  statute, 
in  this  respect,  seems  to  be  only  declaratory  of  the  law 
of  nations ;  and  upon  the  doctrine  of  the  case  of  LtTub 
V.  Rodney,^  such  plunder  and  robberj'  ashore,  by  the 
crew,  and  with  the  aid  of  vessels,  is  a  marine  case,  and 
of  admiralty  jurisdiction.  The  statute  further  declared, 
that  the  above  provision  was  not  to  be  construed  to 
deprive  any  particular  state  of  its  jurisdiction  over  such 
offences,  when  committed  within  the  body  of  a  county,  , 
or  to  authorize  the  courts  of  the  United  States  to  try 


■  BrtbaaeiofCaDgTi)MofM>Kb3d,  ie35,c3]3,  iheoflenceDfiiiikinc 
t  revoli  in  ■  ihip  is  no  longer  pumBhnble  u  a  espial  oRence,  bm  only  by 
fina  ind  impriionment  nl  hard  hboor. 

k  Dmig.Stp.Sl3. 
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any  such  oflfeoders,  after  conviction  or  acquittance,  for 

the  same  offence,  in  a  state  court. 
*186        "Under  theae  legislative  provisiona,  it  has  been 

made  a  question,  whether  it  was  sufficient  to  le- 
fer  to  the  law  of  nations  for  a  definition  of  piracy,  with- 
out giving  the  crime  a  precise  definition  in  terms.  The 
point  was  settled  in  the  case  of  the  United  Statet  v. 
Smith;'  and  it  was  there  held  not  to  be  necessary  to 
give  by  statute  a  more  logical  enumeration  in  detail  of 
all  the  facts  constitutitig  the  offence,  and  that  congress 
might  as  well  define  it  by  using  a  term  of  a  known  and 
determinate  meaning,  as  by  expressly  mentioning  all 
the  particulars  included  in  that  term.  The  crime  of 
piracy  was  defined  by  the  law  of  nations  with  reasona- 
ble certainty,  and  it  does  not  depend  upon  the  particu- 
lar provisions  of  any  municipal  code  for  its  definition 
and  punishment.  Robbery  on  the  high  seas  is,  there- 
fore, piracy  by  the  act  of  congress,  as  well  as  by  the 
law  of  nations.'* 

There  can  be  doubt  of  the  right  of  congress  to  pass 


>  S  Wktatvth  153. 

k  III  ih«  CBw  of  Uoiled  Sutea  t.  Brig  Malet  Adhsl,  S  Hmiar^t  XT.  S. 
Sep.  310,  it  ma  held,  lAsr  ui  ekbonte  diactuaion,  tfast  an  act  woa  piratical 
in  the  nsw  of  tha  law  of  CongiMa  of  Harcb  3d,  IBIS,  c.  75,  if  ihe  act  or 
■CN  done  be  hoalile  in  their  character,  and  wanton  and  oriminal  in  their 
eomniiaaioD,  wilhont  any  lawful  BBDClion,  whether  committed  for  purpoaea 
of  plunder,  or  for  pnrpoaei  of  haired,  rerenge,  or  e  wanton  abuM  of  power, 
(tralawleaa  appeiile  (or  loiachief.  They  are  piratical  aggreaaioae  in  the  aeiwe 
of  the  law  of  DBliana  and  of  the  act  of  Congraea,  and  work  a  foifaitore  of  the 
«Aip,  whalhei  the  owner  be  or  be  not  innocent  He  ie,  in  that  caae,  bound 
by  the  acta  of  the  miater.  Bnt  the  cargo  preeenta  a  different  coneideralioti, 
■gd  it  ia  not  to  be  forfeited  under  the  act  of  CongreM  or  the  law  of  nationa, 
except  in  ceeee  of  eitraordinary  tnrpitade  end  Tiolenee.  Iq  ordinary  torta 
andinjnriea  the  law  admits  afacompemation  in  damagea.  If.howerer,  ihe 
owner  of  the  cargo  co.operxea  in  the  piratical  tela,  the  penalty  of  eonfia. 
cation  is  also  inBicied  on  Ibe  cargo  as  well  as  od  the  ship.  The  more  strict 
role  is  alio  enforced  in  the  case  of  belligerant  righia,  and  the  cargo  follows 
the  fate  of  the  (hip. 
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laws  punishing  pirates,  though  they  may  be  foreigners, 
and  may  have  committed  no  particular  offence  against 
the  United  States.  It  is  of  no  importance,  for  the  pur- 
pose of  giving  jarisdiction,  on  whom  or  where  a  piratical 
offence  has  been  committed.  A  pirate,  who  is  one  by 
the  law  of  nations,  may  be  tried  and  punished  in  any 
country  where  he  may  be  found,  for  he  is  reputed  to  be 
out  of  the  protection  of  all  laws  and  privileges.*  The 
statute  of  any  government  may  declare  an  offence  com- 
milted  on  board  its  own  vessels  to  be  piracy,  and  such 
an  offence  will  be  punishable  exclusively  by  the  nation 
which  passes  the  statute.  But  piracy,  under  the  law  of 
nations,  is  an  t^nce  against  all  nadons,  and  punishable 
by  all.  In  the  case  of  the  United  Slalet  v.  Palmer,*'  it 
was  held,  that  the  act  of  congress  of  1790  was  intended 
to  pnnish  offences  against  the  United  States,  and  not 
offences  against  the  human  race ;  and  that  the  crime  of 
robbery,  committed  by  a  person  who  was  not  a  citizen 
of  the  United  States,  on  the  high  seas,  on  board 
of  a  ship  belonging  •exclusively  to  subjects  of  a  '187 
foreign  state,  was  not  piracy  under  the  act,  and 
was  not  punishable  in  the  courts  of  the  United  States. 
The  offence,  in  such  a  case,  must,  therefore,  be  lefl  to 
be  punished  by  the  nation  under  whose  flag  the  vessel 
sailed,  and  within  whose  particular  jurisdictian  all  on 
board  the  vessel  were.  This  decision  was  according  to 
the  law  and  practice  of  nations ;  for  it  is  a  clear  and 
settled  principle,  that  the  jurisdiction  of  every  nation 
extends  to  its  own  citizens,  on  board  of  its  own  public 
and  private  vessels  at  sea."  The  case  applied  only  to 
the  &ct  of  robbery  committed  at  sea,  on  board  of  a 


■  Bftti.  Q.  J.  Pat.  c  17.    Sir  Lealint  Jenkinie  Worht,  vol.  L  714. 
t  3  Vlfaton,  610.    United  Sulea  t.  KcBsler,  I  Baldain,  15,  S.  P. 
•  Ittttittfntk'i  IntU  b.  9.  c.  9.    Jtfr.  JtStrmm't  Lttttr  to  M.  Ginet,  frnu 
17lt,  1793,  mpra,  p.  36. 
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foreign  vessel,  at  the  time  belonging  exclusively  to  sub- 
jects of  a  fbreiga  state ;  and  it  was  not  intended  to  decide, 
that  the  same  offence,  committed  on  board  of  a  vessel 
oot  belonging  to  the  subject  of  any  forei^  power,  was 
not  piracy.  The  same  court  afterwards,  in  the  case  of 
the  United  Staiet  v.  KUniock,*  admitted,  tbat  murder  or 
robbery,  oximmitted  on  the  high  seas,  by  persons  on 
board  of  a  vessel  not  at  tfae  time  belonging  to  the  aub- 
jects  of  any  foreign  power,  but  in  possession  of  a  crew 
acting  in  defiance  of  all  law,  and  acknowledging  obedi- 
ence to  no  government  or  flag  whatsoever,  fell  within 
the  purview  of  the  act  of  congress,  and  was  punishable 
in  the  courts  of  the  United  States.  Persons  of  that  de- 
scription were  pirates,  and  proper  objects  for  the  penal 
code  of  all  nations.  The  act  of  congress  did  not  apply 
to  offences  committed  against  the  particular  sovereignty 
of  a  foreign  power ;  or  to  murder  or  robbery  committed 
in  a  vessel,  belonging  at  the  time,  in  fact  as  well  as  in 
right,  to  the  subject  of  a  foreign  state,  and,  in  virtue  of 
such  property,  subject  at  the  time  to  its  control.  But 
it  applied  to  oflences  committed  against  all  nations,  by 

persons  who,  by  common  consent,  were  equally 
*188     amenable  to  the  laws  of  all  nations.    *Xt  was 

further  held,  in  the  case  of  the  United  State$  v. 
JPiratea,'"  and  in  the  case  of  the  United  States  v.  Iklma," 
in  pursuance  of  the  same  principle,  that  the  moment  a 
vessel  assumed  a  piratical  character,  and  was  taken 
from  her  officers,  and  proceeded  on  a  piratical  cruise, 
she  lost  all  claim  to  national  character,  and  the  crew, 
whether  citizens  or  foreigners,  were  equally  punishable, 
under  the  act  of  congress,  for  acts  of  piracy ;  and  it 
would  be  immaterial  what  was  the  national  character 
.  of  the  vessel  before  she  assumed  a  piratical  character. 


•  5  Whtalm,  144.  i>  5  TTAtvlen,  184. 
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Piracy  is  an  (^ence  within  the  criminal  jurisdiction  of 
all  nations.  It  is  against  all  and  punished  by  all ;  and 
the  plea  ofavtrefoit  acquit,  resting  on  a  prosecution  in- 
stituted in  the  courts  of  any  civilized  state,  would  be  a 
good  plea  in  any  other  civilized  state.  As  the  act  of 
congress  of  1790  declares  every  o^nce  committed  at 
sea  to  be  piracy,  which  would  be  punishable  with  death 
if  committed  on  land,  it  may  be  considered  as  enlai^ng 
the  definition  of  piracy,  so  as  not  only  to  include  every 
offence  which  is  piracy  by  the  law  of  nations  and  the 
act  of  congress  of  1819,  but  other  offences  which  were 
not  piracy,  until  made  so  by  statute. 

An  alien,  under  the  sanction  of  a  national  commission, 
cannot  commit  piracy  while  he  pursues  his  authority. 
His  acts  may  be  hostile,  and  his  nation  responsible  for 
thsm.  They  may  amount  to  a  lawful  cause  of  war,  but 
they  are  never  to  he  regarded  as  piracy.'  The  Barbary 
powers,  notwithstanding  some  doubts  which  formerly 
existed,  are  now,  and  for  a  centUTy  past  have  been,  re- 
garded as  lawful  powers,  and  not  pirates.  They  have 
all  the  imiguia  of  regular,  independent  govemmenls,  and 
are  competent  to  maintain  the  European  relations  of 
peace  and  war.  Cicero,  and,  after  him,  Grotius,  define 
a  legular  enemy  to  be  a  power  which  hath  the  ele- 
ments or  constituents  of  a  nation,  such  'as  a  gov-  *189 
emment,  a  code  of  laws,  a  national  treasury,  the 
consent  and  agreement  of  the  citizens,  and  which  pays 
a  regard  to  treaties  of  peace  and  alliance  ;i*  and  all  these 


'  Mariauf  Eitay  on  PriBaleert,  tranilaled  br  Horna,  p.  43.  Maiaiagw' 
Catat.  pp.  119,  113,  3UIM  ganenlly  prohibit  thsir  subjacts  Iroin  taking 
Isiura  of  marque  from  a  foreign  power,  without  (he  permiauon  of  ihair  iotd. 
niga  i  and  treatiaa  are  Duaieniua  in  which  the  eoutneting  partje*  atipolate, 
tint  if  the  latyccta  of  either  part;  take  lettara  of  marque  &om  the  aneinieaof 
th«  other,  th«r  iliali  ba  treated  ai  pinlea. 

b  CHcPiOip.  4.  e,  6.     Ontiut,  b.  3.  c  3.  aec  1. 
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things,  says  Bynkershoeck,*  are  to  be  found  among  the 
states  of  Barbary.  In  some  respects  their  laws  of  war 
have  retained  the  barbarity  of  the  middle  ages,  for  they 
levy  tribute  or  contributions  on  all  snch  Christian  pow- 
ers as  are  not  able  to  protect  their  commerce  by  force ; 
and  tfaey  also  make  slaves  of  their  prisoners,  and  require 
a  heavy  ransom  fortheir  redemption.  But  this,  Bynker- 
shoeck  insists,  is  conformable  to  the  strict  laws  of  war; 
and  the  nations  of  Europe  who  carried  on  war  witb  the 
Barbary  states,  such  as  Spain,  Naples,  Holland,  Sec., 
have  heretofore  exercised  the  same  rule  of  ancient  war- 
fare, upon  the  principle  of  retaliation.  When  Lord  Ex- 
mouth,  in  1816,  attacked  Algiers,  and  compelled  the 
Dey  to  terms  of  peace,  he  compelled  him  also  to  stipu- 
late, that  in  the  event  of  &tare  wars  with  any  Earopean 
power,  no  Christian  prisoners  of  war  should  be  con- 
signed to  slavery,  but  they  should  be  treated  with  all 
faumaoity  as  prisoners  of  war,  ontil  regularly  exchanged, 
according  to  the  European  practice :  and  at  the  termi- 
nation of  hostilities,  the  prisoners  should  be  restored 
without  ransom.  By  that  treaty  of  peace,  upwards  of 
1,000  prisoners  belonging  to  Italy,  Spain,  Portugal, 
Holland  and  Greece,  were  released  from  galling  slavery, 
and  in  which  part  of  them  had  subsisted  for 
*190    thirty-five  years.     This  stipulation  "in  favour  of 


■  Q.f.  Pub.  b.  I.e.  IT.  AsTiTJB,inih«  metoiogaf  |iub|[c  Uw,  ia  a  com. 
plete  or  ssUUaSciant  bodf  orpeiviiiu,  united  logetb«r  ia  oaa  cammanitf  Tor 
tb«  defenca  of  iheir  rigbu,  and  (o  do  righl  to  foreignen.  A  atsie  baa  it* 
afiaira  and  interaata ;  il  dsliberalea,  and  beooMW  a  moral  peraoo,  haTing  ul 
iiodenlanding  and  wilt,  and  ia  auaceptible  of  obttgstions  and  lawa.  GrotiiM, 
b.  1.  c.  1.  aec  14.  Ibid.  b.  3.  c.  3.  a«c  3.  Surtatnaqai,  vol.  ii.  part  I.  c  4. 
Mc.  9.  Vultel,  b.  1.  c,  1.  Btipuiliea  ttt  cattii  maltilitdinit,  JarU  cou- 
ttnm  ef  uliUtali*  eomMuniotte  mxiatut.  Ck.  ie  Btpuh.  lib.  1.  eG«.  35.  Tha 
Kali  ia  fuanded  nn  ibe  relationa  of  rigbt.  Froceciiiin  ii  itt  vtn  tnd  abjecl, 
and  that  protection  ia  but  anotber  word  for  juauce,  or  tlui  obtaining  and 
grantiirg  to  every  one  hia  due.  La  JiMiei  ernittiluir,  t'tit,  Pital,  Ccutin. 
Litbei'r  PaUlical  BtUet,  voL  i. 
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general  humanity, '  deserves  some  portion  of  that  ex- 
alted eulogy  bestowed  by  Montesquieu'  on  the  trea^ 
made  by  Oelon,  king  of  Syracuse,  with  the  Carthagi- 
nians. It  woold  have  been  still  more  worthy  of  a  com- 
parison, if  it  bod  not  left  colour  for  the  coDstructioD, 
that  the  renunciation,  by  the  Dey  of  Algiers,  of  the  prac- 
tice of  condemning  Christian  prisoners  of  war  to  slavery, 
was  to  be  confined  to  the  "  event  of  future  ware  with 
any  European  power ;"  and  if  a  great  Christian  power 
on  this  side  of  the  Atlantic,  whose  presence  and  whose 
trade  are  constantly  seen  and  felt  in  the  Mediterranean, 
had  not  seemed  to  have  been  entirely  forgotten."* 

But  notwithstanding  Bynkersboeck  had  insisted,  near 
a  century  ago,  that  captures  by  the  Barbary  powers 
worked  a  change  of  property  by  the  laws  of  war,  in  like 
manner  as  captures  made  by  regular  powers,  yet,  in  a 
case  in  the  English  admiralty  ao  late  as  1801,'  it  was 
contended,  that  the  capture  and  sale  of  an  English  ship 
by  Algerines,  was  an  invalid  and  unlawful  conversion  of 
the  property,  on  the  ground  of  being  a  piratical  seizure. 
It  was,  however,  decided,  that  the  African  states  had 
long  acquired  the  character  of  established  governments, 
and  that  though  their  notions  of  justice  differ  from  those 
entertained  by  the  Christian  powers,  their  public  acts 
coold  not  be  called  in  question  ;  and  a  derivative  title, 
founded  on  an  Algerine  capture,  and  matured  by  a  con- 
fiscation tn  thetT  way,  was  good  against  the  original 
owner.  In  the  time  of  Richard  I.,  when  the  laws  of 
OleroD  were  compiled,  all  infidels  were,  by  that  code,' 
regarded  as  pirates,  and  their  property  liable  to  seizure 
wherever  fonnd.     It  was  a  notion,  at  that  time,  that 


*  Etprit  i—  Loix,  b.  10.  c.  5. 

*  Deebration  «f  ths  De;  of  Algi«»,  nude  with  Lord  Exmonlb,  AugnM 
26[li,  iai6.    Anmal  BegUter  for  ISIG,  ipp.  to  chrooiclg,  p.  988. 

*  Th*  Helena,  4  Stb.  Sep.  3.  «  Sea.  45. 


igitized  by  Google 


190  OF  THE  LAW  OF  NATIOSa  [Put  I. 

such  persons  could  not  have  any  fellowsbip  or  com- 
munion with  Cbristians. 
•191  •In  a  case  which  occarred  in  1676,  Sir  Leoline 
Jenkins  held,  that  the  commander  of  a  privateer 
regularly  commissioned,  was  liable  to  be  treated  as  a 
[nrate,  if  he  exceeded  the  bounds  of  bia  commission. 
JBynkersboeck  justly  opposes  this  dangerous  opinion  ;> 
and  the  true  rule  undoubtedly  is,  that  the  vessel  must 
have  lost  its  national  and  assumed  a  piratical  cbfiracter, 
before  jurisdiction  over  it,  to  that  extent,  could  be  exer- 
cised. 

If  a  natural  bom  subject  was  to  take  prizes  belon^g 
to  hie  native  country,  in  pursuance  of  a  foreign  commis- 
sion, be  would,  on  general  principles,  be  protected  by 
bis  commission  trom  the  charge  of  piracy.  But  to  pre- 
vent the  mischief  of  such  conduct,  the  United  States  have 
followed  the  provisions  of  the  English  statute  of  11  and 
12  Wm.  m.  c.  7,  and  the  general  practice  of  other  na- 
tions,'' and  have,  by  the  act  of  congress  of  April  30tb, 
1790,  sec.  9,  declared,  that  if  any  citizen  should  commit 
any  act  of  hostility  against  the  United  States,  or  any 
citizen  thereof,  upon  the  high  seas,  under  colour  of  any 
commission  from  any  foreign  prince  or  state,  or  on  pre- 
tence of  authority  frooa  any  person,  such  offender  shall 
be  adjudged  to  be  a  pirate,  felon  and  robber,  and,  on 
being  thereof  convicted,  shall  suffer  death.  The  act  of 
congress  not  only  authorizes  a  capture,  but  a  condemna- 
tion in  the  courts  of  the  United  States,  for  all  piratical 
aggressions  by  foreign  vessels  ;  and  whatever  may  be 
the  responsibility  incurred  by  the  nation  to  foreign 
powers,  in  executing  such  laws,  there  can  be  do  doubt 
that  courts  of  justice  are  bound  to  obey  and  administer 
them.     All  such  hostile  and  criminal  aggressions  on  the 


•  Q.  J.  Fnb.  b.  1.  c.  17. 
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high  seas,  under  the  flag  of  any  power,  render  property 
taken  in  delicto  subject  to  confiscation  by  the  law  of  na- 
tions.* 

(4.)  The  Africttn  slave  trade  is  an  offence  against  the  6ianTi*<i& 
municipal  laws  of  most  nations  in  Europe,  and  it  is  de- 
clared to  be  piracy  by  the  statute  laws  of  England 
and  the  *TJnited  States.    Whether  it  is  to  be  con-  "IQa 
sidered  as  an  offence  against  the  law  of  nations, 
independent  of  compact,  has  been  a  grave  question,  much 
litigated  in  the  courts  charged  with  the  administration 
of  public  law  ;  and  it  will  be  useful  to  take  a  short  view 
of  the  progress  and  present  state  of  the  sense  and  prac- 
tice of  nations  on  this  subject. 

Personal  slavery,  arising  out  of  forcible  captivity,  has 
existed  in  every  age  of  the  world,  and  among  the  most 
refined  and  civilized  people.  The  possession  of  persons 
so  acquired,  has  been  invested  with  the  character  of  pro- 
perty. Captives  in  war  were  sold  as  slaves  by  Greek 
and  Roman  commanders.  The  slave  trade  was  a  regu- 
lar branch  of  commerce  among  the  ancients ;  and  a 
great  object  of  Athenian  traffic  with  the  Greek  settle- 
ments on  the  Eoxine,  was  procuring  slaves  from  the 
barbarians  for  the  Greek  market.'*    In  modern  times, 


*  Slorj  J.,  11  WTteaton,  3»-41. 

k  JHi^anT*  Hat.  vol.  iv.  p.  33G.  .CbiiIb  iihI  tlavaa  eonnilalad  tha  princi- 
pal richn  o(  the  eirlr  igsi  of  Greee«.  The  Byzaniinafi,  mjb  Folybiiu, 
((rnural  Hittory,  b.  4.  c  5,J  aupplUd,  from  the  Pontui,  the  GreehB  with 
boDer,  tnx,  Mlled  meats,  leather,  amd  grtat  itttmltrt  of  very  termcaalU 
lUott.  It  ii  meniioued  in  Scriptnre,  dut  the  Tyrian*  traded  tritb  the 
CtDcwiBD  proTinces  Tot  ilaTsa :  "  Javan,  Tubal  and  Meahei^,  traded  th« 
panona  of  men  and  Tesaela  of  hraaa  in  thy  market ;"  Efti,  UTJi.  13;  and 
that  thay  Btole  the  children  of  tha  Jews,  and  aotd  them  aa  BtaTee  to  the  Greeki. 
JmI,  iii.  6,  Bo  lbs  Carthaginian*  eichangsd  black  slaTei  from  the  inteiior 
at  AfKca,  in  iheir  commerce  and  barter  with  the  cities  of  Italy  and  Greece. 
The  great  extent  of  the  elare  trade,  which  wu  catried  on  by  the  poliihed 
mtiaitf  of  antiquity  aellled  on  the  coasts  of  Ibe  Medilsrranean,  with  central 
AHca,  by  meatw  of  earBvaaa,  appean  irom  Bttrtn,  in  hia  Hi*tmital  St- 
tttrtht*,  vA.  i.  on  the  land  trade  of  the  Carthaginian*. 
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treaties  have  been  framed,  and  national  mooopoIieB 
sought,  to  facilitate  and  extend  commerce  in  this  species 
of  property .»  It  has  been  interwoTen  in  the  manicipal 
institations  of  all  the  European  colonies  in  America,  and 
with  the  approbation  and  sanction  of  the  parent  states. 
It  forms  to  this  day  the  foundation  of  large  masses  of 
proper^  in  the  southern  parts  of  these  United  States. 
But,  for  half  a  century  past,  the  African  slave  trade  be- 
gan to  awaken  a  B|Hrit  of  remorse  and  sympathy  in  the 
breasts  of  men,  and  a  conviction  that  the  traffic  was  re- 
pugnant to  the  principles  of  Chrisdaa  duty,  and  the 
maxims  of  justice  and  humanity. 

Montesquieu,  who  has  disclosed  so  many  admirable 
troths,  and  so  much  profound  reflection,  in  his  Spirit  of 
Laws,  not  only  condemned  all  slavery  as  useless  and  un- 
just, but  he  animadverted  upon  the  African  slave  trade 
by  the  most  pungent  reproaches.  It  was  impossible,  he 
observed,  that  we  could  admit  the  negroes  to  be  human 

beings,  because,  if  we  were  once  to  admit  them  to 
*193  be  men,  we  should  'soon  come  to  believe  that  we 

ourselves  were  not  Christians.  Why  has  it  not, 
says  be,  entered  into  the  heads  of  European  princes  who 
make  so  many  useless  conventions,  to  make  one  gene- 
ral stipulation  in  favour  of  humanity?"  We  shall  see 
presently  that  this  suggestion  was,  in  some  degree,  car- 
ried into  practice  by  a  modern  European  congress. 
The  constitution  of  the  United  States  laid  the  founda- 


■  By  ths  ABsieiiloTiiatrofM»rcb&6tb,  1713,  botween  deal  Briiaia  and 
Spun,  the  latter  power  granted  to  thaEnglLah  9ouih  Sea  Companj',  forihjit^ 
yean,  the  right  of  lUpplyiilg  (be  Spanuih  c^aniea  in  Ameriaa  with  zwgro 
■lavee,  at  the  tale  of  4,B00  annnallf .  Thii  Aaiiento  contraot  wu  explained 
and  confirmed  b;  a  conTantion  between  England  and  Spain,  in  May,  I71B. 
A  umilar  contract  had  been  previoailjr  agreed  on  hj  Spain  with  the  Bor>l 
Guinea  CompHor  eetlled  in  France.  Jenkins  CMntim  of  Tn*tiet,  Lon- 
don, 1775,  vol.  i.  375.  ToL  ii.  179. 

k  L'Btfrit  da  Loix,  Ut.  15.  c.  S. 
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tiou  of  a  series  of  proTisionsi  to  put  a  final  stop  to  tbe 
progress  of  this  great  moral  pestUence,  by  admitting  a 
power  in  congress  to  prohibit  the  importation  of  slaves 
<^Ur  tbe  expiration  of  tbe  year  1807.  The  constitution 
eridently  looked  forward  to  the  year  1808  as  the  com- 
mencement of  an  epoch  ia  the  bistory  of  human  improve- 
ment. Prior  to  that  time,  congress  did  all  on  this  sub- 
ject tbat  it  was  within  tbeir  competence  to  do."  By  the 
acts  ofMarch  3Sd,  1794,  and  May  10th,  1800,  the  citi- 
zens of  the  United  States,  and  residents  witbin  tbem> 
were  prohibited  &om  enga^ng  in  the  transportation  of 
slaves  from  the  United  States  to  any  foreign  place  or 
country,  or  from  one  foreign  country  or  place  to  another, 
for  tbe  purpose  of  traffic.  These  provisions  prohibited 
our  citizens  from  aU  concern  in  tbe  slave  trade,  with  the 
exception  of  direct  importatioo  into  tbe  United  States ; 
and  tbe  most  prompt  and  early  steps  were  taken,  with- 
in tbe  limits  of  tbe  constitation,  to  interdict  also  tbat  part 
of  the  traffic.  By  tbe  act  of  Sd  March,  1807,  it  was 
prohibited,  under  severe  penalties,  to  import  slaves  in- 
to tbe  United  States  after  the  Ist  January,  1808  ; 
and.  on  the  SOth  April,  '1818,  tbe  penalties  and  *194 
puoishmeiUs  were  increased,  and  the  prohibition 
extended  not  only  to  importation,  but  generally  against 
any  citizen  of  tbe  United  States  being  concerned  in  tbe 
slave  trade.    It  has  been  decided,''  tbat  these  statute 


'  Ths  cDnUneDtiil  ctmgrta,  which  usemblBd  u  Pbilidelphii  ia  IT74,  gne 
the  Bi*i  genenl  and  lalhoritative  coademnstiDn  of  the  alave  inde,  by  the 
HMiCDriDn  not  (o  import  or  parchaie  any  ilate  imparled  ifiei  the  fint  day  of 
December  in  tbat  yeari  and  wholly  to  diaconlinoe  the  trade.  JoumaU  ^f 
Cengmt,  vol.  i.  p.  33.  The  conveoiion  of  delegates  of  the  people  of  Vir- 
ginia, and  ihe  proirincial  congrew  of  North  Carolina,  hid  amicipated  ihii 
memre ;  for  in  Angiul  praeeding  they  reaolved  to  dueontiaDe  Ihe  importa. 
tiou  of  alavee.  FiMn'M  Hinleiy,  vol.  i.  App.  note  1&  Jani^t  Dtftntt  ^ 
tit  Stvel^iiMary  Sutary  of  Nsrth  Cnrvlia*,  p.  145. 

k  The  Merino,  9  Wheaton,  391.  The  declaraitoQ*  of  the  rattier  eonneek 
•d  irilh  hb  aen  in  fnTllieranca  of  the  loysge,  hare  bwn  held  to  b«  evidenee 
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prohibitiona  exteod  as  well  to  carrying  slavee  on 
freight,  as  to  cases  where  ihey  were  the  property  of 
American  citizens,  aad  to  carrying  them  from  one  port 
to  another  of  the  same  foreign  empire,  as  well  as  from 
one  foreign  country  to  another.  The  object  was  to  pre- 
vent, on  the  part  of  our  citizens,  all  concern  whatever  in 
such  a  trade. 

The  act  of  March  3d,  1819,  went  a  step  further,  and 
authorized  national  armed  vessels  to  be  sent  to  the  coast 
of  Africa,  to  stop  the  slave  trade,  so  far  as  citizens  or  resi- 
dents of  the  United  States  were  engaged  in  that  trade ; 
and  their  vessels  and  efiects  were  made  liable  to  seizure 
and  confiscation.  Theactof  ISih  May,  18S0,'wetitstiU 
further,  and  declared,  that  if  any  citizen  of  the  United 
States,  being  of  the  crew  of  any  foreign  vessel  engaged 
in  the  slave  trade,  or  any  person  whatever,  being  of  the 
crew  of  any  vessel  owned  in  whole  or  in  part,  or  navi- 
gated foi  or  on  behalf  of  any  citizen  of  the  United  States, 
should  land  on  any  foreign  shore,  and  seize  any  negro  or 
mulatto,  not  held  to  service  or  labour  by  the  laws  of  either 
of  the  states  or  territories  of  the  United  States,  with  in- 
tent to  make  him  a  slave  ;  or  should  decoy,  or  forcibly 
bring  or  receive  such  person  on  hoard  such  vessel,  with 
like  intent;  or  should  forcibly  confine  or  detain  on  board 
any  negro  or  mulatto,  not  lawfully  held  to  service,  with 
intent  to  make  him  a  slave ;  or  should,  on  board  any  such 
vessel,  ofier  to  sell  as  a  slave  any  negro  or  mulatto,  not 
held  to  service  as  aforesaid  ;  or  should,  on  the  high  seas, 
or  on  any  tide  water,  transfer  or  dehver  over,  to  emy 
other  vessel,  any  such  negro  or  mulatto,  with  intent  to 
make  him  a  slave,  or  should  deliver  on  shore,  from  on 
board  any  such  vessel,  any  negro  or  mulatto,  with  like 


oDin  indictineiii  ■g>iml  ih«  owner  or  the  ihip,  under  the  >i 
I8Ja    Vniwd  SiBtee  v.  Gooding,  13  Wheatmi.  460. 
!>  C.  113.  tec.  i,  5. 
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intent,  such  citizen  or  person  should  he  adjudged  a 
pirate,  and,  on  conviction,  should  suffer  death. 

It  is  to  be  observed,  that  the  statute  operates  only 
where  our  municipal  jurisdiction  might  be  applied,  caa- 
^stently  with  the  general  theory  of  public  law,  to  the 
persons  of  our  citizens,  or  to  fereiguers  on  board  of 
American  vessels.  Declaring  the  crime  piracy, 
does  not  make  it  so,  within  the  "purview  of  the  196* 
law  of  nations,  if  it  were  not  so  without  the  sta- 
tute ;  and  the  legislature  intended  to  legislate,  only 
where  they  had  a  right  to  legislate,  over  their  own  citi- 
zens and  vessels.  The  question,  notwithstanding  these 
expressions  in  the  statute,  stiU  remained  to  be  discussed 
and  settled,  whether  the  African  slave  trade  could  be 
adjudged  piracy,  or  any  other  crime,  within  the  contem- 
plation of  the  code  of  international  law.  It  has  been 
attempted,  by  negotiation  between  this  country  and  Great 
Britain,  to  agree  that  both  nations  should  consider  the 
slave  trade  piratical;  but  the  convention  for  that  purpose 
between  the  two  nations  has  not  as  yet  beearatified, 
though  the  British  nation  have  carried  their  statute  de- 
nunciation of  the  trade  as  &r  as  the  law  of  the  United 
States.* 


•  All  these  leu  of  congran  apply  ciclaiiTcty  10  exl«nuil  commerce  in 
■liTct.  Tbe  ititemal  commsrca  wllhiii  iha  UDJied  Slates  in  alsTei  ia  left  10 
the  control  and  diacrelion  of  the  aiate  goianimsnta :  and  the  DorUiern  ataleai 
which  have  aboliahed  Blaiarji,  admit  of  no  internal  commerce  in  alavea  with. 
in  their  reapactife  state*,  ll  ia  not  so  in  the  slave-holding  atatea.  Some  of 
ihem  permit  a  traffic  in  iIbvgs  as  between  tbe  ciUiena  of  difietenl  states; 
bnl  in  Marjland,  as  earl;  as  1796,  it  was  declaied  by  law  10  be  unlawful  10 
import  or  bring  into  the  slate,  by  land  or  water,  any  alave  for  sale,  or  to  re- 
■ida  wiiliin  the  state  ;  and  every  alave  bronght  in  contnr;  (0  the  statute  was 
declaied  in  be  free.  And  in  Iha  coneiitution  of  MiaaLsaippi  of  1B33,  (he  in. 
trodaetion  of  alavea  into  the  ataie  as  merchandise,  or  for  aale,  was  pro. 
hibiled,  thongfa  actual  aettlers  were  alloived  finli\  1B45  lo  parchsse  slaves 
from  any  etale  in  the  Union,  and  bring  ifaem  into  that  state  for  ibeit  indi- 

VOL.   I.  16 
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The  first  British  statute  that  declared  the  slave  trade 
unlawful,  was  ia  March,  1807.*  This  was  a  great 
triumph  of  British  justice.  It  was  called  for  by  the 
'  sense  of  the  nation,  which  had  become  deeply  convinced 
of  the  impolicy  and  injustice  of  the  slave  trade ;  and  by 
the  subsequent  statute  of  dl  Geo.  lU.  the  trade  was  de- 
clared to  be  contrary  to  the  principles  of  justice,  human- 
ity and  sound  policy ;  and  lastly,  by  the  act  of  parlia- 
ment of  31st  March,  18S4,  the  trade  is  declared  to  be 
piracy.!*  England  is  thus,  equally  with  the  United 
States,  honestly  and  zealously  engaged  in  promoting  the 
universal  abolition  of  the  trade,  and  in  holding  out  to  the 
world  her  sense  of  its  extreme  criminality.  Almost 
every  maritime  nation  in  Europe  has  deliberately  and 
solemnly,  either  by  legislative  acts,  or  by  treaties  and 
other  formal  engagements,  acknowledged  the  injustice 
and  inhumanity  of  the  trade,  and  pledged  itself  to  pro- 
mote its  abolition.  By  the  treaty  of  Piuris  of  the  30th 
May,  1814,  between  Great  Britain  and  France,  Louis 
XVUL  agreed  that  the  traffic  was  repugnant  to  the 
principles  of  natural  justice,  and  he  engaged  to  unite  his 
efforts  at  the  ensuing  congress,  to  induce  aH  the 
•196  powers  of  Christendom  'to  decree  the  abolition  of 
the  trade,  and  tbacit  should  cease  definitively,  on  the 
part  oftheFrench  government,  in  the  course  of  five  years. 
The  ministers  of  the  eight  principal  European  powers, 


>  SloL  47  Geo.  IIL  Denmark  Bbolbhed,  iu  1793,  Hie  foieign  slave 
irade,  aod  the  importaijon  into  har  coloDiei,  ibough  ibe  probibiiiuna  were 
onl  to  lake  effect  until  1804.  Witmlen'i  Inquiry  into  the  Sight  of  Searcli, 
1842. 

k  SUil.  5  Geo.  IV.  c.  113.  The  atatule  of  3  and  4  Wm.  IV.  e.  73,  tor  Ibe 
extinction  of  alavery,  has  lotne  new  and  important  penal  proviaiona  reapecl- 
ing  tha  dealing  in  bIivcb  oa  the  high  saaa,  or  reapaciing  aay  traffic  in  iheni ; 
and  the  aratuts  of  I  Vicl.  c.  91,  u  well  as  tbs  preceding  aiatute,  repeated 
the  declorntion,  thai  Briliah  eubjecta,  concsmed  in  the  glava  trade,  ahould  be 
adjudged  pirates,  end  punisbabl a  accordingly. 
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who  met  in  congress  at  Vienna,  on  the  8th  Fehruary, 
1816,  solemnly  declared,  in  the  face  of  Europe  and  the 
world,  that  the  African  slave  trade  had  been  regarded, 
by  just  and  enlightened  men,  in  all  ages,  as  repugnant 
to  the  principles  of  humanity  and  of  universal  morality, 
and  that  the  public  voice  in  all  civilized  countries  de- 
manded that  it  should  be  suppressed;  £ind  that  the  uni- 
versal abolition  of  it  was  conformable  to  the  spirit  of  the 
age,  and  the  generous  principles  of  the  allied  powers. 
In  March,  181S,  the  emperor  Napoleon  decreed  that  the 
slave  trade  should  be  abolished ;  but  this  efibrt  of  ephe- 
meral power  was  afterwards  held  to  be  null  and  void,  as 
being  the  act  of  an  usurper ;  and  in  July  following, 
Louis  XVm.  gave  directions  that  this  odious  and  wicked 
traffic  should  from  that  present  lime  cease.  The  first 
French  decree,  however,  that  was  made  public,  abolish- 
ing the  trade,  was  of  the  date  of  the  6th  January,  1817, 
and  that  was  only  a  partial  and  modi&ed  decree.'    In 


•  B;  the  coQTsntion  belwecn  Orsst  Britain  and  Franca  of  the  30(li  No- 
vember, 1B41,  the  maiual  ri{[hl  of  search  wu  allowed  on  board  the  veisels 
of  each  of  the  two  nationi,  within  certain  ipeciSed  waien,  i.  e.  along  the 
western  eoait  of  Africa  from  Cape  Verd,  or  15  deg.  N.  lal.  to  10  degrees  8. 
of  ihe  equator — all  around  the  island  of  Madagaecar  to  the  extent  of  30 
league!  from  the  island — to  the  etme  diatftnce  from  the  coaiti  of  Brazil,  and 
tram  the  coasts  of  the  isianda  of  Cuba  and  Porto  Rico.  The  right  of  search- 
ing menhaiit  *esaels  to  be  conSned  to  ships  of  war,  under  specisJ  authority 
from  each  of  (he  two  goremmenis,  and  never  to  be  exercised  upon  the  ship* 
of  war  of  either  nation.  The  United  States  have  refused  to  become  a  psny 
to  any  convention  aulhoriiing  the  mutual  right  of  search,  and  Fraiiee  after- 
ward* refused  10  ratify  the  trealf  of  lS4t,  concediog  the  mutual  right  of 
March.  Vidt  tupra,  p.  1S3.  The  efforts  and  the  failure  of  the  efTorie  to 
noetioit  the  mutual  right  of  eesrch,  in  respect  to  the  slave  Irade,  form  tut 
iiMime^e  item  in  modem  diplomatic  history.  In  1818  ibe  British  guvem- 
msnt  proposed  to  France  the  mulua]  right  of  search  of  merehsnt  vesseU  on 
the  Ugh  lesi,  with  a  view  (o  (he  more  eflectna!  suppression  of  the  sleva 
trade,  and  which  bed  been  conceded  by  ^ain,  Portugal  and  the  NetherlaDds. 
The  proposilion  was  at  the  same  time  made  IQ  the  United  States,  and  re- 
jacted  by  both  powers.  In  November  of  that  year  the  British  government 
propoaed  to  (he  Congress  of  the  five  great  powers,  u  Aii-la-Chapelts,  the 
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December,  1817,  the  Spanish  govemmenl  prohibited  the 
purchase  of  slaves  on  any  part  of  the  coast  of  Africa, 
after  the  81at  of  May,  1820;  and  this  was  in  pursuance 
of  the  trea^  between  Great  Britain  and  Spain  of  the 
23d  September,  1817,  made  for  the  abolition  of  the  slave 
trade  immediately,  north  of  the  equator,  and  entirely, 
after  1820.  In  January,  1818,  the  Portuguese  govern- 
ment made  the  like  prohibition  as  to  the  purchase  of 
slaves  on  any  part  of  the  coast  of  Africa  north  of  the 
equator.  In  1S21,  there  was  not  a  flag  of  any  European 
state  which  could  l^ally  cover  this  tra£Bc,  to  the  north 
of  the  equator ;  and  yet,  in  1836,  the  importation  of 
slaves  covertly  continued,  if  it  was  not  openly  counte- 
nanced, from  the  Rio  de  La  Plata  to  the  Amazon,  and 
through  the  whole  American  Archipelago.' 


followiiig  prDpositioDa  :  (1)  The  mntual  right  of  search  of  merchant  veEseb 
engaged  in  the  iliiTe  inde;  (U)  The  declantioti  that  the  slaTe  trade  was 
piracy,  under  the  law  of  nations.  Both  propoeidona  were  rejected  on  the 
part  of  Fnmes,  AuBiria,  Pruasia  and  Roaaia.  The  propoeitions  were  re- 
newed at  the  Congreae  at  Veiona,  in  38S3,  bat  withuut  auccess.  After. 
warde,  in  1841,  the  mutaal  right  of  search  wa>  conceded  by  the  norllieni 
EdTopeui  powen,  parttei  to  the  Quintuple  Treat;,  aa,  aee  mjira,  p.  153- 
Though  the  goTennnetii  of  the  United  Sraies  has  unifonnlr  Directed  to  the 
admiseion  of  the  right  of  rieiiatioa  and  searcli  in  time  of  peace,  even  in  re. 
spect  to  the  African  slave  trade,  yet  they  agreed,  in  furtherance  of  efficient 
meaanres  for  its  suppreesion,  by  the  treaty  of  Washington,  in  1S42,  with 
Great  Britain,  that  each  party  ahould  "  prepare,  equip  and  msinlain  in  aer- 
vlce,  on  the  coast  of  Africa,  s  sufficient  and  adequste  sgusdron,  or  naval 
force  of  vessels,  of  suitable  Humbert  and  descriptions,  to  cnrry,  in  all,  not 
Ices  than  eighty  guna,  to  enforce,  separately  and  respectively,  the  Uws,  rigfata 
nnd  obligations  of  each  of  the  two  countries,  for  the  aappreaaion  of  the  elsva 
trade — the  said  squadrons  to  be  independeai  of  «ach  other;  bnt  the  two 
govemmenta  stipulating,  oeTenhelaaa,  to  give  snch  orders  to  the  officer! 
commBmUng  their  respective  forces,  as  shall  enable  ibem  most  effectually  to 
act  in  conceit  and  co-operation,  upon  mntual  cotkBultationa,  ae  eiigenciea 
may  arise." 

*  Septtrt  of  a  Committee  of  the  HiMtt  nf  Biprttentatiert  of  the  U*iir4 
Statu,  Fibruary  IGlA,  16S5.  See,  alio,  the  Quarterly  Beeiea,  No.  68  and 
No  B9,  pp.  S43— 346.  Aliaon't  Hutory  of  Europe,  vol.  vi.  pp.  198, 129,  and 
English   ptrlianienlaty  ditcusaioiw  and  documents.     It  sppesrs  ihsi  th« 
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*The  case  of  the  Amedie'  was  ihe  earliest  decision 
n  the  English  courts    on   the  great  question  touching 


African  iUts  traile  was  curried  on  t< 
1839.  Tb«  mull  ww  princip&Itj  httvieta  Africft  and  Braitl  and  Cnba.  In 
1638,  4j,000  African  slaves  wsre  ioiparled  into  the  ciiy  of  Kio  Jaasiro.  But 
bf  a  coorentioa  between  England  and  Brazil,  in  18&6,  il  was  made  piratical 
for  theantyectB  ofBraiil  (o  be  engsged  in  the  trade  after  the  rear  1830;  and 
it  is  nuderalood  thai  the  gofemmeol  of  Braiil,  in  t8Sl,  nol  oa\j  pat  a  stop 
by  l*w  to  the  imporiaiioa  of  slavsa,  but  declared  that  all  slavcB  thereafiar 
imported  ahould  be  free,  and  imposed  a  heavy  aaaenmenL  on  the  importerai 
and  pronded  for  (he  tnnaportation  of  auch  negroes  back  to  Africa.  In  lh« 
troalr  concluded  lOih  Septamber,  1833,  between  Great  Britaia  and  tha 
Imauni  of  Moacai,  the  latter  agreed  lo  aboliih  the  foreign  atave  trade  for 
erer  in  his  domiaiona.  So,  ty  the  Ireaty  afihe  33d  Oclober,  1817,  between 
Great  Britain  snd  Radsma,  king  of  Madagascar,  it  was  agreed  that  there 
■hotild  be,  througfaoul  all  ths  domiaiona  of  ibe  king  of  Madagascar,  an  en- 
tire ceasalion  of  ibe  sale  or  tninafer  of  slavei.  And  in  ^e  Irealjr  of  com- 
meree  and  naiigalion  between  Great  Britain  aud  the  United  FroTincea  of 
Rio  de  La  Fluta,  February  Sd,  18S5,  il  was  agreed  by  the  latter  to  prohibit 
all  peraoni  aubjeel  to  ita  jurisdiction,  by  the  most  solemn  laws,  from  taking 
■or  shata  in  ibe  alave  irade ;  and  yet  il  was  staled  by  high  authority  in  iho 
Bridah  parliament,  May,  183B,  as  a  matter  offset,  and  agreed  to  afterwarda 
in  on  address  to  the  Queen,  that  noiwiibslauding  all  the  efforts  of  Great 
Britain  to  put  down  ibe  sIstb  trade,  it  still  continued,  little  diminished 
in  extent,  and  ntich  aggraraied  in  horror.  Portugal  wu  the  piincipsl  of. 
fender.  Wliat  waa  once  a  legal  had  became  now  a  contraband  traffic.  Sh« 
had  ■ystemBlicilIy  and  grosaly  «iolnted  her  treaty  engagemeats  on  ihat  sub. 
jecL  Since  1839  there  bed  been  153  Fonugnese  vessels  seized  a*  sIsTeia, 
containing  upwaida  of  163,000  slaves,  and  Pormgal  had,  aince  that  period, 
tranaported  •  million  of  slaTes.  This  enormous  abuse  induoed  England,  in 
1839,  to  autfaoriie  by  law  the  forcible  oiBinination  and  search  of  vessela 
•napected  to  be  concerned  in  that  trade.  The  British  minister.  Sir  Robert 
Peel,  stated  in  the  Honse  of  Commons,  in  July,  1844,  that  Spain  and  Brazil^ 
were  the  two  powers  chargeable  with  the  whole  responsibility  of  the  coo-' 
linnanea  of  the  slave  liade,  and  that  the  island  of  Cuba  is  in  a  precarious,  if) 
not  a  perilous  pontian,  from  the  setlled  detetminalion  of  her  black  popula- 1 
lion  to  emancipate  ihDmselves ;  and  it  i?  stated,  on  strong  aulhoriiy,  that  I 
the  E^gliah  effort  to  put  do<vn  the  slave  trade  by  an  armed  force  of  British  ; 
craiaerB  on  the  coast  of  Africa  has  inereseed  the  hotrora  of  the  slave  irade, , 
without  materially  diminishing  ita  amounr.  See  Hill'i  Nnrrativt  of  Fifty 
Day  on  Board  a  Slant  Ship,  Sir  F.  Buxton  on  African  Stave  Trade,  and 
■be  other  documents  referred  to  and  diacus-eJ  n  tredniintter  Review  f»r 
Jmh,  ]B44,p.  44G,  &,c. 
*■  1  Atton't  Rrp.  040. 
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the  legality  of  the  slave  trade,  on  general  priuciples  of 
intematioiial  law.  That  was  the  case  of  an  Ameri- 
can vessel,  employed  in  carrying  slaves  from  the 
coast  of  Africa  to  a  Spanish  colony.  She  was  captured 
by  an  English  cruiser,  and  the  vessel  and  cargo  were 
condemned  to  the  captors,  in  a  vice-admiralty  court  in 
the  West  Indies,  and,  on  appeal  to  the  court  of  appeals 
in  England,  tfaejudgment was  affirmed.  Sir  Wm.  Grajit, 
who  pronounced  the  opinion  of  the  court,  observed,  that 
the  slave  trade  being  abolished  by  both  England  and 
the  United  States,  the  court  was  authorized  to  assert, 
that  the  trade,  abstractly  speaking,  could  not  have  a 
legitimate  existence,  and  was,  prima  facie,  illegal  upon 
principles  of  universal  law.  The  claimant,  to  entitle  him 
to  restitution,  must  show  affirmatively  a  right  of  pro- 
perty under  the  municipal  laws  of  bis  own  country ; 
for,  if  it  be  unprotected  by  his  own  municipal  law,  be 
can  have  no  right  of  property  in  human  beings  carried 
as  bis  slaves,  for  such  a  claim  is  contrary  to  the  princi- 
ples of  justice  and  humanity.  The  Fortuna,^  was  con- 
demned on  the  authority  of  the  Amedie,  and  the  same 

opinion  was  again  affirmed.  But  in  the  subse- 
•198     qaent  •case  of  the  Diana^  the  doctrine  was  not 

carried  so  far  by  Lord  Stowell,  as  to  bold  the 
trade  itself  to  be  piracy,  or  a  crime  against  the  law  of 
nations.  A  Swedish  vessel  was  taken  by  a  British 
cruiser  on  the  coast  of  Africa,  engaged  in  carrying  slaves 
from  Africa  to  a  Swedish  island  in  the  West  Indies,  and 
she  was  restored  to  the  owner,  on  the  ground  that 
Sweden  had  not  then  prohibited  the  trade,  and  had 
tolerated  it  in  practice.  England  had  abolished  the 
trade  as  unjust  and  criminal,  but  she  claimed  no  rig^t 
of  enforcing  that  prohibition  against  the  subjects  of  those 


■  1  Doitan't  Aim,  Btp.  6t.  k  l  Doimn't  Aim.  Btf.  95. 
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States  which  had  not  adopted  the  same  opinion ;  and 
England  did  not  mean  to  setheraelf  up  as  the  legislator, 
and  autot  morum,  for  the  whole  world,  or  presume  to 
interfere  with  the  commercial  regala^ons  of  other  states. 
The  principle  of  the  case  of  the  .^ioia^ie  was,  that  where 
the  municipal  law  of  the  country  to  which  the  parties 
belonged  had  prohibited  the  trade,  English  tribunals 
woald  hold  it  to  be  illegal,  upon  general  principles  of 
justice  and  humanity,  but  they  would  respect  the  pro- 
perty of  persona  engaged  in  it  under  the  sanction  of  the 
laws  of  their  own  country. 

The  doctrine  of  these  cases  is,  that  the  slave  trade, 
abstractedly  speaking,  is  immoral  and  unjust,  and  it  ia 
illegal,  when  declared  so  by  treaty  or  municipal  law ; 
but  that  it  is  not  piratical  or  illegal  by  the  common  law 
of  nations,  because  if  it  were  so,  every  claim  founded 
on  the  trade  would  at  once  be  rejected  every  where, 
and  in  eveiy  court,  on  that  ground  alone. 

Tbe  whole  subject  underwent  further,  and  a  most 
full,  elaborate  and  profound  discussion,  in  the  case  of 
tbe  Le  Loms,*  A  French  vessel,  owned  and  documented 
as  a  French  vessel,  was  captured  by  a  British  armed 
force  on  tbe  coast  of  Africa,  after  resistance  made  to  a 
demand  to  visit  and  search.  She  was  carried  into  Sierra 
Leone,  and  condemned  by  a  court  of  vice-admi- 
ralty, for  being  concerned  'in  tbe  slave  trade,  *199 
ccHitrary  to  the  French  law.  On  appeal  to  the 
Biitiab  high  court  of  admiralty,  the  question  respecting 
the  legality  of  the  capture  and  condemnation  was 
argued,  and  it  was  judicially  decided,  that  the  right  of 
visitation  and  search,  on  the  high  aeas,  did  not  exist  in 
time  of  peace.  If  it  belonged  to  one  nation,  it  equally 
belonged  to  all,  and  would  lead  to  gigantic  mischief,  and 
universal  war.    Other  nations  had  refused  to  accede  to 

•■  3  Dedwoift  Adm.  S^  310. 
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the  English  proposal  of  a  reciprocal  right  of  search  in  the 
African  seas,  and  it  would  require  an  express  convention 
to  give  the  right  of  search  in  time  of  peace.  The  slave 
trade,  though  unjnst,  and  condemned  by  the  statute  law 
of  England,  was  not  piracy,  nor  was  it  a  crime  by  the 
universal  law  of  nations.  To  make  it  piracy,  or  such  a 
crime,  it  must  have  been  so  considered  and  treated  in 
practice  by  all  civilized  states,  or  made  so  by  virtue  of 
a  general  convention.  On  the  contrary,  it  had  been 
carried  on  by  all  nations,  even  by  Great  Britain  herself, 
until  within  a  few  years,  and  was  then  carried  on  by 
Spain  and  Portugal,  and  not  absolutely  prohibited  by 
France.  It  was,  therefore,  not  a  criminal  traffic  by  the 
law  of  nations ;  and  every  nation,  independent  of  treaty, 
retained  a  legal  right  to  carry  it  on.  No  one  nation  had 
a  right  to  force  the  way  to  the  liberation  of  Airica,  by 
trampling  on  the  independence  of  other  states ;  .or  to 
procure  an  eminent  good  by  means  that  were  unlawful ; 
or  to  press  forward  to  a  great  principle,  by  breaking 
through  other  great  principles  that  stood  in  the  way. 
The  condemnation  of  the  French  vessel  at  Sierra  Leone 
was,  therefore,  reversed  ;  and  the  penalties  imposed  by 
the  French  law  (if  any  there  were)  were  left  to  be  en- 
forced, not  in  an  English,  but  in  a  French  court. 

The  same  subject  was  brought  into  discussion  in  the 
K.  B.  in  1820,  in  Madrato  v.  WiUea.*^    The  court  held, 

that  the  British  statutes  against  the  slave  trade 
"200     were  only  applicable  "toBritish  subjects, and  only 

rendered  the  slave  trade  unlawful  when  carried 
on  by  them.  The  British  parliament  could  not  prevent 
the  subjects  of  other  states  from  carrying  on  the  trade 
out  of  the  limits  of  the  British  dominions.  If  a  ship  be 
acting  contrary  to  the  general  law  of  nations,  she  is 
thereby  subject  to  condemnation ;  but  it  is  impossible 

*  3  Bam.  j-  Aldtma,  353.  ■ 
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to  say  that  the  slave  trade  was  contrary  to  the  law  of 
nations.  It  was,  until  lately,  carried  on  by  all  the  nations 
of  Europe;  and  a  practice  so  sanctioned  can  only  be  ren- 
dered illegal,  on  tbe  principles  of  international  law,  by 
the  consent  of  all  the  powers.  Many  states  had  so  con- 
sented, but  others  had  not,  and  the  cases  bad  gone  no 
further  than  to  establish  the  role,  that  ships  belonging 
to  countries  that  had  prohibited  the  trade,  were  hable  to 
capture  and  condemnation,  if  found  engaged  in  it. 

The  final  decision  of  the  question  in  this  country,  has 
been  the  same  as  in  the  case  of  the  Le  Louis.  In  the 
case  of  the  La  Jeune  Evgenie,'  it  was  decided,  in  the 
Circuit  Court  of  the  United  States,  in  Massachusetts, 
after  a  masterly  diacussion,  that  the  slave  trade  was 
prohibited  by  universal  law.  But  subsequently,  in  the 
case  of  the  j4ntelope,'>  the  Supreme  Court  of  the  United 
States  declared  that  the  slave  trade,  though  contrary  to 
tbe  law  of  nature,  had  been  sanctioned,  in  modem 
times,  by  the  laws  of  all  nations  who  possessed  distant 
colomes ;  and  a  trade  could  not  be  considered  as  con- 
traiy  to  the  law  of  nations,  which  had  been  authorized 
and  protected  by  tbe  usages  and  laws  of  all  commercial 
nations.  It  was  not  piracy,  except  so  far  as  it  was  made 
so  by  the  treaties  or  statutes  of  the  nation  to  which  the 
party  belonged.  It  might  still  be  lawfully  carried  on 
by  the  subjects  of  those  nations  who  have  not  prohibited 
it  by  municipal  acts  or  treaties." 

•  3  Slatm't  Btp.  409.  *  10  WhnUai,  66. 

•  The  docthng  in  the  cms  of  tbe  AnUl»f€,  and  in  ike  English  cum 
■hetsiii  reremd  to,  i«  thai  light  of  briogiog  in  far  adindieaiioo,  in  time  of 
peocB,  foreign  Tinc'la  engaged  in  the  iIite  trade,  and  captured  on  the  high 
•eaa  for  thai  cauie,  did  not  eiiet;  esd  Teaaals  ao  captured  would  be  re- 
atorad,  unleM  the  irada  waa  liio  anlawful,  and  prohibited  by  ihe  conntiy  to 
which  the  Tenel  belonged  ;  (.nd  if  a  claim  be  put  in  for  Africant  ai  alavea 
and  propert]',  ibe  MM  fnhanJi  ia  thiewn  upan  the  claimant  to  make  ape. 
eifie  proof  of  the  jndiTidual  proprietary  ioteren,  according  to  the  lawi  of  the 
conntrr  (o  wMch  the  *e*Ml  belooga. 
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PART   II. 


OP  THE  GOVERNMENT  AND  CONSTITUTIONAL 
JUBISPRUDENCE  OF  THE  UNITED  STATES. 


LECTURE    X. 

OF    THB    HlfiTORT    OF    THB    AMBaiCAN   UNION. 

Thb  government  of  the  United  States  was  erected  by 
the  free  voice  and  joint  will  of  the  people  of  America, 
for  their  common  defence  and  general  welfay.  Its 
powers  apply  to  those  great  interests  which  relate  to 
this  country  in  its  national  capacity,  and  which  depend 
for  their  stabili^  and  protection  on  the  consolidation  of 
the  Union.  It  is  clothed  with  the  principal  attributes 
of  political  sovereignty,  and  it  is  justly  deemed  the 
guardian  of  our  best  rights,  the  source  of  our  highest 
civil  and  political  duties,  and  the  sure  means  of  national 
greatness,  The  constitution  and  junsprudence  of  the 
United  States  deserve  the  most  accurate  examination ; 
and  an  historical  view  of  the  rise  and  progress  of  the 
Union,  and  of  the  establishment  of  the  present  constitu- 
tion, as  the  necessary  fruit  of  it,  will  tend  to  show  the 
genius  and  value  of  the  government,  and  prepare  the 
mind  of  the  student  for  an  investigation  of  its  powers. 

The  association  of  the  American  people  into  one 
body  politic,  took  place  while  they  were  colonies  of  the 
British  empire,  and  owed  allegiance  to  the  British 
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crown.  That  "the  union  of  this  country  was  essential 
to  its  safety,  its  prosperity  and  its  greatness,  had  been 
generally  known,  and  frequently  avowed,  long  before 
the  late  revolution,  or  the  claims  of  the  British  parlia- 
uoofcdenuiT  ment  which  produced  iL  The  people  of  the  New  Eng- 
^gDd  Co-  land  colonies  were  veiy  early  in  the  habit  of  confede- 
rating together  for  their  common  defence.  As  their 
origin  and  their  interests  were  the  same,  and  their  man- 
ners, their  religion,  their  laws,  and  their  civil  institu- 
tions, exceediDgly  similar,  they  were  naturally  led  to  a 
very  intimate  connection,  and  were  governed  by  the 
same  wants  and  wishes,  the  same  sympathies  and  spirit. 
The  colonies  of  Massachusetts,  Plymouth,  Connecticut 
and  New-Haven,  a^  early  a^  1643,  under  the  impression 
of  danger  from  the  surrounding  tribes  of  Indians,  and  for 
protection  against  the  claims  and  encroachments  of 
their  Dutch  neighbours,  entered  into  a  league,  ofiensive 
and  defensive,  which  they  declared  should  be  firm  and 
perpetiyl,  and  be  distinguished  by  the  name  of  the 
United  Colonies  of  New-England.  By  their  articles  of 
confederation,  each  colony  was  to  have  exclusive  juris- 
diction within  its  own  territory ;  and  in  every  war, 
offensive  and  defensive,  each  of  the  confederates  was 
to  furnish  its  quota  of  men  and  money  in  a  ratio  to  its 
population;  and  a  congress  of  two  commissioners,  dele- 
gated from  each  colony,  was  to  be  held  annually,  with 
power  to  deliberate  and  decide  on  all  affairs  of  war  and 
peace,  and  on  all  points  of  common  concern  ;  and  every 
determination,  in  which  three-fourths  in  number  of  the 
assembly  concurred,  was  to  be  binding  upon  the  whole 
confederacy." 

•  Haxmd't  Stalt  Pmpen,  496. 5B3.  S90.  HulcUnwn'*  Hittery  »f  Xm- 
tockMetlt,  vol.  i.  pp.  134. 136.  BaberUon't  Poiihumott  Hittory  of  Ameritu, 
b.  10.  pp.  191,  193.  Wmlhnp'i  Hut.  of  Nia-EagUad,  by  Savage,  toI.  ii. 
p.  101 .  Baylitf  UUlarical  Menunr,  vol.  ii.  p.  tia  Trumbutei  HiH.  af 
Cumectieut,  vol  i.  p.  124.    Plynuutk  Calany  Laiea,  App.  p.  308.  «diu  1836. 
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This  association  may  be  considered  aa  the  foundation 
of  a  series  of  efforts  for  a  more  extensive  and  more  per- 
fect union  of  the  colonies.  It  contained  some  pro- 
vident and  •jealous  provisions,  calculated  to  give  "SOS 
security  and  stability  to  thcwhole.  It  provided 
that  no  two  colonies  were  to  join  in  jurisdiction,  without 
ths  consent  of  all ;  and  it  required  the  hke  unanimous 
consent,  to  admit  any  other  colony  into  the  confederacy ; 
and  if  any  one  member  violated  any  article  ofit,  or  any 
■way  injured  another  colony,  the  commissioners  of  the 
other  colonies  were  to  take  cognizance  of  the  matter, 
and  determine  upon  it.  In  this  transaction,  and  under 
the  authority  of  this  union,  the  New-England  colonies 
acted  in  feet  as  independent  states,  and  free  from  the 
control  of  any  superior  power,  because  the  civil  war  in 
which  England  was  then  involved,  occupied  the  whole 
attention  of  the  motlier  country  ;  and  this  first  step  to- 
wards  a  fiilure  independence  was  suffered  to  pass 
without  much  notice,  and  without  any  animadversion. 
The  confederacy  subsisted,  with  some  alterations,  for 
upwards  of  forty  years,  and,  for  part  of  that  time,  with 
the  countenance  of  the  government  in  England.  It  was 
not  dissolved  until  the  year  1686,  when  the  charters  of 
the  New-England  colonies  were  in  effect  vacated  by  a 
commission  from  king  James  II.* 

The  people  of  this  country,  after  the  dissolution  of  c 
this  earliest  league,  continued  to  afford  other  instructive 
precedents  of  association  for  their  safety.  A  congress 
of  governors  and  commissioners  from  other  colonies,  as 
well  as  from  New-England,  was  occasionally  held,  to 
make  arrangements  for  the  more  effectual  protection  of 
our  interior  frontier,  and  we  have  an  instance  of  one  of 
these  assemblies  at  Albany,  in  1789. >>    But  a  much  more 


*  RitteAiiuoii'*  Rittortf  of  MatiaehuMlU,  toI.  i. 
>  SmiW*  Bitttnf  of  NewYark.  io).  i.  p.  ]T1. 
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interesting  congress  was  held  there  in  the  year  1761, 
and  it  consisted  of  commissioners  from  New-Hampshire, 
Massachusetts,  Rhode  Island,  Connecticut,  New-York, 
Pennsylvania  and  Haiyland,  and  it  was  called  at  the 
instance  of  the  lords  commissioners  for  trade  and  the 
plantations,  to  take  into  consideration  the  hest  means  of 
defending  America,  in  case  of  a  war  with  France, 
which  was  then  impending.  The  ohject  of  the 
*204  English  "administration  in  calling  this  conven- 
tion, was  in  reference  to  treaties  of  friendship 
with  the  Indian  trihes  ;  but  the  colonies  had  more  en- 
larged views  ;  and  the  commissioners  which  met  in  con- 
gress, and  who  enrolled  among  their  number  some  of 
the  most  distinguished  names  in  our  colonial  history, 
asserted  and  promulgated  several  invaluable  truths,  the 
proper  reception  of  which,  in  the  minds  of  their  country- 
men, prepared  the  way  for  their  future  independence, 
and  our  present  greatness.  One  of  the  colonies  (Massa- 
chusetts) expressly  instructed  her  delegates  to  enter 
into  articles  of  union  and  confederation  with  the  other 
colonies,  for  their  general  security  in  peace  as  well  as 
in  war.  The  convention  unanimously  resolved,  that  a 
union  of  the  colonies  was  absolutely  necessary  for  their 
preservation.  They  rejected  all  proposals  for  a  division 
of  the  colonies  into  separate  confederacies,  and  pro- 
posed a  plan  of  federal  government,  consisting  of  a 
general  council  of  delegates,  to  be  triennially  chosen  by 
'  the  provincial  assembUes,  and  a  president  general,  to 
be  appointed  by  the  crown.  In  this  council  was  vested, 
subject  to  the  immediate  negative  of  the  president,  and 
the  eventual  negative  of  the  king  in  couucil,  the  rights 
of  war  and  peace,  in  respect  to  the  Indian  nations ;  and 
the  confederacy  was  to  embrace  all  the  then  existing 
colonies,  from  New-Hampshire  to  Georgia.  The  coun- 
cil were  to  have  authority  to  make  laws  for  the  govern- 
ment of  new  settlements,  upon  territories  to  be  pur- 
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chased  from  the  Indians,  and  to  raise  troops  and  build 
forts,  and  even  to  equip  vessels  of  force,  to  guard  the 
coast  and  protect  trade,  as  well  on  the  ocean  as  upon 
the  lakes  and  rivere.  They  were  likewise  lo  make 
laws,  and  lay  and  levy  general  duties,  imposts  and 
taxes,  for  those  necessary  purposes.'  But  the 
times  were  •not  yet  ripe,  nor  the  minds  of  men  •206 
sufficiently  enlarged,  for  such  a  comprehensive 
proposition :  and  this  bold  project  of  a  continental  union 
had  the  singular  fate  of  being  rejected,  not  only  on  the 
part  of  the  crown,  but  by  every  provincial  assembly. 
It  was  probably  supposed,  on  the  one  hand,  that  the 
operadon  of  the  union  would  teach  the  colonies  the  se- 
cret of  their  own  strength,  and  the  proper  means  to 
give  it  activity  and  direction ;  while,  on  the  other,  the 
colonies  were  jealous  of  the  preponderating  influence  of 
the  royal  prerogative.  We  were  destined  to  remain, 
for  some  years  longer,  separate,  and,  in  a  considerable 
degree,  alien  commonwealths,  emulous  of  each  other  in 
obedience  to  the  parent  state,  and  in  devotion  to  her  in- 
terests ;  but  jealous  of  each  other's  prosperity,  and  di- 
vided by  policy,  institutions,  prejudice  and  manners. 
So  strong  was  the  force  of  these  considerations,  and  so 
exasperated  were  the  people  of  the  colonies  in  their 
disputes  with  each  other  concerning  boundaries  and 
charter  claims,  that  Doctor  Franklin  (who  was  one  of 
the  commissioners  to  the  congress  that  formed  the  plan 
of  union  in  1754)  observed,  in  the  year  1760,  that  a 
union  of  the  colonies  against  the  mother  country  was 
absolutely  impossible,  or  at  least  without  being  forced 
by  the  most  grievous  tyranny  and  oppression.** 


*  A-suUia'f  Wbrkt,  tdUed  iy  Spark;  vol.  iii.  pp.  3a~^  SmUk't  Hitttry 
•fStv-Tarkt-fol.  ii.  319—935.  ManktWt  Lift  of  WiaUngton,  Tol.i. 
note  a.    lbtfektatiUHiMWiealCMtctioiu,st>\.t\i.^p.W3—%li. 

k  JVmUiV*  Wtrk*,  tdUtd  bg  !^bh  vol.  iv.  p.  43.    Govarnor  Fownal, 
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ijmtetm  of  The  great  value  of  a  federate  union  of  the  coIoDies 
had,  however,  sunk  deep  iato  die  minds  of  men.  The 
subject  was  familiar  to  our  colonial  ancestors.  They 
bad  been  in  the  habit,  especially  in  seasons  of  danger 
and  difficulty,  of  forming  associations,  more  or  less  ex- 
tensive. The  necessity  of  union  had  been  felt,  its  ad- 
vantages perceived,  its  principles  explained,  the  way  to 

it  pointed  out,  and  the  people  of  this  country 
•206     were  led  by  the  force  of  irresistible  motives,  'to 

resort  to  the  same  means  of  defence  and  security, 
when  they  considered  that  their  liberties  were  in  dan- 
ger, not  from  the  vexatious  and  irregular  warfare  of  the 
Indian  tribes,  but  from  tbe  formidable  claims,  and 
still  more  formidable  power,  of  the  parent  state.  The 
assertion  by  the  British  parhament  of  an  unqualified 
right  of  binding  the  colonies  iu  all  cases  whatsoever, 
and  specifically  of  the  right  of  taxing  them  without 
their  consent,  and  tbe  denial  by  the  colonies  of  tbe  right 
of  taxation  without  representation,  and  the  attempt  of 
the  king  and  parhament  to  enforce  it  by  the  power  of 
tbe  sword,  were  tbe  immediate  causes  of  tbe  American 
revolution.  Soon  after  the  first  unfriendly  attempt  upon 
our  chartered  privileges,  by  the  statute  for  raising  a 
revenue  in  tbe  colonies  by  means  of  a  stamp  duty,  a 
congress  of  delegates  from  nine  colonies  was  assembled 
at  New-York  in  October,  1765,  upon  the  recommenda- 
tion of  Massachusetts,  and  they  digested  a  bill  of  rights, 
in  which  the  sole  power  of  taxation  was  declared  to  re- 
side in  their  own  colonial  legislatures.'    This  was  pre- 


in  hii  wort  on  The  Adiatniitratian  of  tie  ColtnUt,  (\he  ith  edilifia  of  wbieh 
oppenred  in  1768,)  declared  ihat  iho  colonies  had  no  one  principio  of  anocii. 
tion  amoDgit  lli em,  sod  thai  ibeir  nianBctofselllemenl,  diTeraitf  of  chBnen, 
conflicting  interoats,  and  muiusl  rivalthip  and  jealonaies,  would  rend«r  a 
QDioti  tmptactj cable  !  pp.  35,  36,  33. 

•  2  Belknap'*  N.  H.  p.  396.    JournaU  of  tin  AuemUy  ef  tkr  Calsny  of 
N.  i:  Oetebtr,  1765.    MartielVt  Life  of  WaikingUtn,  vol.  iL  App.  Ho.  S. 
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paratoiy  to  a  more  extensive  and  general  association  of 
the  colonies,  which  took  place  in  September,  1774,  and  f™s"''* 
laid  the  foundations  of  our  independence  and  perma- 
nent glory.  The  more  serious  claims  of  the  British 
parliament,  and  the  impending  oppressions  of  the  British 
crown  at  this  last  critical  period,  induced  the 
twelve  colonies,  which  *were  spread  over  this  *207 
vast  continent,  from  Nova  Scotia  to  Georgia,  to  an 
interchange  of  opinions  and  views,  and  to  unite  in  send- 
ing delegates  to  Philadelphia,  "  with  authority  and  di- 
rection to  meet  and  consult  together  for  the  common 
■welfete."  In  pursuance  of  their  authority,  this  first 
continental  congress,  whose  names  and  proceedings  arc 
still  familiar  to  the  present  age,  and  will  live  in  the 
gratitude  of  a  distant  posterity,  took  into  consideration 
the  afBicted  state  of  their  country ;  asserted,  by  a  num- 
ber of  declaratory  resolutions,  what  they  deemed  to  be 
the  unalienable  rights  of  English  freemen  ;  pointed  out 
to  their  constituents  the  system  of  violence  which  was 
preparing  against  those  rights ;  and  bound  them  by  the 
most  sacred  of  all  ties,  the  ties  of  honour  and  of  their 
country,  to  renounce  commerce  with  Great  Britain,  as 
being  the  most  salutary  means  to  avert  the  one,  and  to 


PaUa't  FoUtieal  and  Cail  Hiitory  oflhr  United  Slatti,  voJ.i.  pp.  173—186, 
App-  Ho.  T,  B,  9.  A.  full  and  apparently  very  aulbentic  "  Journal  of  lliii 
ConlinerHBl  CongrsM  of  1765,"  wbb  published  ai  New-Yotk,  bj  E.  Wiii- 
efaeater,  in  1&45,  being  found  among  the  papers  of  Cssar  Rodney,  one  of  ihe 
delegitles  to  iba  Convemion  of  1765,  und  first  mentioned  in  Niiea'  Nalional 
Eegi9ler  in  1813.  It  was  a  precuraor,  in  point  of  ability,  ititelligence  and 
apirii,  of  tb«  proceeilingsof  iheCuntinenldlCangreBg  of  1774,  The  6th  an'l 
7lh  chsptcn  of  the  firel  volume  of  Mr.  Pilkin't  Hiitory,  contain  a  clcr.r, 
aslbctilic,  and  very  ioteTeidng  detail  of  the  resolutiona  and  acta  of  the  British 
parliament,  ralating  lo  America,  aubaequently  to  the  peace  oflTGS;  ofthp 
proceaiJinga  of  the  British  gOTernment  to  enforce  them  ;  and  oftba  spirit  of 
oppoftilion  and  reaistance  which  they  met  with  on  the  part  of  the  coloniei. 
The  resialance  kept  pace  with  the  parliamentary  iinpoeitions,  and  was  con- 
■lantly  growing  in  airenglh,  activity  and  determined  purpoae,  until  it  wia 
ooninmmated  hj  the  permanent  anion  of  the  colonies  in  1774 

Vol.  L  17 
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Becure  tbe  bleasingB  of  the  other.'  These  'resolutions 
received  prompt  and  universal  obedience,  and  the  Union, 
being  thus  auspiciously  formed,  it  was  continued  by  a 
succession  of  delegates  in  congress ;  and  through  every 
period  of  the  war,  and  through  every  revolution  of  our 
government,  this  Union  has  been  revered  and  cherished, 
as  the  guardian  of  our  peace,  and  the  only  solid  founda- 
tion of  national  independence. 

In  May,  1776,  a  congress  again  assembled  at  Phila- 
delphia, and  was  clothed  with  ample  discretionary 
powers.  The  delegates  were  chosen,  as  those  of  the 
preceding  congress  had  been,  partly  by  the  popular 
branch  of  the  colonial  legislatures  when  in  session,  bat 
principally  by  conventions  of  tbe  people  in  the  several 
colonies.**  They  were  instructed  to  "  concert,  agree 
upon,  direct*  order  and  prosecute"  such  measures  as 
they  should  deem  most  fit  and  proper,  to  obtain  redress 


■  The  iDoat  mBtrrial  of  those  declaratory  reaoliitiana  was  ihe  one  nbich 
■tatad,  that,  as  lie  colonisla  were  not,  and  could  nol  properly  be,  repreeenled 
in  the  Britiih  parliimeo  I,  they  nera  entii|pd  "  id  a  free  and  eiclaaive  power 
of  tegislBtiaD  in  their  leveral  provincial  legislilarea,  in  alE  casea  of  laxalion 
and  internal  pulilyi  subjeci  only  to  the  negaiive  of  iheir  aovcieign."  The 
coloniea,  from  the  earliesi  penoda  of  tho  BEttlemeiit  of  the  country,  with  the 
exception  of  Fennaylnnia,  whoae  chnler  recogniaed  the  forco  of  anch  laws, 
bad  gsnerally  claimed  under  their  charters  an  exompiioti  rrom  the  opetvlion 
of  the  Briliah  navigation  acta,  and  oflheir  eyEtem  of  commercial  monopoly  ; 
and  they  had  by  all  indirect  means,  abort  of  open  reaistance,  evaded  the 
force  of  ihoic  lawa,  and  asaumed  the  right  to  a  free  trade.  (1  Butth.  Hitt. 
333.)  But  tha  cotigresa  of  1774,  in  Ihe  ipiril  of  cuocilialion,  renoanccd 
every  such  pretension,  aud  declared,  Ihst  "  from  the  neceaaiiy  of  tbe  case, 
and  in  tegard  to  the  mutual  intercaia  of  bodi  couniriea,  ibey  cheerfully  con- 
sented 10  tha  operation  of  auch  acta  of  the  Briluh  psrlinnienl  aa  were  bona 
fide  restrained  to  Ihe  regulation  of  their  eiiemal  commerce,  for  (he  purpoae 
of  securing  tbe  comniGrcial  idvantages  of  ihe  whole  empire  to  the  molber 
country,  and  the  commercial  bencliia  of  its  respective  membeis  :  rxcludiiig 
tvery  idea  of  taxation,  internal  or  txtemal,  far  raiting  a  rn>fRU>  on  (A« 
mijectt  in  Amtriea  aitlumt  Ihtir  amtenl."    JournaU  af  Congrat,  vol.  L 

b  JaamaU  of  Congrett,  of  May,  1775,  pp.  69—74. 
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of  Americaa  grievances,  or,  in  more  general  terms,  they 
were  to  take  care  of  the  liberties  of  the  coantry."" 

Soon  after  this  meeting,  Georgia  acceded  to,  and 
completed  the  confederacy  of  the  thirteen  colonies. 
Hostilities  had  already  commenced  in  the  province  of 
Massachusetts,  and  the  claim  of  the  British  parliament 
to  an  unconditional  and  unlimited  sovereignty  over  the 
colonies,  ^as  to  be  asserted  by  an  appeal  to  arms. 
The  continental  congress,  charged  with  the  protection 
of  the  rights  and  interests  of  the  people  of  the  united 
colonies,  and  intrusted  with  the  power,  and  sustained 
by  the  zeal  and  confidence  of  their  constituents,  pre- 
pared for  resistance.  They  published  a  declaration  of 
the  causes  and  necessity  of  taking  up  arms,  and  pro- 
ceeded immediately  to  levy  and  organize  an  army,  to 
prescribe  rules  for  the  government  of  their  land  and 
naval  forces,  to  contract  debts,  and  emit  a  paper  cur- 
rency upon  the  faith  of  the  Union ;  and  gradually  assu- 
ming all  the  powers  of  national  sovereignty,  they  at  last, 
on  the  4tli  day  of  July,  1776,  took  a  separate  and  equal 
station  among  the  nations  of  the  earth,  by  declaring  the 
united  colonies  to  be  free  and  independent  states. 

This  memorable  declaration,   in  imitation  of  that  n 
published  by  the  United  Netherlands  on  a  similar  du 

occasion,  recapitulated  *the  oppressions  of  the  *209 
British  king,  asserted  it  to  be  the  natural  right  of 
every  people  to  withdraw  from  tyranny,  and,  with  the 
dignity  and  the  fortitude  of  conscious  rectitude,  it  con- 
tuned  a  solemn  appeal  to  mankind,  in  vindication  of  the 
necessity  of  the  measure.  By  this  declaration,  made  "  in 
the  name,  and  by  the  authority  of  the  people,"  the  colo- 
nies were  absolved  from  all  allegiance  to  the  British 
crown,  and  all  political  connection  between  them  and 


'  J»atTiaU  of  Cmgrett,  of  Hsf,  ITTS,  Tol.  i.  p.  74 
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Great  Britain  was  totally  diasolved.  The  principle  of 
self-preservation,  and  the  right  of  every  community  to 
freedom  and  happiness,  gave  a  eanctioD  to  this  separa- 
tioD.  When  the  government  established  over  any  peo- 
ple becomes  incompetent  to  fulfil  its  purpose,  or  de- 
structive to  the  essential  ends  for  which  it  was  institu- 
ted, it  is  the  right  of  that  people,  founded  on  the  law  of 
nature  and  the  reason  of  mankind,  and  supported  by  the 
soundest  authority,  and  some  very  illustrious  precedents' 
to  throw  off  such  government,  and  provide  new  guards 
for  their  future  security.  This  right  ia  the  more  ap- 
parent, and  the  duty  of  exercising  it  becomes  the  more 
clear  and  unequivocal,  in  the  case  of  colonies  which 
are  situated  at  a  greet  distance  from  the  mother  coun- 
try, and  which  cannot  be  governed  by  it  without  vexa- 
tious and  continually  increasing  inconvenience ;  and 
when  they  have  arrived  at  maturity  in  strength  and  re- 
sources, or,  in  the  language  of  Montesquieu,  which  he 
applied  to  our  very  case,  "  when  they  have  grown  great 
nations  in  the  forests  they  were  sent  to  inhabit."  If,  in 
addition  to  these  intrinsic  causes,  gradually  and  power- 
fully lending  to  a  separation,  the  parent  state  should 
think  fit,  in  the  arrogance  of  power  and  superiority,  to 
deny  to  her  colonies  the  equal  blessings  of  her  own  free 
government,  and  should  put  forth  a  claim  to  an  unlim- 
ited control,  in  her  own  discretion,  over  all  their  rights, 
and  the  whole  administration  of  their  afikirs,  the  conse- 
quence would  then  be  almost  inevitable,  that  the  colo- 
nif^ts  would  rise,  and  repel  the  claim  ;  and  more 
"210  certainly  would  this  be  the  case,  if  "they  were  a 
spiriled  and  intelligent  race  of  men,  true  to  them- 
selves, and  just  to  their  posterity. 
ATtidHof  T^he  general  opinion  in  favour  of  the  importance  and 
^Mfeto*.  Yalue  of  the  union,  appears  evident  in  all  the  proceed- 
ings of  congress ;  and  as  early  as  the  declaration  of 
independence,  it  was  thought  expedient,  for  its  security 
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and  duratioD,  to  de6ne  vrilh  precision,  and  by  a  formal 
iDBtrument,  the  nature  of  our  compact,  the  powers  of 
congress,  and  the  residuary  sovereignty  of  the  states* 
On  the  lllh  of  June,  1776,  congress  undertook  to  digest 
and  prepare  articles  of  confederation.  But  \he  busi- 
ness was  attended  with  much  embarrassment  and  delay, 
and,  notwilhstandiug  these  states  were  then  surrounded 
by  the  same  imminent  dangers,  and  were  contending 
Sot  the  same  illustrious  prize,  it  was  not  until  the  Idth 
of  November,  1777,  that  congress  could  so  far  unite  the 
discordant  interests  and  prejudices  of  thirteen  distinct 
communities,  as  to  agree  to  the  articles  of  confederation. 
And  when  those  articles  were  submitted  to  the  state 
legislatures  for  their  perusal  and  ratiBcation,  they  were 
declared  to  be  the  result  of  impending  necessity,  and 
of  a  disposition  for  conciliation,  and  that  they  were 
agreed  to,  not  for  their  intrinsic  excellence,  but  as  the 
best  system  which  could  be  adapted  to  the  circum- 
stances of  all,  and,  at  the  same  time,  aflbrd  any  tolera- 
ble prospect  of  general  assent.* 

These  celebrated  articles  met  with  still  greater  obsta- 
cles in  their  progress  through  the  states.  Most  of  the 
legislatures  ratified  them  with  a  promptitude  which 
showed  their  sense  of  the  necessity  of  the  confederacy, 
and  of  the  indulgence  of  a  liberal  spirit  of  accommoda- 
tion. Bat  Delaware  did  not  accede  to  them  until  the 
year  1779,  and  Maryland  explicitly  rejected  them.'' 
She  instructed  her  delegates  to  withhold  their  assent  to 
the  articles,  until  there  was  an  amendment,  or  addi- 


■  JaicmaU  vf  Qmgrtm,  vol.  iii.  The  iiuiniclioni  given  to  [he  delegaies 
to  (he  coDiineoial  congresa,  by  the  icveral  colonial  congreEses,  coDTsntiom 
•nd  uaemblieB,  in  1776,  and  prior  (o  the  declaralion  of  independence,  con- 
tained an  eipreta  reservalion  lo  each  eolonjr,  of  the  aole  and  eiclusive  regu- 
lation of  iiB  own  internal  gorernmant,  police  and  ci 
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tional  agreement,  to  appropriate  the  uncultivated  and  un- 
patented lands  in  the  western  part  of  the  Union, 
*211  as  a  common  *fund  to  defray  the  expenses  of  the 
war>  These  lands  were  claimed  by  the  states 
within  whose  asserted  limits  and  jurisdiction  they  were 
situated,  and  several  of  them,  from  a  deep  sense  of  the 
importance  of  the  union,  agreed  to  an  unconditional  ra- 
tification of  the  articles,  or,  in  other  words,  to  a  sepa- 
rate confederacy  between  the  states  so  ratifyiag  the 
same,  though  Maryland,  or  other  states,  should  with- 
hold their  approbation  and  sanction.^  The  legislature 
of  New-York,  by  their  acts  of  23d  of  October,  1779, 
and  I9th  of  February,  1780,  even  consented  to  a  re- 
lease of  the  unsettled  lands  in  the  western  part  of  the 
state,  for  the  use  and  benefit  of  such  of  the  United 
States  as  should  become  members  of  the  federal  al- 
liance; and  to  resign  the  jurisdiction,  as  well  as  the 
right  of  pre-emption,  over  her  waste  and  uncultivated 
territory.  The  refusal  of  Maryland,  so  long  persisted 
in,  gave  encouragement  to  the  enemy,  and  injured  the 
common  cause,  and  damped  the  hopes  of  the  friends  of 
America  at  home  and  abroad.  These  considerations 
at  last  induced  that  state  to  make  a  generous  sacrifice 
of  her  pretensions  ;  and  on  the  Ist  of  Afarc^^JJlSli  and 
which  was  upwards  of  three  years  fiiim  their  first  pro- 
mulgation, the  articles  of  confederation  received  the 
unanimous  approbation  of  the  United  States- 

The  difficulties  which  impeded  the  framing  and 
adopting  the  articles  of  confederation,  even  daring  the 
pressure  of  a  common  calamity,  and  which  nothing  at 
last  but  a  sense  of  common  danger  could  surmount, 
form  a  striking  example  of  the  migfaty  force  of  local 


*  Joumalt  of  CongTtn,  tdI.  ^ 
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inlereste  and  diVfee  submitted  to  by  the  government  to 
monitory  lesson  of  il,  those  laws  must  be  enforced  by 
Notwithstanding  thb^ce  of  the  civil  magistrate,  how- 
ferred  upon  congress  (th>ih  and  obeyed  by  private  indi- 
ner,  and  under  a  most  unel^  an  organized  community, 
rights  of  poHtical  supreraac^Xawayed  by  its  passions. 
perii,  by  which  •our  existenceNments  of  Greece,  Ger- 
dent  people  was  bound  up  togelte^  aflbrd  melancholy 
and  acknowledged  by  the  nations  of  t^inoing  from  the 
were,  in  fact,  but  a  digest,  and  even  a  1..  I  will  mention 
shape  of  a  written  compact,  of  those  nndeiqm  xhe  gene- 
cretionary  sovereign  powers  which  were  demons.  By 
tie  people  of  the  colonies  to  congress,  in  I'/'^antons 
which  had  been  freely  exercised  and  implicitly  obt^nge 
A  remarkable  instance  ofthe  exerciseof  this  original,  &i£_ 
maot  and  vast  discretion,  appears  on  the  journals  of  co6', 
grees  the  latter  end  oftheyear  1776.  The  progress  of  the  ' 
British  arms  bad,  at  that  period,  excited  the  most  alarm- 
ing apprehension  for  our  safety,  and  congress  transferred 


'  Tba  gorenuneut  of  th«  Union  la  coDiidoied  la  bme  bean  revolulionarf 
in  iu  naliue,  from  its  fital  iatiinitinn  by  ihs  penpla  of  ibe  colonies,  in  1774, 
down  to  tlie  final  relificalion  of  ihe  articlea  of  confederation,  in  IT81  i  and 
10  haia  poeteaaed  powcre  ndequiie  to  every  naDODal  BmArgeoey,  and  co. 
ellenaive  wilh  Ihe  otyecl  to  be  alteined.  (Pateraon,  J.,  Iredell,  J.,  and 
Blair,  J.,  in  PeDhalbw  y.  Dome, 3  OvlL  Etp.  80.  91.  95.  111.  Dant'*  Abr. 
ToLii.  App.pp,  1.  13.  16.S1.S5.  Judge  Wilson,  in  hia  argument  in  Bupport 
of  the  ordinance  of  coDgreae,  of  December  31sl,  1781,  incorporating  the 
Bulk  of  North  Americe.  Wittni'i  Worti,  toI.  iii.  397.  Story'a  Canim.  on 
Uu  CmttiiMiiin,  *al.  i.  pp.  186—191.)  Mr.  Hadieon,  who  traa  a  metnbet  of 
Congreaa  at  ihe  lime,  aaya,  that  the  members  were  generally  of  the  opinion 
that  ihey  had  no  powec  under  the  recently  adopted  articles  of  confederation 
to  incorpoiule  the  bank.  They  were,  in  feet,  impelled  to  do  it  from  (be 
great  eipediencjr,  if  not  abaolule  neceaaily  of  the  inllituliDn,  to  suatain  the 
war  and  oar  credit.  Tht  Madiim  Papera,  lol.  i.  104.  According  to  Mr. 
Dane,  the  government  of  the  United  Slatei  hia  paieed  through  three  fonns, 
— I.  The  revolulionery i  2.  The  confederate;  3.  The  conatitutional ;  and 
ibe  first  and  the  third  proceeded  equelly  from  ihe  people  in  their  original 
capacity. 


igitized  by  Google 


/ 


313  JURI8PRDDENCB  OF  [Pnt  n. 

to  the  commander-in-chief,  for  the  tewri  of  six  months, 
complete  dictatorial  power  over  the  Wberty  and  property 
of  the  citizens  of  the  United  Statef^in  lil^e  manner  as  the 
IRoman  senate  in  the  critical  tiEtfes  of  the  republic,  was 
wont  to  have  recourse  to  adicllLtor,ne  t^ui  reipublica  eUtri- 
menti  capiat.'  Such  loose,  undefined  authority  as  the 
Union  originally  possessed,  was  absolutely  Incompatible 
with  any  regular  notions  of  liberty.  Though  it  was  exer- 
cised, in  the  instance  we  have  referred  to,  and  in  other 
strong  cases,  with  the  best  intentions,  and  under  the  im- 
pulse of  an  irresistible  necessity,  yet  such  an  irregular 
sovereignty  never  can  be  durable.  It  will  either  dwin- 
dle into  insignificance,  or  degenerate  into  despotism. 
irabeoiniT  The  powers  of  congress,  as  enumerated  in  the  articles 
jaritioo.  of  Confederation,  would  perhaps  have  been  competent 
for  all  the  essential  purposes  of  the  Union,  bad  they 
been  duly  distributed  among  the  departments  of  a  well- 
balanced  government,  and  been  carried  down,  through 

tlie  medium  of  a  national,  judicial  and  executive 
•213    power,  to  the  individual  citizens  'of  the  Union. 

The  exclusive  cognizance  of  our  foreign  relations, 
the  rights  of  war  and  peace,  and  the  right  to  make  un- 
limited requisitions  of  men  and  money,  were  confided 
to  congress,  and  ihe  exercise  of  them  was  binding  upon 
the  states.  But,  in  imitation  of  all  the  former  confede- 
racies of  independent  slates,  either  in  ancient  Greece  or 
modern  Europe,  the  articles  of  confederation  carried 
the  decrees  of  the  federal  council  to  the  states  in  their 

(sovereign  or  collective  capacity.  This  was  the  great 
fundamental  defect  in  the  confederation  of  1781 ;  it  led 
to  its  eventual  overthrow  ;  and  it  has  proved  pernicious 
or  destructive  to  all  other  federal  governments  which 
adopted  the  principle.    Disobedience  to  the  laws  of  the 


■  /mtnah  of  Oaagrtm,  toI.  iL  p.  47& 
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Union  must  either  be  submitted  to  by  the  government  to 
its  own  disgrace,  or  those  laws  must  be  enforced  by 
anns.  The  mild  influence  of  the  civil  magistrate,  how- 
ever strongly  it  may  be  felt  and  obeyed  by  private  indi- 
viduals, will  not  be  heeded  by  an  organized  community, 
conscious  of  its  strength  and  swayed  by  its  passions. 
The  history  of  the  federal  governments  of  Greece,  Ger- 
many, Switzerland  and  Holland,  aflford  melancholy 
examples  of  destructive  civil  war  springing  from  the 
disobedience  of  the  separate  members.  I  wilt  mention 
only  a  single  instance  to  this  effect,  taken  from  the  gene- 
rally uninteresting  annals  of  the  Swiss  cantons.  By 
one  of  the  articles  of  the  Helvetic  alliance,  the  cantons 
were  bound  to  submit  any  difference  which  might  arise 
between  them  to  arbitrators.  In  the  year  1440,  a  dis- 
pute arose  between  Zurich  on  the  one  side,  and  the  can- 
tons of  Schweitz  and  Glaris  on  the  other,  respecting 
some  territorial  claims.  Zurich  refused  to  submit  to  a 
decision  against  her,  and  the  contending  parties  took  to 
arms.  All  Switzerland  was,  of  course,  armed  against 
Zurich,  the  refractory  member.  She  sought  protection 
from  her  ancient  enemy,  the  house  of  Austria,  and  the 
controversy  was  not  terminated  in  favour  of  the  federal 
decree,  until  after  six  years  of  furious  and  destructive 
war.» 
•Had  there  been  sufficient  energy  in  the  go-    •214 


*  Hilt,  dt  la  CuKftd.  Heh.  par  TTafdniUa,  IIt.  5.  Pianta'i  Hitl.  of 
S»itztrlaBd,  vol.  i.  lul  chapter.  The  Swisa  Confederation  was  remodeled 
br  the  fcdenl  scl  of  1815,  and  eonsiBls,  at  the  preieni  time,  of  twenty-five 
canioni.  The  fader*!  Diet  coimum  of  one  dapBiy  tiom  each  of  the  Iwenif. 
iwo  cantoni,  with  one  vote  each,  and  with  s  half  vole  onlj  lo  the  three 
addilional  cantona,  created  on  a  lubdiTiaion.  The  powera  of  war  and  pence, 
allianea  and  eunimaree,  reaide  delusively  in  the  general  Diet,  with  a  com. 
mon  army  and  ireaaar; ;  but  each  canton  ma;  conclada  aepuale  capilula- 
tiOD*  and  trealiea  relative  to  local  and  nunieipal  mallera,  and  lelaina  ila 
original  aoreraignlr  unimpaired  for  all  domestic  parpMtt.  WIttatmi't  SU. 
■itNt*  ef  latmuttional  Law,  3d  adiL  p.  93. 
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Oj^  vemment  of  the  United  States,  under  the  articles  of 
coofederation,  to  have  enforced  the  constitutional  requi- 
(_  f  j7aitions,  it  might  have  proved  fatal  to  public  liberty;  for 
%v  ^  congress,  as  then  constituted,  was  a  most  unfit  and  un- 
*  ^  1  safe  depository  of  political  power,  since  all  the  authority 
,^*  ^  of  the  nation,  in  one  complicated  mass  of  jurisdiction, 
.  ^  -1^  was  vested  in  a  single  body  of  men.  It  was,  indeed, 
(S  \  exceedingly  fortunate,  as  die  event  has  subsequently 
^^  shown,  that  the  state  legislatures  even  refused  to  confer 
^  upon  congress  the  right  to  levy  and  collect  a  general 
impost,  notwithstanding  the  refusal  appeared  to  be 
extremely  disastrous  at  the  time,  and  was  deeply  re- 
gretted by  the  intelligent  friends  of  the  Union.  Had 
such  a  power  been  granted,  the  effort  to  amend  the 
*  confederation  would  probably  not  have  been  made,  and 
the  people  of  this  country  might  have  been  languishing, 
to  this  day,  the  miserable  victims  of  a  feeble  and  incom- 
petent union. 

There  was  no  provision  in  the  articles  of  confedera- 
tion, enabling  congress  to  add  a  sanction  to  its  laws.  In 
this  respect,  they  were  more  defective  than  some  of  the 
other  federal  governments  which  are  to  be  met  with  in 
history.  The  Amphictvonjc  council,  in  Greece,  had 
authority  to  fine  and  punish  their  refractory  states. 
Lficedemon  and  Phocis  were  both  prosecuted  before 
the  council  of  the  Amphictyons,  (which  was  a  council  of 
the  representatives  of  twelve  nations  of  Greece,)  and 
all  the  Greek  states  were  required  by  proclamation  to 
enforce  the  decree.  The  Germanic  diet,  as  it  formerly 
existed,  could  put  its  members  under  the  ban  of  the 
empire,  by  which  their  proper^  was  confiscated  ;  and 
it  was  aided  in  enforcing  obedience  to  its  laws  by  a 
federal  judiciary  and  an  executive  head.'    Congress, 

*  The  unperial  chamber  had  appellate  Jniisdiciion  onlr'  !(■  senleacei 
were  carried  into  ezecutioD  against  refnetoi;  statoa,  bj  the  military  force 
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under  the  old  confederation,  like  the  stales  general 
under  the  Dutch  confederacy,  "were  restricted  'SIS 
from  any  constructive  assumption  of  power,  how- 
ever essential  it  might  have  been  deemed  to  the  com- 
plete enjoyment  and  exercise  of  that  which  was  given. 
No  express  grant  conveyed  any  implied  power ;  and  it 
is  easy  to  perceive,  that  a  strict  and  rigorous  adherence 


of  ihe  circlei.  PMtl,  Abr.  Chre.  de  PHM.  i-AlUmagnt,  lame  ii.  p.  100. 
Ptttn't  Contt.  Hilt.  p.  355.  The  naw  Gennuiic  Coofederacy,  nubliabad 
nodei  tfaa  acU  of  iba  Cengroga  of  Vi«nus,  in  1814  *iid  1B15,  and  modified 
eftcrwwda,  ia  1B33  mad  1S34,  coniiiM  of  the  lovereigii  princei  end  free 
ciiies  of  GenntDf .  It  iDcludea  ifae  gnat  powera  of  Aiutria  and  Fnmia,  in 
reapect  to  (heir  poa»e*aiona,  which  formerly  belonged  to  ibe  Gennaoic  Em. 
pire,  Denmttk,  id  reaped  to  Ibe  Dgchr  of  Holatein,  ihe  Nelherlaode,  Ra. 
-raria,  Sazonr,  Hanover,  Wortembuig,  and  tnuijr  other  leaeer  priDcipolilies 
and  Biaiesi  logethBT  wiib  (he  free  cidea  of  Labeck,  Frankfori,  Bremen  and 
Hamburg.  Tbe  fedeniiTe  Diet  or  Congreaa  meele  at  Fnnkfort.on .the. Main, 
and  ia  repreaentedbytbe  reapeetive  powets  by  their  minii ten,  and  their  TOlee 
in  ihe  General  Aaaemblf  or  Diel  are,  in  point  of  nnmben,  in  lome  degree  in 
a  raiio  lo  their  relllire  power.  While  a  few  of  tbe  great  peweia  have  each 
four  voice,  othen,  of  ■  lesaei  degree,  have  reepeclively  ihiea  or  two  valei, 
■nd  manf  of  the  scalea,  and,  among  othere,  the  free  cilice,  have  esch  only 
one  vole.  It  ia  a  lingulei  and  complisaled  union  of  miied  powen,  partly 
natioDtl  and  partly  eeparate  and  individual.  It  ia  declared,  in  the  eoiemn 
acta  of  union,  to  be  a  federal  league  of  the  aovereign  princee  and  free  ciliee 
of  Germany,  formed  for  the  oiterior  and  iolerior  eafety  of  Germany,  and  tbe 
independence  and  inviolabillly  of  the  confederated  atalea.  In  their  internal 
relaliona,  the  atatea  are  independent  between  themeelvee,  and  bound  to 
each  other  by  reciprocal  rigbla  and  dutiea  ;  and  in  reapect  to  their  external 
ralationa,  ibey  are  a  coneoHdaied  aovereign  power,  eetabUahed  on  the  ptin. 
eiple  of  political  union.  The  General  Aaaemhiy  baa  a  great  maaa  of  aovereign 
pawere  couGded  lo  it.  but  iu  federal  lawB  do  not  operate  diatinoily  on  the 
private  individual  aubjecia  of  the  alalea  of  tbe  union,  but  only  through  the 
•gency  of  their  aeparate  govemmenli.  Though  there  are  very  grcal  re. 
alrainli  upon  (he  internal  aovereignty  of  the  etatee,  yet  tbe  Germanic  Con- 
federacy ia  eaaenlially  an  alliance  between  independent  alalet,  though,  in 
many  imparlant  particular!,  they  are  autyecl  to  the  confedemle  power.  The 
•overeign  powera  are  ao  intermiied  and  diattibuled  among  tbe  membera  of 
tbe  union,  between  tbe  federal  head  and  the  aeparate  etate,  a*  to  render  the 
lyilem  exceedingly  complex,  hut  it  doea  not  fall  within  the  province  of  ihia 
work  to  enter  into  detail.  A  more  general  and  preciie  akeicb  ia  given  in 
Wi$atn'»  Eltm*nU  e/Jnlcmolunai  Law,  3d  edit.  pp.  79— 9S. 
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tbe  contributions  for  the  ordinary  expenses  of  the 
government,  fell  almost  entirely  upon  the  two  states 
which  had  tbe  most  domestic  resources.  Attempts 
were  very  early  made  by  congress,  and  in  remon- 
strances the  most  manly  and  persuasive,  to  obtain  from 
11->iPgRYf.i-ii1  Btatfig  ^}m  ri|TlTrrtf  Ipv^ing^  fnr  ^  JimitPi^ 
•217  timB^a  ffRii^rt^f  iippnst.  for  the  exclusive  "purpose 
of  providing  for  the  discharge  of  the  national  debt 
t  It  was  found  impracticable  to  unite  the  states  in  any 
A  provision  for  the  national  safe^  and  honour.  Interfering 
regulations  of  trade,  and  interfering  claims  of  territory, 
were  dissolving  the  friendly  attachments,  and  the  sense 
of  common  interest,  which  had  cemented  and  sustained 
the  union  during  the  arduous  struggles  of  the  revolution. 
Symptoms  of  distress,  and  marks  of  humiliation,  were 
rapidly  accumulating.  It  was  with  difficulty  that  tbe 
attention  of  the  states  could  be  sufficiently  exerted  to 
induce  them  to  keep  up  a  sufficient  representation  in 
.  congress  to  ibrm  a  quorum  for  business.  The  finances 
!  of  the  nation  were  annihilated.  The  whole  army  of 
1  the  United  States  was  reduced,  in  1784,  to  80  persons ; 
and  the  states  were  urged  to  provide  some  of  the 
militia  to  garrison  tbe  western  posts.  In  short,  to  use 
the  language  of  the  authors  of  the  Federalitt,  "  each 
state,  yielding  to  the  voice  of  immediate  interest  or 
convenience,  successively  withdrew  its  support  from 
the  confederation,  till  the  frail  and  tottering  edifice  was 
ready  to  fall  upon  our  heads,  and  to  crush  us  beneath 
its  ruins." 

Most  of  the  federal  constitutions  in  the  world  have 


and  the  penual  af  the  origintil  coneapondenca  o(  Mr.  Horn*,  while  al  the 
head  of  Ihe  fiaancial  department  of  the  United  Slites,  cannot  but  Bwiken  in 
the  brauta  of  ihe  preaeot  generation,  in  respect  to  the  talenta  and  aervicee  o 
thai  accompliabad  itateamao,  the  moat  lirtiy  aentimenta  of  admiration  anil 
gnlilade. 
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degenerated  or  perished  in  the  same  way,  and  by  the 
same  means.  They  are  to  be  classed  among  the  most 
defective  political  institutions  which  have  been  erected 
by  mankind  for  their  security.  The  great  and  incurable 
defect  of  all  former  federal  governments,  such  as  the 
Amphictyonic,  the  Achsan  and  Lycian  coafederacies, 
io  ancient  Greece ;  and  the  Germanic,  the  Helvetic,  the 
Hanseatic,  and  the  Dutch  republics,  in  modern  history, 
is,  that  they  were  sovereignties  over  sovereigns,  and 
legislations,  not  for  private  individuals,  but  for  commu- 
nities in  their  political  capacity.  The  only  coercion  for 
disobedience  was  physical  force,  instead  of  the  decree 
and  the  paci&c  arm  of  the  civil  magistrate.  The  inevi- 
table consequence,  in  every  case  in  which  a  member  of 
such  a-confederacy  chooses  to  be  disobedient,  is  either  a 
civil  war,  or  an  annihilation  of  national  authority. 

*The  first  effort  to  relieve  the  people  of  this  *218  c 
country  from  a  state  of  national  degradation  and  in 

ruin,  came  from  Virginia,  in  a  proposition  &om  its  legis- 
lature in  January,  1786,  for  a  convention  of  delegates 
from  the  several  states  to  regulate  our  commerce  with 
foreign  nations.  The  proposal  was  well  received  in 
many  of  the  other  states,  and  five  of  them  sent  delegates 
to  a  convention  which  met  at  Annapohs,  in  September, 
1786.*     This  small  assembly,  being  only  a  partial  re- 


■  Though  ihe  prozinnM  oiigin  of  the  fedflral  MOveBlioti  of  1787  w 
propouiioD  from  Virgmiain  1786,  7attheneceMit7of  BOStioDdcoiiTeiitioD,    ,^  .  ft     V  J 
with  full  BDlhorily  to  amend  and  reaiganize  the  goienmeol,  wu  Ent  lUg. 
geated,  and  fullr  ibown,  bj  Coloael  Hunilton,  in  1780,  while  ho  w 
to  Geoeral  Waebingtoii'     la  biamafierirand  Terr  citiaordinarr  letter,  (< 
udehng  hie  age  of  only  23  yean,)  eddreaeed  to  the  Honourable  JatneeD 
a  member  of  oongreaa  from  New-York,  in  September,  l/UA,  tie  abowed   '  x_,      L     ' 
noai  maiureatly,  the  dafecte  and  abaolute  inefficiency  of  the  artictea  of  cod.  >.     *    -  .  ' 

federation ;  and  that  the  United  Siataa,  for  their  aafety  and  happiaeaa,  if  i^  ;^  «  ''' '' 
BOt  for  their  future  eiiatence,  atood  in  need  of  a  niiional  KOTaniment,  f)  ^  i*  ^ 
clothed  with  the  lequiaite  eoreteign  poweia,  inch  ai  the  confederation  ^  **  '  /  ,> 
tiieoreiieally  contained,  bat  wilboat  poweaeing  any  fit  i»gaDB  Io  receire  (hem.  <"     ^   .  ' 


aa  an  aid    '      *^         1. 
leDuane,   '•<?*-      ' 
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presentation  of  tbe  states,  and  being  deeply  sensible  of 
the  radical  defects  of  tbe  system  of  tbe  existing  federal 
government,  tbouglit  it  inexpedient  to  attempt  a  partial, 
and  probably  only  a  temporary  and  delusive  allevia- 
tion of  our  national  calamities.  Tbey  concurred,  there- 
fore, in  a  strong  application  to  congress  for  a  general 
convention,  to  take  into  consideration  the  situation  of 
tbe  United  States,  and  to  devise  sucb  further  provi- 
sions as  should  be  proper,  to  render  the  federal  gov- 
ernment not  a  mere  phantom,  as  heretofore,  but  a  real 
government,  adequate  to  the  exigencies  of  the  Union. 
Congress  perceived  the  wisdom,  and  felt  the  patriot- 
ism of  the  suggestion,  and  recommended  a  conven- 
tion of  delegates  from  the  several  states,  to  revise, 
amend   and  alter  the  articles  of  confederation.     All 


Thii  letter  is  to  be  seen  at  large  in  "  The  Life  of  Aleisncter  HamiltoD,  hj 
hia  BOD,  Joha  C.  Hamilton,"  vol.  i.  pp.  384—305,  and  in  the  Hanillon  Fa. 
pert,  vol.  i.  438,  edited  br  Dr.  Hawka.  Tlio  eBrliesl  lasialative  auggeliion 
of  tt  convention  for  the  purpoae  of  reforming  the  goTernraem,  wa«  (he  con- 
currrnc  reaolutiona  of  the  two  houses  oflhci  Jegislature  of  New-York,  paucd 
*  on  the  20lh  aed  Slat  of  Jalj,  1769.  Thsjr  were  introduced  inio  (he  aenate 
bf  General  Schuyler,  and  ihey  alaied,  thai  "  the  radical  aonrce  of  mint  of 
our  embamssmenta  was  the  want  of  auSicieat  power  in  congreaa  ;  (bat  the 
confederalion  waa  defective  in  asveral  eneniia]  points,  parlicultul]'  io  not 
vnsring  the  federal  government  either  with  a  power  of  providing  revenue  for 
itself,  or  with  lUertained  and  prodocuve  funds;  that  its  defects  coutd  not 
be  repaired,  nor  the  powers  of  congrena  extended,  by  parUal  deliberations  of 
ibe  stales  aeparately ;  and  that  It  would  be  advisable  to  propoee  to  congress 
to  recommend,  and  to  each  atate  lo  adopt,  the  measure  of  aesembling  a  getl- 
eral  convention  of  the  atalea,  apecially  aulhonzed  to  reviae  and  amend  the 
coafedenilion."  New.  York  JottmaU  of  the  Senate  and  Antmhiy,  Joly  SOih 
and  SUt,  1763. 

There  ia  no  doubt  of  the  jnetneaa  of  the  inference  drawn  by  hie  son,  (Life 
(^HamillDD,  vol.  i.  p.  40S,)  that  Colonel  Hamilton,  who  wsa  alteoding  the 
legialature  when  the  resolutions  passed,  and  who  had  an  interview  with  n 
joint  committee  of  the  two  houBs*  in  hia  public  cbaracier  under  the  superin- 
teodeni  of  finance,  and  who  waa  at  the  aame  lime  chocen  a  dalegala  in  con. 
CresB  by  ibe  legielaiare,  woa  the  distineuished  individonl  who,  by  hia  wtadoni 
•uggeaied,  and  by  hia  influence  ptomoted,  that  carlieai  auihoriiaiive  meaeDra 
taken  foi  a  general  convention  of  the  itaiea. 
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the  States,  except  Rhode  Island,  acceded  to  the  pro- 
posal, and  appointed  delegates,  who  assembled  in  a 
general  coavention  at  Philadelphia,  in  May,  1787. 

Tfaie  was  a  crisis  most  solemn  and  eventful,  in  re-  a«( 
spect  to  our  future  fortune  and  prosperity.  All  theiiiTsr. 
fruits  of  the  revolution,  and  perhaps  ihe  final  destiny  of 
republican  governtn  nt,  were  staked  on  the  experiment 
■which  was  then  to  be  made  to  reform  the  system  of  our 
national  compact  Happily  for  this  country,  and  proba- 
bly as  auspiciously  for  the  general  liberties  of  mankind, 
the  convention  combined  a  very  rare  union  of  the  best 
talents,  experience,  information,  patriotism,  probity  and 
character,  which  the  country  aflbrded  :  and  it  command- 
ed that  universal  public  confidence  which  such  quali- 
fications were  calculated  to  inspire.  After  several  months 
of  tranquil  deliberation,  the  convention  agreed, 
with  unprecedented  unanimity,  on  the  "plan  *S19 
of  government  which  now  forms  the  Constitution 
of  the  United  States.  This  plan  was  directed  to  be 
submitted  to  a  convention  of  delegates,  to  be  chosen  by 
the  people  at  large  in  each  state,  for  their  assent  and 
ratification.  8uch  a  measure  was  laying  the  founda- 
tions of  the  fabric  of  our  national  polity,  where  alone 
they  ought  to  he  laid,  on  the  broad  consent  of  the  peo- 
ple. The  constitution  underwent  a  severe  scrutiny, 
and  long  discussion,  not  only  in  public  prints  and  pri- 
vate circles,  but  solemnly  and  publicly,  by  the  many 
illustrious  statesmen  who  composed  these  local  conven- 
tions. Near  a  year  elapsed  before  it  received  the  rati- 
fication of  a  requisite  number  of  conventions  of  dele- 
gates of  the  people  of  the  states,  to  give  it  a  politick 
existence.  New-Hampshire  was  the  ninth  state  which 
adopted  the  constitution,  and  thereby,  according  to 
one  of  its  articles,  it  was  to  become  the  government  of 
the  states  so  ratifying  the  same.  Her  example  was 
ammediately  followed  by  the  powerful  states  of  Virginia 
Voi-L  IS 
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and  New- York;  and  on  the  4th  of  March,  17S9,  the 
government  was  daly  organized*  and  put  into  opera- 
tion. North  Carolina  and  Rhode  Island  withheld  some 
time  longer  their  assent.  Their  scruples  were,  how- 
ever, gradually  overcome,  and  in  June,  1790,  the  con- 
stitution had  received  the  unanimous  ratification  of  the 
respective  conventions  of  the  people  in  every  state. 

The  peaceable  adoption  of  tbis  government,  under  all 
the  circumstances  which  attended  it,  presented  the 
cose  of  an  efibrt  of  deliberation,  combined  with  a  spirit 
of  amity  and  of  mutual  concession,  which  was  without 
example.  It  must  be  a  source  of  just  pride,  and  of  the 
most  grateful  recollection,  to  every  American,  who  re- 
flects seriously  on  the  difficulty  of  the  experiment,  the 
manner  in  which  it  was  conducted,  the  felicity  of  its 
issue,  and  the  fate  of  similar  trials  in  other  nations  of 
the  earth. 
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Thb  power  of  making  laws  is  the  supreme  power  in 
a  state,  and  the  department  in  which  it  resides  will  natti- 
rally  have  such  a  preponderance  in  the  political  system, 
and  act  with  such  mighty  force  upon  the  public  mind, 
that  the  line  of  separation  between  that  and  the  other 
branches  of  the  government  ought  to  be  marked  veiy 
distinctly,  and  with  the  most  careful  precision. 

The  Constitution  of  the  United  States  has  effected 
this  purpose  with  great  felicity  of  execution,  and  in  a 
way  well  calculated  to  preserve  the  equal  balance  of 
the  government,  and  the  harmony  of  its  operations.  It 
has  not  only  made  a  general  delegation  of  the  legisla- 
tive power  to  one  branch  of  the  government,  of  the 
executive  to  another,  and  of  the  judicial  to  the  third, 
but  it  ha«  specially  defined  the  general  powers  and 
duties  of  each  of  those  departments.  This  Is  essential 
to  peace  and  safely  in  any  government,  and  especially 
in  one  clothed  only  with  specific  powers  for  national 
purposes,  and  erected  in  the  midst  of  numerous  state 
governments  retaining  the  exclusive  control  of  their 
local  concerns.  It  will  be  the  object  of  this  lecture  to 
review  the  legislative  department ;  and  I  shall  consider 
this  great  title  in  our  national  polity  under  the  following 
beads: — (1.)  The  constituent  parts  of  congress,  and 
the  mode  of  their  appointment:  (2.)  Their  joiut  and 
separate  powers  and  privileges  :   (3.)  Their  method  of 
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enacting  laws,  vitfa  the  qualified  aegative  of  the  presi* 
denu 

(1.)  By  the  constitation,"  all  the  legislative 
*282  powers  therein  •granted  are  vested  in  a  congress, 
consisting  of  a  Senate  and  House  of  Represen- 
tatives. 
lof  The  division  of  the  legislature  into  two  separate  and 
a.  independent  branches,  is  founded  on  such  obvious  prin- 
ciples of  good  policy,  and  is  so  strongly  recommended 
by  the  unequivocal  language  of  experience,  that  it  has 
obtained  the  general  approbation  of  the  people  of  this 
country.  Onegreat  object  of  this  separation  of  the  legis- 
lature into  two  houses,  acting  separately,  and  with  co- 
ordinate powers,  is  to  destroy  the  evil  effects  of  sudden 
and  strong  excitement,  and  of  precipitate  measures* 
springing  from  passion,  caprice,  prejudice,  personal  in- 
fluence and  party  intrigue,  and  which  have  been  found, 
by  sad  experience,  to  exercise  a  potent  and  dangerous 
sway  in  single  assemblies.  A  hasty  decision  is  not  so 
likely  to  proceed  to  the  solemnities  of  a  law,  when  it  is 
to  be  arrested  in  its  course,  and  made  to  undergo  the 
deliberation,  and  probably  the  jealous  and  critical  revi- 
sion, of  another  and  a  rival  body  of  men,  sitting  in  a 
different  place,  and  under  better  advantages  to  avoid 
the  prepossessions  and  correct  the  errors  of  the  other 
branch.  The  legislatures  of  Pennsylvania  and  Georgia 
consisted  originally  of  a  single  house.  The  instability 
and  passion  which  marked  their  proceedings  were  very 
visible  at  the  time,  and  the  subject  of  much  public  ani- 
madversion ;  and  in  the  subsequent  reform  of  their  con- 
stitutions, the  people  were  so  sensible  of  this  defect, 
and  of  the  inconvenience  tbey  had  suffered  from  it,  that 
ia  both  states  a  senate  was  introduced.    No  portion  of 
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the  poUticaJ  history  of  mankind  is  more  full  of  instructive 
leMona  on  this  subject,  or  contains  more  striking  proof  of 
the  faction,  instability  and  misery  of  states  under  the  do- 
minion of  a  single  unchecked  assembly,  than  that  of  the 
balian  repubhcs  af  the  middle  agesi  wbieh  arose  in 
great  numbers,  and  with  dazzling  but  transient  splen- 
dour, in  the  intervaJ  between  the  fall  of  ihe  Western  and 
the  Eastern  empire  of  the  Romans.  They  were  all 
■like  ill  constituted,  with  a  single  unbalanced 
assembly.  •They  were  alike  miserable,  and  all  *3SS 
ended  in  similar  disgrace.' 

Many  speculative  writers  and  theoretical  politicians, 
about  the  time  of  the  commencement  of  the  French 
revolution,  were  struck  with  the  simplicity  of  a  legisla- 
ture with  a  single  assembly,  and  concluded  that  more 
than  one  house  was  useless  and  expensive.  This  led 
the  elder  President  Adams  to  write  and  publish  his 
great  work,  entitled,  "  A  Defence  of  the  Constitutions 
of  Government  of  the  United  States,"  in  which  he  vindi- 
cates, with  much  learning  and  ability,  the  value  and 
oecessity  of  the  division  of  the  legislature  into  two 
branches,  and  of  the  distnbuiionof  the  diSerent  powers 
of  the  government  into  distinct  departments.  He  re- 
viewed the  history,  and  examined  the  construction,  of 
all  mixed  and  free  governments  which  had  ever  existed, 
from  the  earliest  records  of  time,  in  order  to  deduce, 
with  more  certainty  and  force,  his  great  practical  truth, 
that  single  assemblies,  without  check  or  balance,  or  a 
government,  with  eill  authority  collecled  into  one  centre, 
according  to  the  notion  of  M.  Turgot,  were  visionary, 
violent,  intriguing,  corrupt,  and  tyrannical  dominations 
of  majorities  over  minorities,  and  uniformly  and  rapidly- 
terminated  their  career  in  a  profligate  despotism. 

This  visionary  notion  of  a  single  house  of  the  legisla- 
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ture,  was  carried  into  the  constitution  which  the  French 
national  assembly  adopted  in  1791.  The  very  nature 
of  things,  said  the  intemperate  and  crude  politicians  of 
that  assembly,  was  adverse  to  every  division  of  the 
legislative  body  ;  and  that  as  the  nation  which  was  re- 
presented was  one,  so  the  representative  body  ought  to 
be  one  also.  The  will  of  the  nation  was  indivisible, 
and  so  ought  to  be  the  voice  which  pronounced  it.  If 
there  were  two  chambers,  with  a  veto  upon  the  acts  of 
each  other,  in  some  cases  they  would  be  reduced  to 
perfect  inaction.  By  such  reasoning  the  national  assem- 
bly of  France,  consisting  of  upwards  of  one  thou- 
'  *324  sand  members,  'after  a  short  and  tumultuous 
debate,  almost  unanimously  voted  to  reject  the 
proposition  of  an  upper  house.*  The  same  false  and 
vicious  principle  continued  for  some  time  longer  to 
prevail  with  the  theorists  of  that  country  ;  and  a  single 
house  was  likewise  established  in  the  plan  of  govern- 
ment published  by  the  French  convention  in  1793.  The 
instability  and  violent  measures  of  that  convention, 
which  continued  for  some  years  to  fill  all  Europe  with 
astonishment  and  horror,  tended  to  display,  in  a  most 
forcible  and  affecting  light,  the  miseries  of  a  single 
unchecked  body  of  men,  clotheil  with  all  the  legislative 
powers  of  the  state.  It  is  very  possible  that  the  French 
nation  might  have  been  hurried  into  the  excesses  of  a 
revolution,  even  under  a  better  organization  of  their 
government;  but  if  the  proposition  ofM.  Lally  Toleodal, 
to  constitute  a  senate,  or  upper  house,  io  be  composed 
of  members  chosen  for  Ufe,  had  prevailed,  the  constitu- 
tion would  have  had  much  more  stability,  and  would 
probably  have  been  much  better  able  to  preserve  the 
nation  in  order  and  tranquillity.     Their  own  sufferings 


^NtwAmi.B€g.firini.    ICrt.p.4». 
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taught  the  French  people  to  listen  to  that  oracle  of  wis- 
dom, the  experience  of  other  countries  and  ages,  and 
'which  for  some  years  they  had  utterly  disregarded, 
amidst  the  hurry  and  the  violence  of  those  passiooa  by 
which  (hey  were  inflamed.  No  people,  said  M.  Boisey 
-d'Anglas,  in  1796,  can  testify  to  the  world  with  more 
truth  and  sincerity  than  Frenchmen  can  do,  the  dangers 
inherent  in  a  single  legislative  assembly,  and  the  point 
towhich  factions  may  mislead  an  assembly  without  reins 
■or  counterpoise.  We  accordingly  find  that  in  the  next 
constitution,  in  1796,  there  waa  a  division  of  the  legis- 
lature, and  a  council  of  ancients  was  introduced,  to 
give  stability  and  moderation  to  the  government ;  and 
this  idea  of  two  honses  was  never  afterwards  aban- 
doned. 

(2.)  The  Senate  of  the  United  States  is  composed* 
of  two  senators  from  each  state,  chosen  by  the  *> 

legislature  thereof,  "for  six  years,  and  each  sena-  "226 
tor  has  one  vote.  If  vacancies  in  the  Senate  hap- 
pen by  resignation,  or  otherwise,  during  the  recess  of 
the  legislature  of  any  state,  the  executive  thereof  may 
make  temporary  appointments,  until  the  next  meeting 
of  the  legislature,  which  shall  then  fill  such  vacancies.*! 
The  Senate  at  present  consists  of  sixty  members,  re- 
presenting the  thirty  states  of  the  Union.'  in  this  part 
of  the  constitution  we  readily  perceive  the  features  of 


*  Atl.  1.  tee.  3. 

>  It  «u  Bellied  by  tbe  Senile  of  the  United  States,  in  ihe  ctae  of  Land- 
nun,  in  18S5,  that  the  alate  executive  could  not  make  an  appointment  in 
the  receaa  of  ibe  el&te  legialmure,  in  anticipalion  ofsn  approaching  (BOancf. 
He  miiat  wait  aatil  the  vacaner  haa  aciualtr  occurred  before  he  can  con- 
Mi  to  lionally  appoint. 

*  In  1640  ti  traa  enlarged  from  46  to  59  memben,  by  the  admiMion  of 
Hiebiginand  ArkanBaaaBsletEa  into  the  Union,  in  1B36,  vide  infra,  p.  384, 
.and  tubceqaeattf  to  GO  membeia,  by  the  adminion  of  Iowa,  Florida,  Wi». 
coniin  and  Teiaa  aa  atalea  into  tbe  Union,  vidt  infrtt,  p.  3S4.  Tha  mem- 
iben  of  tbe  English  Houaa  of  Lords  ate  about  460  in  nnmbor. 
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the  old  oonfedpration.  £ach  state  bae  ks  equal  voice 
and  equal  weight  in  tbe  Senate,  without  any  regard  to 
diBparitj  of  population,  wealth  or  dimeoBioDs.  This 
arrangemeDt  must  have  been  the  result  of  tbat  spirit  of 
amity  and  tnutuaj  concession,  wbit^  was  rendered  in- 
dispensable  by  the  peculiarity  of  our  political  condition. 
It  is  grounded  on  tbe  idea  of  sovereignty  in  the  states ;. 
and  every  indepeadent  community,  as  we  have  already 
seen,  is  equal  by  the  law  of  nations,  and  has  a  perfect 
right  to  dictate  its  own  terms,  before  it  enters  into  a 
social  compact.  On  the  principle  of  consolidatioaof  tbe 
states,  this  organization  would  have  been  inadmissible, 
for  in  that  case  each  state  would  have  been  merged  in 
one  single  and  entire  government.  At  the  time  the 
articles  of  confederalion  were  preparing,  it  was  at- 
tempted to  allow  tbe  states  an  influence  and  power  in 
congress  in  a  ratio  to  their  numbers  and  wealth ;  but  the 
idea  of  separate  and  independent  states  was  at  that  day 
so  strongly  cherished,  that  the  proposition  met  with  no 


The  election  of  the  Senate  by  the  state  legislatures,  is 
also  a  recognition  of  their  separate  and  independent 
existence,  and  renders  them  absolutely  essential  to  the 
operation  of  the  national  government.''  There  were 
difficulties  some  years  ago,  as  to  the  true  conBtructi<Hi 
of  the  constitution  in  the  choice  of  senators.  They  were 
to  be  chosen  hy  the  legislalurea,  and  the  legislature  was 
to  prescribe  the  times,  places  and  manner  of  holding 
elections  for  senators,  and  congress  are  authorized  to 
make  and  alter  such  regulations,  except  as  to  the 
place."     As  the  legislature  may  prescribe  the  manner,  it 

•  Jammatt  of  OmgraM,  iiA.  jii.  p.  416, 

k  It  givea  lo  ihe  (lau  goTernintnu,  aaya  the  Fiitraliu,  No.  E3,  tnch 
*a  agency  in  Ihe  formaiioD  uf  ilie  fidcral  goTernmani,  ti  muai  aeciira  Ihair 
■ulhont;. 

•  ArL  1.  Mc.  4. 
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bw  been  considered  and  settled,  in  New-York^  tbat 
the  legislature  may  prescribe  tbat  tfaey  shall  be 
cbosen  *by  joint  vote  or  ballot  of  the  two  houses,  *SS6 
in  case  the  two  bouses  cannot  separately  concur 
in  a  choice,  and  then  the  weight  of  the  Senate  is  dissi- 
pftted  and  lost  in  the  more  numerous  vote  of  the  asaein- 
bly.  This  construction  has  become  too  convenient,  and 
has  been  too  long  settled  by  the  recognition  of  senators 
so  elected,  to  be  dow  disturbed  ;  though  I  should  think, 
if  the  question  was  a  new  one,  that  when  the  constitution 
directed  that  the  senators  sboald  be  chosen  by  the  lagit- 
laom,  it  meant  not  the  members  of  the  legislature  per 
capita,  but  tbe  legislature  in  the  true  technical  sense, 
being  tbe  two  bouses  acting  in  tbeir  separate  and  organ* 
ized  capacities,  with  the  ordinary  cousUtutional  right 
of  negative  on  each  other's  proceedings.  This  was  a 
contemporary  exposition  of  the  clause  in  question,  and 
was  particularly  maintained  in  the  welt-known  letlers- 
of  tlie  Federal  Farmer,^  who  surveyed  the  constitution 
with  a  jealous  and  scrutinizing  eye. 

The  small  number,  and  long  duration  of  the  Senate, 
were  intended  to  render  them  a  safeguard  againat  the 
influence  oftliose  paroxysms  of  heat  and  passion,  which 
prevail  occasionally  in  the  most  enlightened  communi- 
ties,  and  enter  into  the  deliberation  of  popular  assem- 
blies. In  this  point  of  view,  a  firm  and  independent 
Senate  is  justly  regarded  as  an  anchor  of  safety  amidst 
the  storms  of  political  faction  ;  and  for  want  of  such  a 
stable  body,  tbe  republics  of  Athens  and  Florence  were 
overturned,  by  the  fury  of  comm<rtions,  which  the 
senates  of  Sparta,  Carthage  and  Rome  might  have  been 
able  to  withstand.  The  characteristical  qualities  of  the 
Senate,  in  the  intendment  of  the  constitution,  are  wis- 
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(iom  and  stability.  The  legal  preaumption  is,  that  the 
Senate  will  entertain  more  enlarged  views  of  public 
policy,  will  feel  a  higher  and  juster  sense  of  national  cha- 
racter, and  a  greater  regard  for  stability  in  the  adminis- 
tration of  the  government.     These  qualities,  it  is  true, 

may,  in  most  cases,  be  equally  found  in  the 
•337     other  braJich  of  the  legislature,  but  •the  constitU' 

tional  structure  of  the  house  is  not  equally  calcu- 
lated to  produce  them  ,*  for,  as  the  House  of  Representa- 
tives comes  more  immediately  from  the  people,  and  the 
members  hold  their  seats  for  a  much  shorter  time,  they 
are  presumed  to  partake,  with  a  quicker  sensibility,  of 
the  prevailing  temper  and  irritable  disposition  of  the 
times,  and  to  be  in  much  more  danger  of  adopting 
flteasures  with  precipitation,  and  of  changing  them 
with  levity.  A  mutable  legislation  is  attended  with  a 
formidable  train  of  mischiefs  to  the  community.  It 
weakens  the  force,  and  increases  the  intricacy  of  the 
laws,  hurts  credit,  lessens  the  value  of  property,  and  it 
is  an  infirmity  very  incident  to  republican  establish- 
ments, and  has  been  a  constant  source  of  anxiety  and 
concern  to  their  most  enlightened  admirers.*  A  dispo- 
sition to  multiply  and  change  laws,  upon  the  spur  of 
the  occasion,  and  to  be  making  constant  and  restless 
experiments  with  the  statute  code,  seems  to  be  the 
natural  disease  of  popular  assemblies.  In  order,  there- 
fore, to  counteract  such  a  dangerous  propensity,  and  to 
maintain  a  due  portion  of  confidence  in  the  government, 
and  to  insure  its  safety  and  character  at  home  and 
abroad,  it  is  requisite  that  another  body  of  men,  com- 
ing likewise  from  the  people,  and  equally  responsible 
for  their  conduct,  but  resting  on  a  more  permanent  basis, 
and  constituted  with  stronger  inducements  to  modera- 


*  Ftittnliil,  ToL  ii.  Ho.  G3. 
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tion  in  debate,  and  to  tenacity  of  purpose,  should  be 
placed  as  a  check  upon  the  intemperance  of  the  more 
popular  department." 

The  Senate  has  been,  from  the  first  formation  of  the 
governoient,  divided  into  three  classes  ;  and  the  rota- 
tion of  the  classes  was  originally  determined  by  lot,  and 
the  seats  of  one  class  are  vacated  at  the  expiration  of 
the  second  year,  and  one  third  of  the  Senate  are  chosen 
every  second  year.**  This  provision  was  borrowed  from 
a  similar  one  in  some  of  the  state  constitutions,  of  which 
Virginia  gave  the  first  example ;  and  it  i6  ad- 
mirably calculated,  on  the  one  hand,  to  infuse  *in-  "338 
to  the  Senate,  biennially,  renewed  public  confi- 
dence and  vigour;  and,  on  the  other,  to  retain  a  large 
portion  of  experienced  members,  duly  initiated  into 
tiie  general  principles  of  national  policy,  and  the  forms 
twd  course  of  business  in  the  house.  The  Vice-Fresi- 
-dent  of  the  United  States  is  president  of  the  Senate,  but 
faas  no  vote,  unless  they  be  equally  divided."  It  would 
«eem  to  be  the  better  opinion,  that  be  has  authority,  as 
presiding  officer,  «rft(/«oiJIc»i,  and  without  any  special 
delegation  of  power  by  the  Senate,  to  preserve  order ; 
but  from  some  scruples  on  that  subject,  the  Senate,  in 
18k6,  established  by  rule,  that  every  question  of  or- 
-der  should  be  decided  by  the  president  of  the  Senate 
without  debate,  subject  to  an  appeal  to  the  Senate.*' 


*  The  cooadlulion  of  Rhode  Island,  which  wu  orgnnilsd  tad  w 
opentioo  in  WAS,  hi*  conaliiaied  ihe  Senais  of  [bit  sule  upon  t 
frineiplea.  while  ihs  Haiue  orR«praienlaufM  it  constructed  upon  the  buis 
of  popuialion,  girinB  to  each  cily  aod  town  ■  representalion  in  a  relio  to  id 
number  of  inhsbitanta.  The  Senate  is  compoaed  of  onty  one  member  from 
-each  city  or  town,  lo  thai  the  legiilalive  power  cannot  be  wielded  by  over- 
whelming numbera  in  a  Tew  great  man ufac luring  towns  or  cities,  to  the 
-oppreation  of  the  agrienlturai  towna.  It  is  a  aalnloiy  and  provident  check 
*o  the  tyranny  of  majoritiea  over  minoritioa. 

k  OnutHutian  af  thi  Vnittd  Stmir*,  •».  I.  aee.  3. 
"  jUl  1.  aac.  5.  *  Slary**  Ctmm.  vol.  it.  pp.  313, 318. 
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The  superior  weight  and  delicacy  of  the  tnut  confided 
to  the  Senate,  and  which  wiii  be  shown  more  fully  here- 
after, is  a  reason  why  the  constitution^  requires,  not  only 
tliat  the  senators  should  be  chosen  for  six  years,  but 
tbat  each  senator  should  be  thirty  years  of  Bge,  and 
nine  years  a  citiien  of  the  United  States,  and,  at  the 
time  of  his  election,  an  inhabitant  of  the  state  for  which 
be  is  chosen.  The  same  age  was  also  requisite  for  a 
Roman  senator,  though,  in  their  executive  offices,  no- 
qualification  of  age  was  required.  Ne  tetai  quidem  du~ 
tinguehatVT  quin  prima  jmenta  contnlatum  ac  dielatwaa 
inirmt>  It  has  been  also  deemed  fit  and  proper,  in  a 
country  which  was  colonized  originally  fixim  several 
parts  of  Europe,  and  has  been  disposed  to  adopt  the  most 
liberal  policy  towards  the  rest  of  mankind,  that  a  period 
of  citizenship,  sufficient  to  create  an  attachment  to  our 
government,  and  a  knowledge  of  its  principles,  sbonk) 
render  an  emigrant  eligible  to  office.  The  En^isb 
policy  ia  not  quite  so  enlarged.  No  alien  bom  cfoi 
become  a  member  of  parliament.  This  disability  was 
imposed  by  the  act  of  settlement  of  13  Wm.  III.  c.  S.  j. 
and  no  bill  of  naturalization  can  be  received  in  either 
house  of  parliament,  without  such  disabling  claus» 
in  it. 

r  (3.)  The  House  of  Representatives  is  composed  of 
members  chosen  every  second  year  by  the  people  of  the- 
several  stales,  who  are  qualified  electors  of  the  moat 
numerous  branch  of  the  legislature  of  the  state  to  which 
they  belong.  The  legislature  of  each  stale  prescribes 
the  times,  places  and  manner  of  holding  elections  for 
representatives,  but  congress  may,  at  any  time,  by  law, 
make  or  alter  such  regulatioas.<=  No  person  can  be  a 
representative  until  he  has  attained  the  age  of  twenly- 


•  IW.  .lira.lib.  II.  3! 
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'fire  years,  and  tiaa  been  'seven  years  a  citlEen  «f  the 
United  States,  and  is,  ai  the  time  ofiiis  election,  an  in- 
habitant of  the  slate  in  which  be  is  chosen." 

•The  qualifications  of  electors  of  the  assembly,  •229 
or  most  numerous  branch  of  the  legislature,  in 
the  several  state  governments,  generally  are,  that  they 
be  of  the  age  of  twenty-one  years  and  upwards,  and  free 
resident  male  citizens  of  the  state  in  which  they  vote ;  and, 
in  some  of  the  states,  they  are  required  to  possess  pro- 
per^, and  in  most  of  them  to  be  white,  as  well  as  free 
citizens.  The  description  is,  almost  every  where,  so 
large  as  to  include  all  persons  who  are  of  competent 
discretion,  and  are  interested  in  the  welfare  of  the 
government,  anil  liable  to  bear  any  of  its  duties  or  buiv 
dens.  The  House  of  Representatives  may,  therefore, 
very  fairly  be  snid  to  represent  the  whole  body  of  the 
American  people.^    Some  of  the  state  constitutions  have 


■  Art  1.  lec  3.  The  quetlioD  whether  the  individun)  staiel  can  enperBM 
to,  or  v»ry  Ihe  qaalifics lions  pmcribed  to  the  TspmanuiiTB  hf  ihe  Contliia. 
tion  of  the  Uniisd  Stales,  ■■  eXBDiined  in  Mr.  Juitice  Sinry'i  Oammentariet** 
llw  CojMfitation,  vol.  ii.  pp.  99 — 103.  Bui  the  objectioiu  to  tbe  ezisteDce  of 
any  njcfa  power  appear  to  me  to  be  Mo  palpable  and  weightj  to  admit  of 
any  diaamaion. 

k  In  aliDDri  all  tbe  statep,  no  property  quali  Real  ion  whatoTsr,  not  even  par- 
ing laxea,  or  aerving  in  ibe  mililie,  or  being  aaseeeed  for  and  woriiitig  on  iba 
public  highway,  is  requisite  for  the  eteniile  of  the  righl  of  eufiVige.  Bvecr 
Irte  male  (and  tn  a  niBJoril]'  of  ihe  alalea)  white  eiliien  of  the  age  of  twen^. 
one  yean,  and  who  shall  heve  been  a  reeideni  for  some  sbon  given  period, 
varying  in  those  sl»tei  rrom  two  yeara  to  three  montha,  is  entiUed  to  voie.  Is 
Illinoia  it  hit  been  adjudged,  that  Ihe  word  inhabitant.  In  ibe  conaiitution  of 
the  (late,  meana  alt  persons  who  havea  fixed  permattenlrenifenre  banafidt, 
and  not  one  casnat  or  temporary,  and  that  a  reaidence  nTaix  montb*  entillet 
every  inhsbitent  to  vole  ; — that  under  the  ordinance  of  1 787,  and  the  conati- 
tation  orihealala,  and  the  alalatea  uf  1819.  IB31,IB93,  1839  and  ISSS.aJinw, 
being  reaidenta,  are  entided  lo  vote,  though  the  dietinellon  briween  citiuna 
and  inbabilania  n  soatained  for  vsnoue  other  pnrpoees  ;  and  that  it  beiongi 
to  theatatea  reapeeiively  lo  preacribe  the  qnaliliea  lions  of  pe none  enlilled  M 
«icni*e  the  right  of  enffrage,  not  only  aa  lo  slate  bot  to  congreMional  elac- 
liona.    Spngine  v.  Hooghlon,  9  Baa— tea.  377.    Thia  Itiitu^aarr  mcmi. 
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prescribed  the  same)  or  higher  qualifications,  as  to  pro- 
perty, in  the  elected  than  in  the  electors,  and  some  of 


■ioD  of  the  rigbl  of  suffrBge  to  aliens  seema  li;  be  peculiat  in  aome  of  lh« 
Malea  formsd  out  of  the  NortbweBlarn  Terriiorf,  under  ihe  ordinance  of  the 
confederaiioa  cangreaa  in  1787.  The  ataie  of  Michigan  adopted  it.  lo  ha* 
Wbconun,  by  her  canitiiuiion  in  1646;  but  in  Ohio,  by  the  act  of  1831,  (he 
■ifht  of  auffrage  i>  reairicled  to  natural  born  and  naturalizod  cilizena,  and  so 
I  think  it  ought  to  be  in  all  aonnd  policy ;  and  (be  view  taken  of  the  aubject 
in  the  above  case,  by  one  of  iho  couneel  who  aigued  ibe  cinae,  ia  a  maslerty 
■rguineni.  In  the  slates  of  Manachuaatls,  Connecticut,  PennaylvanJar 
Delaware,  Georgia,  (Ifae  words  of  the  conatilulion  of  Georgia  are,  that  the 
electors  shall  "  have  paid  all  taxes,  which  may  have  been  required  of  iheni, 
and  whicb  they  may  have  had  an  apporiunity  of  paying,  agreeably  to  law, 
far  Ihe  year  preceding  the  election,")  Ohio  and  Lauisima,  the  elector  ia 
required,  in  addition  lo  age  and  residence,  lo  iiave  been  aasesaed  and  paid, 
or,  in  Ohio,  ekarged  with  a  elate  or  county  lax,  or,  in  Connecticut,  (o  hire 
■erred  in  (he  miiilia.  The  reviaed  conatilulion  of  Pannaylnnia,  in  1838, 
lequires  the  elector  to  have  resided  one  year  in  the  state,  and  tea  dsys  in  the 
diatriet,  immediately  preceding  ibe  eleeliun,  and  having  wiihin  iwo  yeara, 
ifof  23  years  of  age,  paid  a  tax,  aaaessed  (en  days  before  the  election.  And 
in  the  amended  constitution  of  Louiaisna,  in  1B45,  the  qualificalion  of  having 
paid  a  tax  is  dropped,  and  the  eleclor  ia  only  required  to  have  been  two 
jeiii  a  citiien  of  the  Unit«d  States,  or  resident  in  the  slate  for  two  con- 
•ecDtive  year«  next  preceding  (he  election,  and  the  last  year  in  (he  pariah 
where  be  pnq>oaes  lo  vo(e,  and  no  peraon  shall  vote  except  in  his  own  parisb 
or  eleclioD  precinct.  In  Rhode  Island,  New.Honipshire,  Virginia  and  North 
Carolina,  a  qnalifieation  as  to  property  is  still  requisite.  The  Rhode  lalaad 
charter  of  16fi3  preiciibed  no  regulation  aa  to  the  ligfat  of  aufirege.  The 
power  of  admidinc  freemen  was  ezeroisad  by  (he  general  assembly,  until 
they  authariMd  ihe  towns  lo  admit  freemen.  In  1794  an  act  ma  passed  by 
the  general  assembly,  providing  that  no  peraon  ahould  be  admitted  a  free- 
man, mileas  be  owned  afreehalJ  estate  of  a  certain  value,  or  was  the  aldeat 
•on  of  such  s  freeholder.  Such  hsabeen  the  law  everaince,  and  therequiaite 
Talue  of  the  estate  ia  said  lo  be  0134.  Bui  the  new  conslituiinn  of  Rhode 
laland,  which  went  into  operation  in  May,  1843,  haa  eatabliahed  and  defined 
the  property  qualification  of  electora,  being  native  cilizena,  hb  to  real  estate, 
to  be  of  ^le  value  of  8134,  over  and  above  all  incumbrances,  and  leather 
with  a  proviouB  residence  snd  home  in  the  stale  for  one  year,  and  of  aix 
months  in  the  city  or  town  in  which  he  votes  ;  or,  without  it,  the  eleclor 
tnnst  have  had  his  residence  and  borne  in  the  atate  two  years,  and  in  the 
town  or  city  in  which  he  vo(aB  aix  months,  next  preceding  the  election,  and 
hia  name  must  be  regis(erad  in  the  city  or  town  before  the  end  of  Decombsr 
loeceding  the  election,  and  he  must  have  paid  a  tax  of  Ql,  or  been  enrolled 
in  the  militia,  and  done  military  service  or  duty  Ihersin.    No  pauper  ahall  be 
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them  have  required  a  religious  test.     But  the  constita- 
tion  of  the  United  States  requires  no  evidence  of  propertj 


pcnnillsd  to  be  regislered  or  to  vole.  M>turalitei)  eilizeni  are  required  to 
luve  a  fmhold  ealBie  of  the  value  before  required  ;  uid  no  penon  can  vote 
to  [mpose  a  ui  or  lo  expend  money  in  an;  iowd  ot  city,  unleiu  he  shall 
have  paid  a  tai  ivilhia  the  year  pteeeding,  upon  property  valued  at  least  at 
$134.  Theae  prorisions,  logelfaor  with  ifaBt  relating  lo  the  judicial  tenure 
and  compenaation,  menlioned  iafra  at  p.  395,  render  the  aapccl  of  the  con. 
•titullon  of  thai  atate  more  wiee  and  coneervaliTe  than  any  olber  Hlate  cou- 
■tituiian  tecetilly  formed  or  amended.  Indeed,  ibal  cotwiituiion  seemB  to 
Btand  pre-eminent  in  value  in  the  guordi  it  introduce*  Bguioai  one  of  the 
laoat  alarming  evils  incident  in  targe  iowdb  and  cities  to  our  democralical 
establish m en ta.  1  mflBii  the  fiaudulenl  abuse  of  the  right  of  auffrafte.  The 
prefioos  residence  of  the  elector  in  the  town  or  ward  where  he  offers  hi» 
Tote,  and  hia  ascertained  qualifications,  ought  to  be  defined  and  regittered. 
aa  abaolulety  eMealial  to  Ihe  order  and  parity  of  elecliona.  The  legal  pro- 
TJaioo  on  thii  sobjecl  in  MsHachusetta  is  valuable.  Every  citizen  must  have 
nuded  within  the  state  one  year,  and  within  the  town  in  which  ha  may 
claim  a  right  lo  vole,  aii  months  preceding  ibe  election.  The  selectmen  of 
each  town,  ten  dayabefora  the  Gni  Monday  in  March,  and  before  ihe  second 
Monday  in  November,  annually,  are  to  moke  out  a  correct  list  of  oil  quati. 
fiad  Vetera  for  officers  to  be  elected  at  those  periods,  and  ten  days  before 
Ibe  election  lo  cause  Ibeir  lists  to  be  posted  ap  in  two  public  places  in  each 
Uwo.  The  selectmen  ore  also  to  meet  in  seaeioo  within  forty-eighl  hour* 
next  preceding  the  election,  lo  receive  evidence  of  the  quoliQcalion  of  per. 
Bona  claiming  to  vole,  and  to  correct  ihe  lists,  and  lo  meet  for  the  like  pnr. 
peee  for  one  hoar  on  the  day  of  election,  and  before  the  opening  of  it.  The 
moderator  at  town  meetings  refuses,  of  course,  lo  receive  the  votes  of  per- 
•oDi  not  on  the  list.  Afas*.  £.  S  pp.  63,  G4.  The  constitution  of  the  atate  of 
Florida,  of  1839,  contains  a  wholeeome  provision  on  this  subjeet,  in  declar- 
ing that  the  legielaiiire  should,  at  its  fint  *es«on,  provide  for  the  registra- 
tion of  all  the  qualified  electort  in  each  connty,  and  thereafter,  from  time  to 
time,  of  all  who  may  become  each  qualified  electors,  and  that  eveiy  free 
white  male  qnalilied  elector,  when  he  offers  to  vole,  must  be  a  citiien,  aitd 
have  had  his  home,  domicil  nr  permanent  abode  in  the  state  for  two  yeara 
iMil  preceding,  and  for  lbs  lut  six  months  in  the  county  in  which  he  offers 
to  vote.  Theeonstitulioiiof  the  aute  of  Texas,  of  1B45,  is  quite  latiiudinar 
on  Ihe  anbject,  and  all  white  male  cilitene  who  have  reeided  in  the  state 
«tM  year,  am)  nx  months  in  the  district,  county,  city  or  town,  is  eniided 
to  vote.  The  coMtltnlion  of  Iowa,  in  1B46,  goes  much  further,  and  givea 
the  right  of  soffrage  to  every  citiieu  who  baa  resided  in  the  elate  six 
nonlha,  and  .in  the  county  thirty  daye.  In  Virginia,  the  elector  most  be- 
either  a  frevholder  or  owner  of  a  leaiehold  eataie,  or  ■  householder,  and 
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ia  the  representative,  nor  any  decliuratioD  of  neligioiu 
belief.    He  is  onlj  required  lo  be  a  cUizeo  of  tbe  oom- 


liava  bean  MMwed  lod  paid  uies.  Ia  North  Caraliiu,  the  clectot*  of  iIm 
aeaue  miul  be  rreebald«n,  m  waa  ibe  cue  fonnsrlj  in  Vew.York,  and  (ha 
«leclora  of  the  houee  of  cooimanimaal  have  paid  public  taiea,  and  dodc  but 
Ireeholdera  can  be  memben  of  either  hooee  of  ihe  legjalalure.  In  Georgia, 
the  cantiitDlion  of  1789  required  a  property  qniliricaiion  in  the  memben  «f 
ibe  legiBlature,  over  and  above  the  amouDl  requieilB  to  discharge  their  debts ; 
but  itiie  qualification  wae  dropped  in  tbe  amended  conalitatiun  of  J73B.  Ia 
New-Hampahire  a  suie  eeniioi  muit  be  uiied  of  a  freehold  eataie,  in  tbe 
Mate,  in  bia  own  right,  of  the  value  of  £300,  and  a  atate  aaaemblymin  muat 
Jiave  an  celale  within  hia  dialrict  of  ihe  value  of  £100,  one  half  [hereof  to  be 
It  freehold.  Rhode  Uland  and  NewJereey  were  the  onlf  etalea  in  tbe 
Union  that  brought  down  ihsir  coaedtuiiona  frooi  1T7E  triumphantly  againat 
•very  Rsaauil ;  but  the  former  of  thoae  alalee  changed  ita  conalttu- 
titm  in  1849,  and  the  letter  in  1B44.  Tbe  progieee  and  impulse  of  popn. 
Iir  opinion  ia  rapidly  deslraying  every  ooiwtitulioDal  cheek,  every  caneerva- 
tive  element,  intended  by  the  Mgee  who  framed  tbe  earlieet  American  con- 
Blttucions,  aa  aafeganrda  againat  the  abua»  of  popular  aufftage.  Tfau*,  in 
Maesiwbueetis,  by  tbe  eonaiitution  of  1T8D,  «  defined  portion  of  real  or  per- 
sonal property  waa  roquiaile  in  an  elector,  and  that  qualiQcalion  waa  dis- 
penisd  with  by  the  amendad  coaHilution  of  18S1.  By  the  practice,  under 
the  charlen  of  Rhode  laland  and  Connecticut,  a  property  quolificalion  waa 
requieiie  to  eonatiiute  freemen  and  voiere.  Tbie  teat  ie  etill  -coniinued  in 
Sbode  laland,  but  done  away  with  in  Conncciicul  by  tbeir  conetituUon  of 
1818.  The  New-York  couaiiiunon  of  177T,  required  tbe  electors  of  the 
Mnala  to  be  Ireeboldera,  and  of  tbe  aaaembly  to  be  either  freeholdera,  or  10 
liave  rented  a  trnement  of  the  yearly  value  of  forty  ahillinga.  The  amended 
conatitadon  of  1831  reduced  this  qualification  down  to  payment  of  a  tai,  M 
performance  of  militia  duty,  or  aarcaamant  and  work  on  the  bigfawayi.  But 
the  oonatitulion,  aa  egain  amended  in  182G,  awepi  away  all  iheae  impedi- 
menta to  anivereal  auffrage.  In  the  ftirther  Bnitad  CMUtituiian  tj  Ifttt- 
rar(,)nlB46,art.  3.  aec.  3.  5,  the  aeoaie  ia  divided  into  33  eenator  districia, 
and  eech  district  to  chiKiee  one  aenalor.  So  the  memben  of  assembly  are 
to  be  divided  into  138  aaaembly  diatricn,  and  each  district  to  chooae  oim 
member.  This  appears  to  be  a  valunUe  ini)aDvameat  on  the  election  of 
membera  of  the  legialatuie.  To  entitle  a  person  to  vote  in  the  election  dis- 
tricts, he  must  have  been  a  eiliieu  for  ten  days,  and  an  inhabitant  of  ibe 
•taie  one  year  next  preceding  the  election,  end  for  the  last  four  montha  a 
reaident  of  tbe  county  where  he  may  ofier  to  vote,  and  be  must  vole  in  tbe 
election  district  of  which  he  shall  be  a  reaident  at  the  tinu,  and  for  thirty 
<lays  next  ineceditig  the  election.  The  coostilntion  further  provides,  that 
for  the  purpose  of  voting,  no  person  should  be  deemed  lo  have  gahtti  or  last 
a  residence  by  reason  of  his  presence  or  absence  while  employed  in  Ihe  ser- 
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petent  age,  and  free  from  any  undue  bias  or  dependence, 
by  not  holding  any  office  under  the  United  States.* 


vica  oflhaUoilsd  Smigb,  nor  wbile  engaged  in  tlw  navigatiaB  or  the  waun 
of  ihs  Bttle,  or  oftho  Uoited  Sui£i,  or  of  the  high  seas,  nor  while  ■  Bludent 
in  nny  seminiry  o(  learning,  nor  while  kepi  al  any  alnu-bouse  or  other 
uyliim  at  public  eipenae,  nor  while  conGoed  in  any  pnblic  prieon.  ArL  3, 
Bee  1.3.  Then)  pranrioai  are  very  good,  if  duly  and  failhfnlly  eonilmed  and 
obaerved.  The  eonaiiiuiion  farther  add*,  aec.  4,  ih<i  lawaihall  be  madsror 
•scerlaining,  by  proper  proofa,  the  citiiens  who  ihall  be  entitled  to  the  right 
ofauSTBge.  There  v/ta  the  eanie  aa  ihia  Uel  proiiiion  in  the  cons titntion  of 
1831,  and  ifae  legialaiure,  in  the  year  1S40,  carried  the  eonetilntioiial  pro. 
liiioa  into  effect,  leeordiDg  lo  in  spirit  and  meaning,  by  the  act  entitled, 
"  an  act  to  prerenl  illegal  voting  in  the  city  of  New. York,  uid  to  promote 
the  convenience  of  legnl  Totera,"  63  eesa.  c,  TB,  by  dividing  (he  city  into 
election  diatrieie,  and  providing  for  d  ngiitry  »/  the  Ugal  eeter*  in  each  die- 
triet,  to  be  made  in  each  year,  and  the  regbtty  ir«a  made  eoncluaive  evi- 
dence of  the  right  of  penona  >o  registered  to  vote.  Hie  act  worked  well, 
and  was  admirably  calculaied  to  prevent  illegH]  voting  and  Innde  in  election, 
by  which  (he  Hfhl  of  enSraga  in  the  city  bed  been  groealy  perverted  and 
•baaed.  Bat  the  regielry  provialon  wae  repealed  on  the  3B(h  Febraary,  1B49, 
(fi5(h  eeea.  c.  56,)  and  (he  abneea,  impoaitiora  and  (nnda  attending  the 
city  eleetioru  left  to  re-iuminie  their  wonted  miachia&.  The  conaiituiioaal 
provision  of  1846,  as  i(  stands,  is,  therefore,  a  delonve  provieion,  unlea 
wiser  conncile  prevail  in  fiiiore  legialalnrea.  In  Maryland,  by  their  con. 
Btilulion  of  ITT6,  electors  were  to  bs  freeholden,  or  poaeeanng  property  lo 
il30;  but  by  Irgielaiive  uneadmantt  in  1801  end  1609,  faitd  amendnaenta 
are  allowed  to  be  made  in  that  etale  by  an  ordinary  statnte,  if  confiriDed  by 
the  next  succeeding  legiilature,]  all  property  qaalification  wsa  disregarded. 
The  consiitntion  of  Virginia,  in  1776,  required  electota  to  be  freeholden  > 
but  the  eonstitulion  of  1830  reduced  down  the  property  qualification  te  that 
of  being  the  owner  of  a.  leasehold  estate,  or  a  householder.  In  MisBieeipiH, 
bf  (he  conatitution  of  1817,  eleclore  were  (o  have  been  enrolled  in  ths 
miliiia,  or  paid  laxee ;  but  thoee  impedimenta  to  nnivetaal  eoflrsge  were  re- 
moved by  the  new  contlitulion  of  1833.  So  the  freeliold  qualification)  re- 
quisite, io  certain  cases,  by  (he  eoailitniion  of  Tennessee  of  1795,  ia  entirely 
diacontinued  by  (ho  constitution  of  1835.  All  the  states  and  Comiitationt, 
formed  since  1600,  have  omitted  to  require  any  properly  qualificatione  in  Ml 
elector,  except  what  may  be  implied  in  the  requisition  of  having  paid  a  state 
or  county  tai;  and  even  that  is  not  in  tbo  conatitniions  more  i«ceiidy 
formed  or  amended,  except  in  (he  Rhode  Island  consiitntion  of  1643.  In 
■otne  oftbe  etslee,  as  in  New>Hainpshire,  for  instance,  a  property  qualifica- 
tion is  still  required  in  the  elected,  as  governor  or  as  membere  of  the  two 
faonsos  of  the  legislatore.    Such  a  rapid  course  of  destruction  of  the  fotmer 
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The  tenn  for  wbich  a  represwitative  is  to  serve, 
ought  not  to  be  so  short  as  to  prevent  him  from  obtain- 
iDg  a  comprehensive  acquaintaQCe  with  the  business  to 
which  he  is  deputed ;  nor  so  long  as  to  make  him  forget 
the  tnmaitoiy  nature  of  his  seat,  and  his  state  of  depend- 
ence on  the  approbation  of  his  constituents.  It  ought 
also  to  be  considered  as  a  fact  deeply  interesting  to  the 
character  and  utility  of  representative  republics,  that 
very  frequent  elections  have  a  tendency  to  render  the 
office  less  important  than  it  ought  to  be  deemed,  and 
the  people  inattentive  in  the  exercise  of  their  right,  or 
else  to  nourish  restlessDess,  instability  and  factions ; 
whilst,  on  the  other  hand,  long  intervals  between  the 
elections  are  apt  to  make  them  produce  too  much  ex- 
citement, and  consequently,  to  render  the  periods 
•230  of  their  •return  a  time  of  too  much  competitirai 
and  conflict  for  the  public  tranquillity.  The  con- 
stitution has  certainly  not  deviated  in  this  respect  to  the 
latter  extreme,  in  the  establishment  of  biennial  elections. 
It  has  probably  selected  a  medium,  which,  considering 
the  situation  and  extent  of  our  country,  combines  as 
many  advantages,  and  as  many  inconveniences,  as  any 
other  term  which  might  have  been  inserted. 

The  representatives  are  directed  to  be  apportioned 
funong  the  states,  according  to  numbers,  which  is  deter- 
mined by  adding  to  the  whole  number  of  free  persons, 
including  those  bound  to  service  for  a  term  of  years, 
and  exciusive  of  Indians  not  taxed,  three  fifths  of  all 


coDadtDiioaal  eheelu  (lod  of  which  funher  eianpln  ara  herenfier  noticed, 
we  ti0n,  p.  39S,  note)  u  matter  lor  grsTa  refleclion  ;  and  to  coUDleract  the 
danierooa  iteieacj  of  >uch  combined  forcea  aa  univetaal  suffrage,  frequent, 
eleedeni,  all  offices  for  short  periods,  all  offiren  eUciive,  and  an  unchacked!  i 
pnM  ;  and  to  pravant  them  fram  tacking  and  dealrojing  oar  political  ma>r 
ebitiaa,  ihe  people  must  bare  a  larger  abare  iban  uiual  of  ibal  wisdom  iThich| 
ii  j!r*t  pure,  thm  paaeeoUe,  geitllt,  and  eaty  la  it  mtTtaltd. 

I     ■  Art.  1.  sec.  6. 

ll 
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Other  persoDs.'  The  sumber  of  representativefi  cannot 
exceed  one  for  every  thirty  thousand,  but  each  state  is 
entitled  to  have  at  leaat  one  representative.  The  actual 
enumeration  or  census  of  the  inhabitantB  of  the  United 
States  is  to  be  made  every  ten  years,  and  the  represen- 
tatives newly  appoitiooed  upon  the  same,  under  a  new 
ratio,  according  to  the  relative  increase  of  the  popula- 
tion of  the  states.**  The  number  fixed  by  the  constitu- 
tion in  the  first  instance,  and  until  a  census  was  taken, 
was  sixty-five  members.  The  apportionment  nnder  tlie 
fourth  census,  by  the  act  of  congress  of  7th  March, 
18IS,  was  to  a  ratio  of  one  representative  for  every 
forty  thousand  persons  in  each  state,  and  it  made  the 
whole  nomber  of  representatives  amount  to  two  hun- 
dred and  thirteen  members.  Under  the  fifth  census, 
completed  in  1831,  and  which  made  the  population  of 
the  United  States  amount  to  twelve  milUons  eight  hun- 
dred and  fifty-six  thousand  persons,  the  ratio  of  repre- 
sentatimi  was  enlarged  to  one  representative  for  every 
forty-seven  thousand  and  seven  hundred  persons, 
making  in  the  whole,  two  hundred  and  forty  members.* 


'  An.  1.  Mc.  3.  k  nUL  ISO.  i. 

•  ActofCoDgicn,  MijaSd,  1639,  e.9.  In  IBSGilie  temioTlei  of  Michi. 
giD  ud  Aik>nM*  werr  wlmitted  uit&ie>inlo  the  Union.  See  infra,  p.  384. 
And  in  1845  tha  tarritoTies  of  Iow>  and  Florida  were  alao  admitted  ss  Btatea. 
Baa  ntfrw,  p.  384.  And  in  1646  tbe  tarritoir  of  Wiaaonain,  and  in  1845  Iba 
republic  of  Teiaa.— /<(.  By  ihe  Gib  ceiuua,  coinplaled  in  1841,  die  num- 
ber of  peraom  in  (he  United  Stataa  waa  17,069,453,  making  id  increaaa  orer 
iba  cenaua  of  1830,  of  4,909,646  iohabiianta,  and  ahowing  a  pun  in  a  ratio 
exceeding  33t  per  cent,  for  the  laat  ten  feara  ;  and  bj  (ba  act  of  Coagreaa 
of  June  95,  ltM9,  c.  47,  the  ralia  of  lapraaenlation  wu  enlarged  to  on« 
repreaeniiiive  for  etrery  70,680  peiaona  in  each  aiate,  and  one  additional 
repreaenlatlTe  for  eaeb  atale  having  a  greater  fraction  tfaan  one  moiety  of  the 
aaid  ratio.  Thia  ratio  rednced  the  umnbor  of  the  niembera  of  iha  Hooae  of 
RepreaeotaiiTea,  after  the  3d  March,  1843,  to  333  menbari,  beaideaa  dele, 
gate  from  Ihe  three  terriloriea  then  aiiatiug.  By  thia  rednctioi],  ind  with  (be 
addilion  of  membara  from  dM  new  atatea,lfae  Honaa  oTRepraaentitiTea  con 
atalsd,  on  the  1st  Janoary,  1847,  of  330  uamban,  and  repreasntaliou  by 
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The  rule  of  apportionment  of  the  representatives  among 
the  several  states  according  to  nambere,  baa  been 
attended  with  great  difficulties  in  the  application, 
because  the  relative  onmbers  in  each  state  do  not,  and 
never  will,  bear  such  an  exact  proportion  to  the  aggre- 
gate, that  a  common  divisor  for  all  will  leave  no  fraction 
in  auj  state.  Every  deceanial  apportionment  has  raised 
and  agitated  the  embarrassing  question.  As  an  abso- 
lute,  exact,  relative  equality  is  impossible,  the  principle 
which  bae  ultimately  prevailed,  is  the  principle  of 
approximation,  by  making  the  apportionment  among 
the  several  states  according  to  their  numbers,  ai  near 
at  may  be.  This  is  done  by  allowing  to  every  state  a 
member  for  every  fraction  of  its  numbers,  exceeding  a 
moiety  of  the  ratio,  and  rejecting  all  representations  of 
fractions  less  than  a  moiety.' 


delegaies  of  certain  tcrnlories  hod  ceaud.  The  act  of  Congress  lui  men. 
Honed  ibapreaoribedithat  the  number  ofTepreienlatiTea  in  each  aWle,  nndet 
the  apportionment,  ehonld  be  elected  by  dittrieU,  compoeed  of  coniiBoouB 
lemlbry,  equal  in  number  to  the  nuraberof  represeDlaiireslo  which  the  stale 
ahonld  be  entilled ;  and  that  no  one  dialricl  Bhou!il  elect  more  ihan  one  repre. 
tentiiive.  Tbii  direction  wai  authorized  b;  the  provision  in  ibe  constiiution, 
(art.  1.  sec.  4.)  that  "  the  timca,  placea,  and  manner  of  holding  elecliooa  for 
■analore  or  repreeeatatiTea  ibeJi  be  preacribed  in  eachstaleby  ihelegialatuTe 
thereof;  butiha  Congren  maj  at  any  lima,  by  law,  make  or  alter  luch  regu- 
laliona,  except  aa  to  ibe  piece  of  chooeing  leDitorB."  The  election  of  mem- 
ben  of  Congreea  by  districta  hid  been  heretofore  adopted  in  aome  of  the 
MUes,  end  not  in  other*.  Uniformiiy  on  thia  aubject  was  deeimblc,  and  the 
measure  ilaelf  waa  recommeaded  by  the  wisdom  and  jualice  of  giving,  as 
far  as  poeiible,  to  tlie  local  subdiviaionB  of  the  people  of  each  siute,  a  due 
iafluenee  iu  the  choice  of  repreeeniitiTes,  ao  as  not  to  leave  the  aggre- 
gate minoritf  of  the  people  in  a  stale,  though  approaching  perhaps  to  a 
nujoriiy,  to  be  wfaoUy  overpowered  by  the  combined  action  of  the  numerical 
tMJorily,  wilhoDt  uty  voice  whatever  in  the  national  councils. 

■  See  Story's  Cbaun.  en  f Ac  Cbnaftlnlien,  vol.  iL  pp.  141 — ITl,  where  iha 
Bulyect  is  fally  exammed,  aad  the  opinion  ofMr.  Jefferson,  on  the  one  side, 
aod  Mr.  Webster^  report  in  the  Senate,  in  April,  1833,  on  Iha  other,  are 
giTen  at  lar^.  Theas  docnmenla  contain  the  anbatanco  of  the  aignmenia 
Jot  and  againat  the  principle  of  appordonmeot  as  adopted  and  settled  by 
CoDgreas.    The  same  difficulty  uoee  in  th£  legisUlnie  of  New-York,  in 
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-  The  rule  of  apportionmenC  eetablisbed  by  the  consti- 
tntion,  is  exposed  to  the  objection  that  tliree  fifths  of  the 
staves  in  the  southern  states  are  computed  in  establish- 
ing the  apportionment  of  the  representation.    But  this 
article  waa  the  result  of  necessity,  and  grew  out 
of  the  fact  of  the  existence  *of  domestic  slavery     *931 
in  a  portion  of  our  country.     The  evil  has  been 
of  too  long  standing,  and  is  too  extensive  and  too  deeply 
rooted,  to  be  speedily  eradicated)  or  even  to  be  dis- 
cussed without  great  judgment  and  discretion.  But  the 
same  rule  which  apporticHis  the  representatives,  extends    . 
to  direct  taxes ;  and  the  slaves  in  the  southern  states,   / 
while  they  give  those  states  an  increased  number  of  i 
representatives,  contribute,  on  the  other  hand,  when  that  ' 
mode  of  taxation  is  resorted  to,  equally  to  increase  the 
measure  of  their  contributions.' 
.    The  number  of  the  House  of  Representatives  would 
seem  to  be  quite  large  enough,  on  its  present  computa- 
tion ;  and,  unless  the  ratio  be  hereafter  enlarged  from 
time  to  time,  as  the  exigency  may  require,  the  house 
would  be  in  danger  of  increasing  too  rapidly,  and  would 
probably  become,  in  time,  much  too  unwieldy  a  body 
for  convenience  of  debate  and  joint  consnltation.    A  due 
acquaintance  with  the  local  interests  of  every  part  of  the 
Union  ought  to  be  carried  into  the  bouse,  a^d  a  suffi- 
cient number  collected,  for  all  the  purposes  of  informa- 
tion, discussicoi,  and  dtfiiisive  sympathy  with  the  wants 

1791,  on  (ha  apportionment  of  llw  tuite  representBtioD,  aecording  to  the 
Miwui  ihan  reCBDilf  nken,  •ud  the  ume  principle  of  approxiniBtiDD  wu 
adopted ;  and  tb«  laibor  of  thia  oote  waa  then  one  of  the  memben  of  tbe 
Honaa  of  AmbbuMj  who  concnrred  in  thai  lula.  (Jotimal  ■/'  tJu  ^anmily 
tf  NnB.York,  (at  1791,^.36.)  Bat  the  connitalian  of  New.York  gave 
greater  facility  to  loch  a  Tula,  for  it  directed  the  aenaton  in  sach  diilrict  w 
be  apportioDed  accottjing  to  th«  nnmbcr  of  iha  qnatified  sleoton,  at  ntm  — 
NMry  htt  Bod  thia  ia  the  manner  in  which  the  amended  conalitiHiOD  of  1&32 
wpraeiea  itaalf  an  the  aabject. 
•  Ftdtralut,  ToL  ti.  No.  54. 
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and  wishes  of  the  people.  When  tbese  objects  are  ob- 
tained, any  further  increase  Deither  promotes  delibe- 
ration, nor  increases  the  public  safety.  All  nnmeroas 
bodies  of  men,  although  selected  vith  the  greatest  caie, 
are  too  mnch  svayed  by  passion,  and  too  impatient  of 
protracted  deliberation. 

The  United  States,  in  tbeir  impfovements  upon  the 
exercise  of  the  right  of  representation,  may,  as  we  ap- 
prehend, claim  pre-emisence  over  all  other  governments, 
ancient  and  modem.  Our  elections  are  held  at  stated 
seasons  established  by  law.  The  people  generally  vote 
by  ballot,  in  small  districts,  and  public  officers  preside 
over  the  elections,  receive  the  votes,  and  majntain 
order  and  iaimess.*    Though  the  competition  between 

candidates  is  active,  and  the  zeal  "of  rival  par- 
•232     ties  sufficiently  excited,  the  elections  are  every 

where  conducted  with  tranquillity.  The  legis- 
lature of  each  state  prescribes  the  times,  places  and 
manner  of  holding  elections,  subject,  however,  to  the 
interference  and  control  of  congress,  which  is  permitted 
them  for  tbe  sake  of  their  own  preservation,  and  which, 
it  is  to  be  presumed,  they  will  not  be  disposed  to  exer- 
cise, except  when  any  state  shall  neglect  or  refuse  to 
make  adequate  provision  for  the  purpose.  The  pri- 
vilege of  voting,  as  we  have  already  seen,  is  con- 
ferred upon  all  persons  who  are  of  sufficient  com- 
petency by  their  age,  and  of  sufficient  ability  to  take 
care  of  themselves.     The  ancient  Greeks  and  Romans 


■  Voling  br  ballot  ww  introdoced  in  lfa«  ptoTJDM  of  HaancboMti*  in 
1634  In  Ntw-Tork  iha  poople  voted  noa  sttt  antil  Bflsr  ihe  levolurioQ, 
and  (ban  Toling  bf  ballot  wai  caDatitntlonallr  rottbtiabed.  Elsctiona  ill 
ViieiDiB  and  Kentucky  an  ititl  viva  met,  and  not  b]r  bvUoi,  and  tbit  pro. 
vition  i«  Mlabliahed  b;  tbe  axiatioft  contlilntlona  of  thow  ilatei.  In  Qaorgia, 
■bn,  by  the  conadlndon  a(  1790,  all  elaciiona  by  tha  people  were  by  vol** 
Vina  voce;  bat  die  lepalaiure  migbt  oiberniaa  direct ;  and  tbey  bave  ainco 
declared  all  eleetiona  (o  be  by  ballot. 
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liad  sot  only  vary  knperfect  notions  of  the  value  of  re- 
presentation, but  the  Damber  and  power  of  their  popo- 
lar  assemblies  were  so  great,  and  they  were  so  liable 
to  disorder,  as  to  render  it  a  very  provident  measnre 
with  them,  to  be  guarded  iu  difiusiug  the  privileges  of 
free  citizens.  Not  a  tenth  part  of  the  people  of  Athens 
were  admitted  to  the  privilege  of  voting  in  the  assem- 
blies of  the  people :  aud,  indeed,  nine  tenths  of  the  iohar 
bitaots  throughout  all  Greece  were  slaves.'  In  Sparta, 
tiie  number  of  votes  was  fixed  at  tea  thousand.    In 


^  Mtf»rd'tGmet,-nii.lff.35i.3S7.  InlheUestiwDTG. F. SchaDunn^ 
a  profouiid  Oermin  ichoUr,  Da  Cnmitu*  AlkinuBaiam,  publiihed  in  Latin  in 
1819,  and  Iraiulateii  into  Eogliifa,  at  Ctmbndge,  ia  England,  in  ISS8,  th» 
dsmociBtical  guvwnnHnt  of  AUwH  ii  diwiiMed  with  aiMUdj  endiiion. 
He  •lata,  that  during  ib«  vigout  of  tin  Alhanian  duooerac;,  aver;  dtizeo. 
of  (he  age  o{  eightsen  had  a  rij^t  to  bold  officea,  and  to  give  a  vote  at  lh« 
•Hemblies  of  the  people.  That  the  moat  crowded  anembliea  rarely  ez- 
OMded  8,000,  tbaogh  Attioa  conlabed  90,000  dtiiani ;  pp.  65. 69. 13&  Thnt 
all  were  reckooed  citiieu  whoee  parenia  were  both  auch ;  p,  66.  To  ••• 
•ume  untawfully  the  righla  of  a  cilixen,  waa  puuialied  by  being  aoldinlo 
alavery;  p,  74.  The  asaembliea  of  the  people  wereconTened  bjinagietntM, 
iFritmatt  m»i  Slr«Ugi,y  and  tbe  chairman  or  preaidanta,  {PriUma  aai 
Prm4ri,i  preaidad  at  thasi,  and  [ropoaad  the  aut^eta  to  be  diaanaead,  and 
had  the  btlla  which  bad  been  ^vioual;  prepared  and  aanctioDed  bj  the 
Seaata  (for  the  fandamoDtal  law  allowed  none  othera  to  be  oonaidered,)  ic 
cilad,  and  gave  pcrmiaaion  to  the  MMOia  W  apeak,  iboiub  the  Hbartr  of  ad- 
draaaiiv  the  pa<^e  «n  the  aniyeci  frma  the  Beau,  waa  open  to  all.  The 
chaitman  alao  put  the  qoealion  to  *ole,  whether  to  adopt  or  reject  the  pro. 
poeition.  The  aaaembly  had  the  right  to  Tar;  or  alter  it ;  pp.  53. 61. 90.  101. 
104  107.  130.  345.  The  people  geneially  roted  by  ahow  of  band*,  and 
■omatimea  by  ballot ;  p.  UT.  They  voted  by  iribea,  (of  which  there  wen 
ten,)  but  a  m^iority  of  the  whole  aaaembly,  oollectiTely,  decided. 

The  etraotare  and  hiaiocy  of  the  Atbeaiaa  democracy  haa  mnch  to  wan, 
and  vary  little  to  eonaole  the  Irienda  of  freadran.  From  the  inourable  deliMt, 
unoBg  olhaiB,  of  anambling  the  people  to  make  law*  in  rnaieee,  aod  not  by 
lepceaentaiion,  and  from  the  want  of  a  dua  and  weU-definad  aeparaiioD  of  the 
powen  of  government  into  dialinci  dapartmaaia,  that  celabraud  republic 
tiOMine  vi<daDt  and  proQigale  in  ita  career,  and  ended  in  dsspotiam  and 
alavery>  The  geneiil  aaaembliea  of  the  people,  without  any  tdequate 
check«,  aaearoed  tuid  exeiciaed  all  the  anpiama  powen  of  the  etale,  legiaU- 
tire,  axecDtive  and  judicial. 
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Rome,  this  privilege  was  for  many  agea  confined  to  the 
Pamaria  of  the  city,*  and  it  continued  to  be  so  con- 
fined, and  to  he  tolerable  in  its  operations,  until 
*333  (he  memorable  social  war  'extended  it  to  all  the 
inhabitants  of  Italy,  south  of  the  Rubicon  and  the 
AmUB.  As  no  test  of  property  or  character  was  re- 
quired, and  as  the  people  assembled  within  the  walls  of 


*  Tfainy.GTa  tribes  roied  in  the  eamitia  held  in  the  city  o(  Rome ;  hut  the 
ciij  tlibes  (_Pltb*  vrbana)  coneiiled  only  a!  four  within  the  walU  of  the  city, 
and  the  Literii  were  inscribed  in  the  city  iiibei.  The  other  thiny.ona 
tribe*  were  niral  tribse,  who  occupied  the  Isnde  for  a  canndetabla  diatrictof 
country  around  the  city,  and  they  were  thsniting  and  influenlial  body.  Sm 
Lonintt  Q.  Snitw,  No.  113,  for  June,  1B36,  the  Review  of  Proreaeor  Dm. 
naa'i  Hiatory  of  Rome.  But  the  Roman  bIbtcb  were  not  repreeenied,  and 
Rome  eiercieed  the  licht  of  abaolute  soTereigniy  over  Ihe  domininna  of  ita 
auxilitrieB.  The  Roman  citltenii  who  exclunTsly  eierciaed  ae  voiera  tba 
powen  of  goremmenl,  bore  Iherefore  a  very  email  praporlion  in  numberale 
the  groas  amonnt  of  ifae  inhabilanta.  The  Roman  mode  of  paaaing  1aw»,  and 
votiof  in  iheir  cemifra,  wiu  orderly,  and  under  great  eheekt,  during  the  beat 
perioda  of  (he  gaTeramenl.  When  a  law  was  proposed  and  diacntted,  and 
(be  religions  rilea  doly  pflifonned,  and  no  intercesaion  made,  the  people  prO> 
ceeded  (o  vole,  and  every  dtizen  was  ordered  to  repair  lo  his  century.  The 
method  of  vuting  was  originally  eina  voet,  but  after  the  year  of  the  city  614, 
it  WIS  by  ballot  by  the  Itfst  tahtUarite,  which  applied  equally  to  the  election 
of  iDBgisttates,  to  pnUic  triala,  and  lo  making  and  repealing  laws.  The 
people  were  made  to  pus  in  order  over  aotnE  narrow  planks,  eeJIed  panUt, 
into  the  Mtpta,  or  encloaares,  where  certain  officeiB  delivered  to  every  voter 
two  tablet!,  one  for  and  one  against  the  pnipoeitinn,  and  each  person  threw 
into  a  obeal  v^ich  of  Ibem  be  pleased,  and  they  were  pointed  off,  and  tha 
freatest  number  of  point*  eitbet  way  determitied  tbe  aenae  of  the  oenintr, 
and  tbe  greatest  nomber  of  oentories  passed  for  tbe  voice  of  the  whole  people, 
wbo  either  paaaed  or  rejected  tbe  law.  See  HeinteeiBif  AnHfuit.  Sem.  Jtr. 
lib.  I.  tit  9.  sec.  3 — 1 1.  Opera,  tome  iv.,  where  the  ancient  learning  on 
the  aabject  is  collected.  And  see  Hoolie'i  Bom.  Ritt.  b.  1.  c  7.  sec.  4,  note. 
Cicero  condemned  Ihe  secret  vole  by  ballot,  as  being  ■  cover  for  eormpt  and 
hypoctilioal  vote*.  Hit  object  «r«s  to  obtain  or  meaanre  Ihe  moral  value  of 
tbe  voles,  by  a  comideration  of  tbe  peraona  who  gave  them.  Cie.  de  Lrgibai, 
b.  3.  Mr.  Baibam,  the  tnnalalor  of  Cicero's  Treatisst,  Bt  StftMtea  and 
Dt  LegHat,  in  bis  note  lo  b.  3,  Jh  LegHwi,  learnedly  discasses  ibe  anpertoi 
v^oe  Mid  nJeiy  of  open  vatiog  by  poll ;  but  tbe  orderly  and  apecific  mode 
of  votiiig  by  ballot  tMina  to  rander  tbe  latter  preferable  in  that  point  «l 
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Rome  in  immeoBe  masses,  and  not  merely  to  vote,  but 
to  make  ]aw8,  this  great  innovatioD  produced  the  ntmoat 
anarchy  and  comiptioQ,  and  has  justly  been  regarded 
as  precipitatiDg  the  foil  of  that  commonwealth." 

The  English  nation,  in  common  with  the  other  feudal 
governments  of  Europe,  anciently  enjoyed  the  blessings 
of  popular  representation,  and  the  knights,  citizens  and 
burgesses,  were  intended  to  represent  the  fanners,  mer- 
chants and  manufacturers,  being  the  several  orders  and 
classes  of  people  of  which  the  nation  was  composed." 


tH*<  Etprit  iet  Loix,  toim  i.  lib.  9.  c.  % — Ora»d.  tt  Dttai. 
cUt  Bom.  e.  9.  Augiului  &l]ow«d  the  DecnrioDi,  or  priTileged  citiiena,  in 
(he  proviDcial  charured  citiei  in  lU,ij,  to  vote  *t  home  for  RomiD  magis- 
trmWi,  and  (o  Mod  in  aritiag  thtir  tallett  andtr  ■*■!  to  tlu  ptUt  at  Same. 
This,  M)'i  Suoionioi,  wu  canferriag  npaa  tb«m,  ia  ■  itgrte,  lbs  prinlegn 
■Dd  digDJtr  of  Rome  itaelC    SHfUa.  Aug.  c.  46. 

k  1  BUtk.  Com.  174.  MOUr  on  tht  EKglith  ConHitmtion,  b.  9.  c.  &  mo. 
] .  In  all  the  northern  naliona,  Mf  i  Tianur,  in  bia  learned  HitUrg  of  Emg- 
land  daring  lie  Middle  Age*,  vol.  i.  416,  great  coancila  were  attached  to 
the  mling  ebief,  from  their  fint  emeiging  from  the  woodi  of  Germanr.  The 
deatructioii  of  the  Anglo-Sezon  nobility,  in  their  reTolta  againtt  WiUian  the 
Conqneror,  andthe  confiacadon  of  their  ptipertf  among  his  Norman  barona, 
had  annihilated  the  membera  of  ibalr  BDcienl  witlenagemota,  bnt  did  not  ter- 
minate the  inaiiiaiioD.  The  Normio  barona  were  aa  indspendent  ai  the 
Saxon  witana,  and  they  BDiTonndad  the  aovaraign  in  a  naltonal  oonneil,  aa 
well  after  the  conqneai  aa  before.  But  though  the  national  conncila,  whioh 
ware  comnion  is  ifao  Celtic  and  Tenlonic  tribea,  ma;  hiTs  contained  within 
dtem  the  germ  of  the  Eogliih  parliametii,  yet  the  modem  antiquanaiia  gen. 
'enllf  oonolude,  that  the  Anglo-Saxon  wittenngemat  had  no  npreientaiion 
of  the  aeorle,  or  inferior  fraenien.  It  conaiated  of  ths  monarch,  tbs  ari>. 
tocracy  and  the  clergy,  with  very  Uttls  of  ihe  real  Ubertf  of  delibereiioB  and 
voting.  HaUmm  on  tkt  Middle  Agt;  c.  B.  part  1.  Tunm"*  Hi*I.  of  tlu 
Anglo-Saxon*,  vol  ui.  Falgrove'*  Hirt  ff  EnglMd,  vol.  U  Sv  Wm. 
Bttkom't  Digniti**,  Feudal  and  Parlununtarji.  The  laiiet  writer  oon- 
cludea,  from  a  carefnl  eiaminaiion  of  an  immsnae  mau  of  ancient  doen. 
menla,  that  there  eiialed  no  delibsralivG  legiilaliTC  aaaembly  in  Elngland  prior 
K>  the  reign  of  Han.  IIL  Thai  wte  the  era  of  tha  eatabliahmeni  of  magna 
tktrtm,  which  declared  that  09  taxation  (the  three  fendal  aid*  exeapted) 
wu  to  bw  inpetad  b«t  by  parliament,  which  wu  to  conaiat  of  Ihe  higher 
deigy  bimI  nohilily,  aod  of  tha  tenanla  in  chief  undai  the. crown.  Thia  wat 
theenof  iha  iatrodtictioD  of  popniar  reprMtntatian  in  Elngland,  and  of  the 
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But  the  DiDtatiDDS  of  time  and  anamerce,  is  depop- 
ulating ancieat  borougbs,  and  in  establishing  new  cities, 
and  great  manufacturing  esUbUshioeDlSi  without  any 
direct  parliamentary  representation,  insensibly  changed 
the  structure  of  the  House  of  Commons,  and  rendered  it, 
in  theoty  at  least,  a  very  inadequate  and  imperfect 
organoftbewillof  the  nation.  Archdeacon  Faley 
*934  observed,  *many  years  ago,*  that  about  one  half 
of  ifae  commons  were  elected  by  the  people,  and 
the  other  half  came  in  by  purchase,  or  by  the  nomina- 
tion of  single  proprietors  of  great  estates.  So  extremely 
imequal  was  the  popular  vote  at  elections  in  England, 
I  that  less  than  seven  thousand  voters  retumfid  nfinr^y""" 
I  half  of  the  House  oi  Commons. "     But  notwithstanding 


MiablUhiiMiit  of  iheHoDw  of  Common*  iaibe  timaof  Hon.  IILiodEdirMd 
L  Iianili  hold  bj  Itaiti  laoura  wera  held  on  tho  coadilion  of  peiformiiiB 
oomin  aerTicas  ;  aod  beinc  parfonDod  or  rendiTad,  tbs  feodttoiy  could  doe 
lightfuUr  be  Mxned  further  wilhoul  hk  eoueat.  Th«  royal  towiu  obnia- 
«d  cbarlera  of  pri*ilegea  by  which  chef  weis  relisTed  from  arbinwf  (aialKHi 
OB  pariof  or  rendarioj;  (he  adpolated  uaaaameDla.  WhsD  the  waala  of  tho 
crotrn  {Deraued,  and  fanher  aidi  were  iieceaBary,  ii  wu  daatned  oxpediaat 
(ot  tho  kiof  and  his  council  of  psets  to  coDiult  ihs  wiabaa,  and  take  (hs 
eoDieni  of  the  amall  coanirf  frMholden  and  ihe  inhabiUnla  of  the  cilie*  and 
botougba ;  and  knighta,  ciliiana  and  bargeMea  wara  iccordiDglj'  inmmoBod 
to  B^eai  br  raprooonuiion  in  th«  gicai  coancil  or  legiilatura  uodet  iho 
fendal  ayalem.  The  fint  odiot  foi  ika  alacdoo  of  a  ropnaencatioQ  of  tke 
esmmomdlf  of  Ihe  realm,  of  knighia,  citiieDi  and  burgeoea,  from  ooanliea, 
ejiiea  and  borongfaa,  were  iMued  under  the  nauTpalion  of  Simon  Hontforti 
ia  ihe  49  of  tL  III.  The  great  council  of  the  nation  had  hitherto  oooaiaud 
of  tin  prelatei  and  harooa,  aiaialed  by  the  officcn  of  tlio  aUte,  and  tbe 
jodgae. 

•  J&ral  FIOMophy,  p.  369,  edit.  1TB6. 

k  In  1881,  it  wu  aaaartad,  that  out  of  aui  hundred  and  fifty-eight  mom- 
bats,  of  whiah  tbe  Eagtiah  Hoiua  of  Commona  conaiHed,  ihe  nutaber  of 
If  ,  tar  luiDdnd  and  ei^ly-aeTea  ware  elected  by  one  handled  and  fbity-fnir 
tt^  pana,  and  one  bnodrvd  and  twcmy.tbne  eommouBra.  In  183S  the  En^idi 
Hoaae  of  CommoRt  waa  reformed  by  thne  apvenl  atotntm,  pawed  lo  ammii 
Ua  Tefrwmntatiam  a/  lie  p»i>fle  e/  EmgUmd  m*d  Wait;  ScatUnd  and  In. 
Umd.  Under  the  firat  of  iheae  aiaiawa,  fifty-aii  Engliah  borougha  were  to- 
tally ditbrnachited,  and  thirty  baroDgha  were  reduced  each  lo  th*  right  of 
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the  great  imperfectioii  of  the  constitution  of  the  English 
House  of  Commons,  if  it  were  to  be  tested  by  the  arith- 
metical accuracy  of  our  own  political  standards,  never- 
theless, in  all  periods  of  En^sh  history,  it  felt  strongly 
die  vigour  of  the  popular  principle.  While  oa  the  con- 
tinent of  Europe  the  degeneracy  of  the  ieudat  system, 
the  influence  of  the  papal  hierarcbjr,  the  political  maxims 
of  the  imperial  or  civil  law,  and  the  force  of  standing 

relurniag  onlrone  member.  Twenly-tvo  now  boroughi  wsre  created,  trith 
a  right  10  sieh  of  retaining  Iwo  memben;  and  Mancheater,  Binniagtum, 
IiMda  Bad  Sheffield,  vera  smaog  the  town*  invatted  with  tbu  privilege.  Six- 
teen other  new  boionghi  were  creited  vith  the  right  to  each  of  leluming 
one  membar.  Thiny.four  ahiraa  were  nibdiTided  in  reaf  act  to  membera  of 
parliameat,  lo  aa  to  give  an  increaae  of  aizly.three  ktiighla.  The  qoalifi- 
oaliuaa  of  decum,  eonaiaUug  of  freebolden,  leiaoaa  and  copjhohlars,  wera 
•llered,  ud  the  name  of  eret;  *out  required  (o  ba  previoualf  regialered. 
The  number  of  memben  of  the  reformed  Houie  of  Commont  can«i*t«  in  the 
■ggregate  of  668,  the  came  number  ai  before  the  raformed  bill,  riz.,  417 
membera  far  England,  39  for  Walei,  53  for  Saotland,  and  105  for  Ireland. 
Bf  the  Engliah  reform  ael  of  9  tod  3  Wm.  4.  c.  46,  the  qualificationB  of 
alectonof  the  commonaUouee  ofPatliament,  for  tn>fA(aa/lif  (iJrn,Hare 
aabalantiillr  as  fallow! :  Thai  they  moat  have  a  freehold  or  eopirhold  ealate 
is  poaaeaaiaa,  or  w  leeaae  or  anignee  in  poaaeanon  of  the  nnezpiisd  reaidoe 
of  a  lenii  of  aiilj'  feara,  of  the  riear  yearly  value  in  either  eiea  of  not  leM 
than  £10,  above  all  reata  and  chargea  thareon  i  oi  of  the  unexpired  reai- 
doe in  poaaeaaion  of  a  term  of  twenty  year*,  ofibe  elBar  yearly  value  of  £50, 
above  all  taitlaand  chargea;  or  be  a  tenant  in  occopalion  of  landa, liable  lo 
a  yearly  rent  of  £50.  The  elector  mual  alio  have  been  du)f  regiatered, 
and,  to  be  enhtled  lo  the  rrgialry,  he  mual  bava  bean  in  tlie  acCna]  poaeee. 
eion  of  the  hauee,  or  of  the  renia  and  profile  thereof,  for  ais  monilia  previotia 
to  the  last  day  of  July  in  each  year.  The  elector  for  eificena  and  inrgintt 
muat  occupy,  aa  owner  or  tenant,  ■  house  ot  building,  either  aBpaiataly  or 
joinily,  with  land  within  the  borongh,  of  the  clear  yearly  value  of  £10,  and 
rated  to  the  pom- rate,  and  been  diJy  legiaiared,  andaieaidsnt  for  aiimandia 
previoiu  to  ibe  Itai  day  of  July  in  eaoh  year.  Tbe  regulatiotia  tespeeling 
tiie  regiatry  and  the  reviiion  of  tbe  liata,  ue  epeciGc  and  minute,  to  guard 
more  effeciaally  agnjaai  the  deatmelive  evil  of  fraudulent  and  (poriooa  votaa. 
No  petaon  is  entitled  to  vole  nalee*  hia  Dune  appeaia  on  the  regiatet  of 
alectois,  and  his  qualification^  cannot  be  queadooed  at  the  poUa,  except  on 
three  pointa :  (I.)  Hia  identity  with  the  peiaon  regiatered  ;  (3.)  aa  to  having 
voted  already  at  the  election ;  (3.)  that  lie  continnea  lo  poneaa  the  regiatered 
qualification. 
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armies,  extioguiahed  the  bold  and  irregular  freedom  of 
the  Gothic  governments,  and  abolished  the  representation 
of  the  people,  the  English  House  of  ComaaoDS  continued 
'  to  be  theasylum  of  European  liberty;  and  itmaintained 

its  station  against  all  the  vislence  of  the  Plantagenet 
line  of  princes,  the  haughty  race  of  theTudors,  and  the 
unceasing  spirit  of  despotism  in  the  house  of  StuarC 
And  when  we  take  into  consideration  the  admirable 
plan  of  their  judicial  polity,  and  those  two  distinguished 
guardians  of  civil  liberty,  trial  by  jury,  and  the  freedom 
of  the  press,  it  is  no  longer  a  matter  of  astonishment 
that  the  nation,  in  full  possession  of  those  inestimable 
blessings,  should  enjoy  greater  security  of  person  and 
property  than  ever  was  enjoyed  in  Athens  or  Sparta, 
Carthage  or  Rome,  or  in  any  of  the  commonwealths  of 
Italy,  during  the  period  of  the  middle  ages. 
.  I  proceed  next  to  consider  the  privileges  and  powers 
of  the  two  houses  of  congress,  both  aggregately  and 
separately.  The  congress  is  to  assemble  at  least  once 
in  every  year,  and  such  meeting  shall  be  on  the  first 
Monday  in  December,  unless  they  by  law  appoint  a 
different  day.' 
riiTii^a  *235  *Each  bouse  is  made  the  sole  judge  of  tbe  elec- 
loiun  of  tion  return,  and  qualifications  of  its  members.)* 

The  same  power  is  vested  in  the  British  House  of 
Commons,  and  in  tbe  legislatures  of  tbe  several  states ; 
and  there  is  no  other  body  known  to  the  constitution,  to 
which  such  a  power  might  safely  be  trusted.  It  is 
requisite  to  preserve  a  pure  and  genuine  representation, 
and  to  control  the  evils  of  irregular,  corrupt  and  tumult- 
uous elections  }  and  as  each  house  acts  in  these  cases  in 
a  judicial  character,  its  decisions,  like  the  decisions  of 
any  other  court  of  justice,  ought  to  be  regulated  by 


*  Art.  I.  «ee.  4 
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known  principles  of  law,  and  strictly  adhered  to,  for  tbe 
aake  of  uniformity  and  certainty.  A  majority  of  each 
bouse  constitutes  a  quomm  to  do  business,  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  compel  the 
attendance  of  absent  mfimbers,  in  such  manner  and 
under  such  penalties  as  each  house  may  provide.* 
Each  bouse,  likewise,  determines  the  rules  of  its  pro- 
ceedings, and  can  punish  its  members  for  disorderly 
behaviour ;  and,  with  the  concurrence  of  two  thirds, 
expel  a  member.''  Each  house  is  likewise  bound  to 
keep  a  journal  of  its  proceedings,  and  from  time  to  lime 
publish  such  parts  as  do  not  require  secrecy,  and  to  enter 
the  yeas  and  nays  on  the  journal,  on  any  question,  when 
desired  by  one  fifth  of  the  members  present."  Neither 
house,  during  the  session  of  congress,  can,  without  tbe 
assent  of  the  other,  adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting.^  The  members  of  both  houses  are 
likewise  privileged  from  arrest  during  their  attendance 
on  congress,  and  in  going  to  and  returning  from  the 
same,  except  in  cases  of  treason,  felony  and  breach  of 
the  peace."    These  privileges  of  the  two  houses  are 


■  In  ibe  Engluh  Houm  of  Commoni  fott;  memben  >ra  requmie  to  fonn 
t  qtiori:m  for  business ;  but  in  1833  the  requinta  Bumber  wag  reduced  lo 
twenly.  ao  far  ai  lelaled  to  the  moming  eillingi,  appropritted  lo  privtle 
buaiiicEa  and  petition*.     The  House  of  LonlB  in>;pioc«ed  lo  bnsineM  iff 
only  thrq^  lords  bejrMent. 

T  TSe  power  of  eipuleion  U  in  its  nsEura  di«ctelionary,  and  iu  eiereiBe 
of  B  more  aumniBiy  character  than  the  power  of  jodicial  iribunila.  Case  of 
/.  Smith,  1807.  The  eases  are  numeroiu  in  which  member*  of  the  Hdum 
•f  Commons  in  England  have  been  eslled  to  accuant  and  punished  bjr  ad< 
monition,  imprisanment  or  eipuleion,  as  the  ense  might  require,  for  offenaiia 
words  or  conduct  before  the  Hook.  May'i  TVealiie  en  the  Law  of  Par- 
li«mrat,  p.  BO. 

'  Art.  1.  sec  5.  *  Ibid. 

'  Art  1.  sec.  C  Thie  privilege  is  confined  lo  the  memben,  and  doe*  not 
extend  to  iheir  eerranti,  and  it  appliei  u  well  to  uretu  oi 
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obvionsly  neceesary  for  their  preservation  and  character; 
and,  what  is  still  more  important  to  the  freedom  of  delil^ 
eratiun,  no  member  can  be  questioned  oat  of  the  hoaee 
for  any  speech  or  debate  therein.* 

There  is  no  power  expressly  given  to  either  house  of 
congress  to  punish  ibr  contempts,  except  when 
*S36    committed 'bytheirownmembers;  bstinthecaae 
1 1  of  Andertm,  who  was  committed,  by  order  of  the 

House  of  Representatives,  for  a  contempt  of  the  bonae, 
and  taiien  into  custody  by  the  sergeant-at-arms,  an  ac- 
tion of  trespass  was  brought  against  the  officer,  and  the 
question  on  the  power  of  the  house  to  commit  for  aeon- 
tempt,  was  carried  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States.**  The  court  decided,  that 
the  house  had  that  power,  and  that  it  was  an  implied 
power,  and  of  vital  importance  to  the  safely,  character 


Brreate  on  meine  procsBa.  The  urest  ia  illegal  and  yrai,  and  slier  tbe  ceaaa- 
tioQ  or  the  piiTiiefB,  ibe  memVei  ro>7  be  eirealad  tie  twm  fur  ihe  asms  cause. 
If  elected  a  member  iciilc  in  cmUdi/,  on  civil  proccHH  or  aaj  kiEd,  hia 
piinlega  aa  a  member  operatea  (o  enlido  him  (o  hia  diacberge  during  the 
cODtinuance  of  the  privilege.  This  ie  the  English  parliementarr  l>«.  May'* 
TVaatiM,  ^.  pp.  93.  97.  But  by  anretal  atatutes  in  (he  raign  of  Geo.  IIL 
(10  Geo.  IIL  45  Geo.  QL  47  Geo.  III.)  privilege  ia  no  't\ay  of  proMedlDga 
in  civil  anita,  down  to  Judgment  and  eieenlion,  with  (he  exception  of  per- 
BOD*l  urest  and  impriaonment,  nor  doea  the  privilege  extend  to  eommitmcnla 
for  conlempla  in  conrli  of  justice.  Weltaslar'a  eaie  and  Charlton'a  coae, 
cited  in  May'i  Tremtitt,  ^.  108, 11)9. 

^  Art.  1.  see.  6.  The  question  whether  o  senBloror  member  of  the  Hoaa« 
of  RBpreaenlBtives  was  liable  to  impeachment  for  conduct  in  his  legislative 
capacity,  is  considered  by  Mr.  Joetice  Story  in  his  Commentaries,  vol.  ii.  pp. 
2S9 — 363 ;  and  the  weight  of  anihorily,  and  the  reaaun  and  polio;  of  the 
thing,  are  decidedly  in  (he  negative,  and  in  favourof  the  principle  thai  men. 
bwe  of  congreaa  shonld  be  exempt  from  impeachment  and  paniahmeni,  for 
acts  done  in  (heir  colleolivs  or  congreraionel  cspacily.  Though  a  membei 
of  emigreia  ia  not  reaponsibla  out  of  congreaa  ibr  werda  spoken  there,  though 
lUbeUona  upon  indiTidaala ;  yet  if  be  cansea  his  apeeeh  to  be  pnbliahed,  he 
/may  be  pnniahed  as  for  a  libel  by  action  ur  indiciment.  This  is  the  English 
I  and  the  juat  law.  The  caws  of  Uird  Abiagiaa  and  of  MeCreevey,  3  Bq. 
N.  P.  Gun,  S38,  1  M.  &  S.  378. 
k  Aodeiaon  v.  Dunn,  6  m«atoii,  304 
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and  digoi^  of  the  honae.  The  necessity  of  its  existence 
and  exercise  was  founded  on  tbe  principle  of  s^f-pre- 
■ervadon  ;  and  the  power  to  punish  extends  no  further 
than  imprisonment,  and  that  will  continue  no  longer 
than  the  duration  of  the  power  that  imprisons.  The  im- 
prisonment will  terminate  with  the  adjournment  or  dis- 
solution of  congress.* 

The  House  of  Representatives  has  the  exclusive  right 
of  originating  all  bills  fw  raiwng  revenue,  and  this  is 
tbe  only  privilege  that  house  enjoys  in  its  legislative 
character,  which  is  not  shared  equally  by  tbe  other ; 
and  even  those  bills  are  amendable  by  the  Senate  in  its 
discretion.''    Tbe  two  houses  are  an  entire  and  perfect 


■  The  daratian  or  im prison tnent  for  coniempU  Ienii[na[eB  also  in  England 
opoD  Um  oloM  of  thf  existing  nniDii  of  parliameni.  Stockdele  v.  Hantbrdr 
lUMd  in  Slmf't  TVmIim  m  tit  Primltget  of  ftrrliament,  p.  75.  Tbe  deoi. 
son  of  the  Sapreme  Court,  io  the  cose  of  Anienon,  ia  Bccompenied  with  a 
coane  of  reaioning  which  would  «eem  to  be  Bofficisnt  <a  place  the  Bulhorily 
of  either  hon*e  of  eoBgre««  to  pnoidi  cootenipia  and  tavaches  of  privileges 
on  the  rnoel  eoKd  foondalion,  independent  of  the  abaotnla  anlhoritf  of  die 
deciaion.  The  conBlilutional  nxareiae  of  the  aame  power  by  each  houae 
of  partiamenl  baa  been  repeatedly  vindicated  in  Weatminster  Hall  in  the 
mOBi  aaaaterlr  manner.  Lord  Ch.  J.  De  Grey,  in  Rei  v.  Crosby,  3  WU». 
Sap.  188.  Lord  EUenboroogh,  in  Boidelt  v.  Abbott,  14  Etat't  Rep.  1.  It 
ia  ■  power  inheieDl  in  all  tafialatite  aaHntbliaa,  and  ta  enentiel  to  enable  them 
to  Blecala  their  great  tniali  with  freedom  and  aafely  ;  and  it  baa  been  fre- 
qnenily  emdeed,  not  only  In  congress,  but  by  the  respective  btanches  of 
the  state  legialatures,  and  may  be  conaidered  as  indiapnlebty  acknowledged 
and  Mtded.  Sltr^t  Camwunlani$,  vol.  ii.  305^^17.  What  acta  ahall 
aMMHmC  lo  a  conlempl  of  either  houae  of  congien  are  not  defined,  and  must 
be  lefl  lo  the  judgioenl  and  diecretion  of  the  houae,  under  the  circumilances 
of  each  case.  In  England,  libela  upon  the  cbaraelei  or  proceeding*  of 
eiibei  booaa  of  pariiameDl,  or  of  any  of  ite  members,  are  regarded  as 
braaehea  of  priviltee.  asd  puniabable  la  for  conlampla,  by  impriMDiDsnt. 
JUay**  TVMliae  ea  lit  Lorn  and  PrinUgst  of  Parliameni,  p.  63.  Bnrdeit 
r,  Abboll,  tapra.  But  with  ua,  anch  a  couno  of  redreu  baa  not  been 
adopted,  and  tbe  honae  tbat  wae  injured  would  probably,  if  redress  was 
lottghl,  direct  a  pnblic  praaecution  by  indictment.  Tbe  act  of  congreea  of 
14lh  Jnty,  1798,  made  it  an  indictable  offence  to  libel  the  gorernnient,  con. 
greas  or  Preaideni  of  the  United  Statae.    See  ia/ra,  toI.  ii.  34. 

*  Art.  I  ace.  7. 
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check  upon  each  other,  in  all  business  appertaining  lo 
legislation  ;  and  one  of  them  cannot  even  fidjoum,  during 
the  session  of  congress,  for  more  than  three  days,  with- 
out the  consent  of  the  other,  nor  to  any  other  pliice  than 
that  iu  which  the  two  houses  shall  be  sitting.* 
„  of  The  powers  of  congress  extend  generally  to  all  sub- 
jects of  a  national  nature.  Many  of  those  powers  will 
heFeaftei  become  the  subject  of  particular  observ^ion 
and  criticism.  At  present,  it  will  be  sufficient  to  ob- 
serve, generally,  that  congress  are  authorized  to  provide 
for  the  common  defence  and  general  welfare,  and  for 

that  purpose,  among  other  express  grants,  they 
"237    are  authorized  to  lay  and  collect  taxes,  Muties.im- 

poats  and  excises; — to  borrow  money  on  the  credit 
ofthe United  States;  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  In- 
dian tribes ; — to  declare  war,  and  define  and  punish 
oSences  against  the  law  of  nations; — to  raise,  maintain 
and  govern  armies,  and  a  navy ; — to  organize,  arm  and 
discipline  the  militia ; — and  to  give  full  efficacy  to  all 
powers  contained  in  the  constitution.  Some  of  these 
powers,  as  the  levying  of  taxes,  duties  and  excises,  are 
concurrent  with  similar  powers  in  the  several  states ; 
but  in  most  ca^es,  these  powers  are  exclusive,  because 
the  concurrent  exercise  of  them  by  the  states  separately, 
would  disturb  the  general  harmony  and  peace,  and  be- 
cause they  would  be  apt  to  be  repugnant  to  each  other 
in  prEictice,  and  lead  to  dangerous  collisions.  The 
powers  which  are  conferred  upon  congress,  tmd  the  pro- 
faibitioas  which  are  imposed  upon  the  states,  would  seem, 
upon  a  fair  and  just  construction  of  them,  to  be  indis- 
pensable, to  secure  to  this  country  the  inestimable  bless- 
ings of  union.     The  articles  of  confederation,  digested 
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during  the  American  wax,  intended  to  confer  upon  con- 
gress powers  nearly  equal  to  those  with  which  they  are 
now  invested ;  but  that  compact  gave  them  none  of  the 
means  requisite  to  carry  those  powers  into  eSect.  And 
if  the  sentiment  which  has  uniformly  pervaded  the  minds 
of  the  people  of  this  countiy  be  a  just  one,  that  the  con- 
solidated union  of  these  states  is  indispensable  to  our 
national  prosperity  and  happiness — and  if  we  do  not 
.  wish  to  be  once  more  guil^  of  the  great  absurdity  of 
proposing  an  end,  and  denying  the  means  to  attain  it — 
then  we  must  conclude,  that  the  powers  conferred  upon 
congress  are  not  disproportionate  to  the  magnitude  of 
the  trust  confided  to  the  Union,  and  which  the  Union 
alone  is  competent  to  fulfil. 

The  rules  of  proceeding  in  each  house  are  substan- 
tially the  same ;  and  though  tbey  are  essential  to  the 
transaction  of  business  with  order  and  safety,  they  are 
too  minute  to  be  treated  at  length  in  an  elementary 
survey  *of  the  constitutional  polity  and  general  "238 
jurisprudence  of  the  United  States.-  The  House 
of  Representatives  choose  their  own  speaker,  but  the 
Vice-President  of  the  United  States  is,  ex  o^cio,  presi- 
dent of  the  Senate,  and  gives  the  casting  vote  when 
they  are  equally  divided.  The  proceedings  and  discus- 
sions in  the  two  houses  are  public.  This  afibrds  the 
community  early  and  authentic  information  of  the  pro- 
gress, reason  and  policy  of  measures  pending  before 
congress,  and  it  is  likewise  a  powerful  stimulus  to 
industry,  to  research,  and  to  the  cultivation  of  talent 
and  eloquence  in  debate.  Though  these  advantages 
may  be  acquired  at  the  expense  of  much  useless  and 
protracted  discussion,  yet  the  balance  of  utility  is 
.  greatly  in  favour  of  open  deliberation  ;  and  it  is  certain, 
from  the  general  opjKtsition  to  the  experiment  that  was 
made  and  continued  for  some  years  by  the  Senate  of 
the  United  States,  of  sitting  with  closed  doors,  that  such 
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a  practice,  by  any  legislative   body  in  this  country, 

vould  not  be  endured. 
>K     The  ordinary  mode  of  passing  laws  is  briefly  as  fol- 
""  lows  :■  One  day's  notice  of  a  motion  ibr  leave  to  bring 


■  See  lie  Maniing  rule*  and  ordtr*  «f  lAe  ZTmim  tf  Btfrt»tnlatita, 
printed  in  1795,  by  Francii  Chitda.  The  rules  end  forms  of  proceeding 
ia  legiil>.liTa  bodies  era  not  onljr  essentisl  to  orderly  and  free  diecueman 
and  deliberation,  bnt  thoee  forms  become  substance ;  for  ibey  operate  as 
safeguards  of  liberty,  and  a  protection  to  ibe  minohl)'  against  the  lioleoce 
•nd  lytaony  of  the  mnjoriiy.  It  wu  an  obserratioD  of  Mr.  Onsloir,  for 
many  yeais  apeaker  of  ibe  English  House  of  Common*,  that  be  had  often 
beard  old  and  eiperieueed  membeia  uy,  that  nothing  tended  more  tn  throw 
power  into  Ibe  handa  of  the  administntion,  than  a  neglect  of  or  departure 
fimn  the  ml«a  of  proceeding.  H^UtF»  Frectdeatt  ef  Frvcitdingi  is  tie 
Bimie  ^Grainuns,  and  Jefferton^t  Manual  of  Parliaamtary  Pracliee,  and 
eapeciilly  Jfay't  TrtatiMupoH  the  Laa,  FrimUgti,  Proeeeditigt  tad  Vaagt 
f/'  Ftaiiamttit,  London,  1844,  and  Ouikaig'*  Salet  of  pTVmdiwg  and 
BibaU  m  Dtliberttiut  AMtmUim,  Boaton,  1B45,  ought  to  be  thoroughly 
Studied  by  alt  loading  atid  efficient  members  in  legislative  assemblies. 

Among  the  rulea  of  the  House  of  Represenlaliiss,  the  eslabliBhrnent  of 
what  ia  termed  lie  pmivu*  gaedten,  is  of  great  importance.  It  is  under- 
stood not  to  apply  when  a  bill  or  motion  ia  under  diecuosioa  in  a  coramttue 
of  the  whole  house,  bul  only  when  the  esms  ia  before  the  bouse  with  the 
■peaker  in  the  chair.  The  proTious  question  is  admitted  when  demanded 
by  a  majotity  of  the  membcTa  present ;  and  it  enable*  a  majority  at  any 
tune  to  put  cu  end  in  tte  Ae«M  to  all  diecOMion,  and  to  put  the  minority  to 
ailence  by  a  prompt  and  final  Tote  on  the  main  question.  It  is  whether  the 
queetion  under  debate  shall  now  be  pat ;  and,  until  it  is  decided,  it  precludes 
all  amendmant  and  debate  of  the  main  question,  and  all  motions  (o  amend, 
commit  or  poetpone  the  main  question.  IT  the  pravions  question  be  decided 
affirmatitiely,  the  main  question  i*  to  be  put  iuBtanUmeooaly,  and  no  member 
i*  allowed  to  amend  or  diecuss  \u  The  previous  qoesiion  has  long  been  in 
use  in  the  English  House  of  Commons ;  and  if  it  be  carried  in  the  affinna- 
tire,  DO  alteration  can  then  cake  place,  no  debate  ia  suifered  to  intervene, 
■nd  the  epeaker  pnis  the  main  question  immedisLoly.  Dvrrrii  en  StatMtt, 
163Q,  p.  391.  During  the  period  of  the  contiiteniBl  congress,  under  the 
atticles  of  confederation,  the  previous  question  was  regarded  rather  as  a 
preliminary  inquiry  into  the  propriety  of  the  main  queation.  This  was  also 
the  case  under  the  preleni  eonslitution  of  the  United  State*  for  many  years. 
Its  object  waa  to  avoid  decision  on  delicate  questions  as  inexpedient,  and  if 
it  was  decided  that  the  main  queetion  be  put,  the  main  question  waa  open  to 
debate.  It  wasnotunut  IBll  that  the  previous  question  attained  its  present 
•heolnte  sway.    The  Han.  William  OMten,  a  member  of  the  Houie  of 
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in  a  bill,  in  cases  of  a  general  nature,  ia  required. 
Every  bill  must  have  three  readings  previous  to  its 
being  paased,  and  these  readings  must  be  on  difierent 
days,  and  no  bill  can  be  committed  or  amended  imtil 
it  has  been  twice  read.  Such  little  checks  in  the  forms 
of  doing  business  are  prudently  intended  lo  guard 
against  surprise  or  imposition.  In  the  House  of  Repre- 
sentatives, bills,  after  being  twice  read,  are  committed 
to  a  committee  of  the  whole  house,  when  the 
•speaker  leaves  the  chair,  and  takes  a  part  in  the  *239 
debate  as  an  ordinary  member,  and  a  chairman  is 
appointed  to  preside  in  his  stead.  When  a  bill  has 
passed  one  house*  it  is  transmitted  to  the  other,  and 
goes  through  a  similar  form ;  though,  in  ihe  Senate, 
there  is  less  formalitf ,  and  bills  are  often  committed  to 
a  select  committee,  chosen  by  ballot.  If  a  bill  be  altered 
or  amended  in  the  bonse  to  which  it  ia  transmitted,  it 
is  then  returned  to  the  house  in  which  it  originated,  and 
if  the  two  houses  cannot  agree,  they  appoint  committees 
to  confer  together  on  the  subject.*    When  a  bill  ia 


RaprsMnUiiTaa  from  North  Cuolini,  ia  1816,  atde  ■  fhiiileM  effort  to  ex. 
pange  the  preTioiu  queetion  rram  tbe  rales  of  the  hooM.  B»  speech  ww  u 
very  able  and  wsll-informed  diicuuioii  of  Ihe  metite  of  the  rule,  ind  he  re- 
girded  it  u  k  formidable  iniiniment  of  tyruiiir  of  majoiiiiaa  over  miaori- 
tiea,  md,  in  the  exteoi  to  which  it  is  carried,  wilhont  a  precedent  in  (he 
ennaU  of  uijr  free  deliberative  uiemblr. 

Legielalioa  wM  ■  science  cultivated  with  lo  much  care  and  refinetnent 
amoDg  the  ancieot  Komans,  that  (he;  had  laws  to  instruct  them  how  to 
make  lawa.  The  Lex  LUMa  and  Ltx  £h(tia,  the  Lex  Cecilia  and  Ltx 
Didia,  provided  checks,  that  the  law  ihonld  not  uninlentionall;  contain  an; 
partienlar  peisonal  privileges,  or  weaken  the  force  of  former  laws,  or  \ie. 
crowded  with  multifariODS  matter.  Gratina,  Dt  Ortv  et  Pngeua  Juris 
avilie,  lib.  1.  c.  99, 

^  Br  the  £<m*ftf  C^MliltUian  of  New.  York,  of  1846,  it  is  declared  that  DO 
bill  shall  be  paned  Dnlen  b;  Ihe  aaeent  of  a  majority  of  all  the  members 
elected  to  each  branch  of  the  legialature ;  and  Ihs  qaastioa  upon  the  finol 
paaage  shall  be  taken  inunediaiel;  apon  it*  last  reading,  end  the  yeaa  and 
DBT*  entered  on  tbe  joDmal , 
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engrossed,  and  has  passed  the  sanction  of  both  housesi 
it  is  transmitted  to  the  President  of  the  United  States 
for  bis  approbation.  If  he  approves  of  the  bill,  he 
si^s  it.  If  he  does  not,  it  is  returned,  with  bis  objec- 
""*^"'  tions,  to  the  house  in  which  it  originated,  and  that 
bouse  enters  the  objections  at  large  on  its  journals, 
and  proceeds  to  reconsider  the  bill.  If,  after  such 
reconsideration,  two  thirds  of  that  house  should  agree  to 
pass  the  bill,  it  is  sent,  together  with  the  objectione,  to  the 
other  house,  by  which  it  is  likewise  reconsidered,  and, 
if  approved  by  two  thirds  of  that  house,  it  becomes  a 
law.*  But,  in  all  such  cases,  the  votes  of  both  houses 
are  determined  by  yens  and  nays,  and  the  names  of  the 
persons  voting  for  and  against  the  bill  are  entered  on 
the  journals.  If  any  bill  shall  not  be  returned  by  the 
President  within  ten  days  (Sundays  excepted)  after  it 
ahell  have  been  presented  to  him,  the  same  becomes  a 
law,  equally  as  if  he  had  signed  it,  unless  congress,  by 
adjournment,  in  the  mean  time,  prevents  its  return,  and 
then  it  does  not  become  a  law."" 

The  practice  in  congress,  and  especially  in  the  second 
or  last  session  of  each  congress,  of  retaining  most  of 
their  bills  until  within  the  last  ten  days,  ia  attended  with 
the  disadvantage  of  shortening  the  time  allowed  to  the 
President  for  perusal  and  reflection  upon  them,  and  of 
placing  within  the  power  of  the  President  the  absolute 

negative  of  every  bill  presented  within  the  last 
ii,.tJi.t  Yi^t    *®*'*  *^"  "-'^y^  preceding  the  4th  of'March;  and  this 

he  can  effect  merely  hy  retaining  them,  without 


■  Tb«  consiiiution  does  nol  mj  whether  the  vote  of  two  ihirdt  of  «aeh 
honae,  on  ihe  re coneide radon  of  &  bill  returned  by  the  Pretident  with  objee- 
lione,  shall  be  iwo  ihirda  of  ibe  memben  elected,  or  only  two  tbirdi  of  iha 
members  preeeni.  It  it  underaMod  that  the  latter  consiriiclion  ha>  been 
adopted  in  pincucc. 

*  Art  I.  Mc.  7. 
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being  obliged  to  assign  any  reason  whatever ;  for  he  is 
entitled  to  ten  days  to  deliberate.  Most  of  the  bills  that 
are  presented  to  the  President  in  the  secxind  session  of 
every  congress,  were,  a  few  years  ago,  presented  to 
him  within  the  last  ten  days,  and  generally  within  the 
last  two  days ;  but  the  rules  of  congress  have  latterly 
checked  the  evils  and  danger  of  such  an  accumulation 
of  business  on  the  last  days  of  the  session. 

This  qualified  negative  of  the  President  upon  the  for- 
mation of  laws,  is,  theoretically  at  least,  some  addiUonal 
security  against  the  passage  of  improper  laws,  through 
prejudice  or  want  of  due  reflection ;  but  it  was  princi- 
pally intended  to  give  to  the  President  a  constitutional 
weapon  to  defend  the  executive  department,  as  well  as 
the  just  balance  of  the  constitution,  against  the  usurpa- 
tions of  the  legislative  power.  To  enact  laws  is  a  trans- 
cendent power ;  and  if  the  body  that  possesses  it  be  a 
full  and  equal  representation  of  the  people,  there  is 
danger  of  its  pressing  with  destructive  weight  upon  all 
the  other  parts  of  the  machinery  of  the  government.  It 
has,  therefore,  been  thought  necessary,  by  the  most  skil- 
ful and  most  experienced  artists  in  the  science  of  civil 
polity,  that  strong  barriers  should  be  erected  for  the  pro- 
tection and  security  of  the  other  necessary  powers  of  the 
government.  Nothing  has  been  deemed  more  fit  and  ex' 
pedient  for  the  purpose,  than  the  provision  that  the  head 
of  the  executive  department  should  be  so  constituted, 
as  to  secure  a  requisite  share  of  independence,  and  that 
he  should  have  a  negative  upon  the  passing  of  laws ; 
and  that  the  judiciary  power,  resting  on  a  slill  more  pei^ 
manent  basis,  should  have  the  rigbt  of  determining  upon 
the  validity  of  laws  by  the  standard  of  the  constitution. 
A  qualified  negative  answers  all  the  salutary  purposes 
of  an  absolute  one,  for  it  is  not  to  be  presumed  that  two 
thirds  of  both  houses  of  congress,  on  reconsideration, 
with  the  reasoning  of  the  President  in  opposition  to  the 
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bill  spread  at  large  upon  their  journals,  will  ever 
*341    concur  in  any  noconstitutionat  *mea3ure.*  In  the 

English  constitniion,  the  king  has  an  ahsolute 
negative ;  hot  it  has  not  been  necessary  to  exercise  it 
since  the  time  of  William  HI.  The  influence  of  the  cruwn 
has  been  exerted  in  a  more  gentle  manner,  to  destn^ 
any  obnoxious  measure  in  its  progress  through  the  two 
houses  of  parliament.  Charles  I.  stood  for  a  long  time 
upon  the  strict  and  forbidding  rights  of  his  prerogative; 
bat  he  was  compelled,  by  the  spirit  and  clamour  of  the 
nation,  to  give  his  assent  to  bills  which  cut  down  that 
prerogative,  and  placed  the  power  of  government  in  the 
bands  of  the  parliament-  The  peremptory  veto  of  the 
Roman  tribunes,  who  were  placed  at  ihe  door  of  the 
senate,  would  not  be  reconcileable  with  the  spirit  of 
deliberation  and  independence  which  distinguishes  the 
councils  of  modem  times.  The  French  constitution  of 
1791,  a  laboured  and  costly  fabric,  on  which  the  philoso 
phers  and  statesmen  of  France  exhausted  all  their  inge- 
nuity, and  which  was  prostrated  in  the  dust  in  the  course 
of  one  year  from  its  existence,  gave  to  the  king  a  nega- 
tive upon  the  acta  of  the  legislature,  with  some  very 
feeble  limitations.  Every  bill  was  to  he  presented  to 
the  king,  who  might  refbse  his  assent ;  but  if  the  two 
following  legislatures  should  auccessively  present  the 
same  bill  in  the  same  terms,  it  was  then  to  become  a 
law.  The  constitutional  negative  given  to  the  President 
of  the  United  States,  appears  to  be  more  wisely  digested 
than  any  of  the  examples  which  have  been  mentioned.* 


■TbiaqatlifiednesttiTaof  lhePreBidiD(haB,inihBpioeTeisof  (he  adniia' 
Utratjan  of  ihe  goTaroinent,  since  die  Gnl  pnbllcalioD  oflhessCommenlsries, 
in  1886,  become  a  verr  vraTS  power,  and  applied  under  llie  ordinnrr  nsma 
of  Mto,  withsfamiliajitr  irtueh  appesisnot  to  have  been  anticipated  by  the 
generatioii  which  adapted  the  Canetitiiiian. 

k  The  orgaaiiatioD  of  die  two  hoaaes  of  eongren,  and  the  principles  on 
which  ii  retti,  wan  profoDndlr  diaciusad  in  Ihe  FtdtnlM,  from  No.  53  lo 
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Ifo.SU,  incluilTC.  Thwe  ianoirork  on  ibeaubjectof  th«conititDlion,an^ 
on  repnblicin  uid  federal  goTeTDmeni  generallj,  that  deserrei  to  be  mor^  | 
thoroughly  icndied.  The  Federaliil  appeantd  oiiginell;  in  •  wries  of  nnmi  . 
ban,  pobliahed  in  Ihs  New-York  daUy  pepaia,  between  October,  1TS7,  and  \ 
Jana,  1TS8.  Thsy  wsie  read  wilh  admimiaQ  aad  ecthuaieam  aa  they  eae-  I 
caanvelr  appeared,  amd  by  no  penon  more  ao  than  ihe  auihoi  of  thii  note,  I 
who  made  afhiilleaa  attempt  at  the  time  to  abridge  them  for  (be  benefit  of  a  1 
eoontr;  village  piinC  No  conatitQtioD  of  goteransnt  ever  received  a  more 
Duaterly  and  nicceaafal  vindication.  I  koow  not,  indeed,  of  any  work  on 
Ihe  priociplea  of  free  government,  (hat  ii  to  be  compared,  in  inalniclion  and  ' 
intrilMia  value,  to  tfaia  amall  and  anpMtending  volutne  of  the  FrderalUt ;  not ; 
even  if  we  reaorl  to  Aiistotle,  Cioero,  Machiavel,  Moataeqaien,  ACtton,  \ 
Locke  or  Burke.  It  ie  equally  aduunble  in  the  depth  of  ita  wMom,  the  ' 
comprehEDBiveoeaa  of  ita  viewi,  the  ngacity  of  ita  reflections,  and  the  feat.  ' 
leaanesa,  pairioiiam,  candour,  aimplidty  and  elegmoe  with  which  ita  truth*  I 
ate  Dllered  and  recommended.  Mr.  Jiutiee  Story  aoted  wieely  in  making  \ 
the  Fedanliac  the  basis  of  tii«  Commeniaryi  and  aa  wo  bad  the  experienoe  ' 
of  neariy  fifty  years  aince  the  Federalist  was  written,  Ihe  worit  of  Judge 
Story  was  eoriched  with  the  reaniis  of  ih«t  eipeiience,  and  it  is  written 
in  (he  same  &ee  and  liberal  spirit,  wilh  equal  esacCneaa  of  reaaareh  and 
•oundneas  of  docOine,  and  wilh  great  beaaty  and  eUvanee  of  compoaition, 
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OF   JCDIOIAL   O0NSTBCCTI0H8   OF    THB    POWERS   OF 


I  FBOOBBD  to  consider  the  cases  in  which  the  powers 
of  congress  have  been  made  the  subject  of  judicial  in- 
vestigation.' 
i>ii<itiir  of     (1.)  Consress  have  declared  bv  law,  that  the  United 
crcdtuH,      States  were  entitled  to  pnonty  of  payment  over  private 


•  Hr.  Jiuctee  Story,  in  hii  Commattaria  m  lis  Coaitibitian  of  tkt  UmUd 
Stattt,  vol.  L  pp.  383 — MS,  htagiTeD  ■  vEryratioiixl  Tjewof  ihs  rules  of  in- 
lerprauiion  applieabU  la  Iho  coEulitudon.  I  hsTS  confined  mfMlf,  in  this 
leelnre,  to  ihase  ButhoricadTe  eipontioiti  wbich  biie  been  given  to  it  by  the 
courts  of  the  United  SUilei;  and  I  Kgree  entirely  with  tlu I  learned  conunen- 

cmmeDl  oidained  and  eatabliihad  by  the  people  of  tbe  Uiuted  Siatea."  The 
iniirumani  funiiahea  eMantially  the  meana  of  iti  own  iatcTprelaiion ;  and  lo 
retort  (□  it  «u  the  practice  of  the  late  Chief  Justice  Marahall,  in  thole  clear 
and  admirable  judicial  Tiem  of  the  consiitutioo,  which,  so  br  ea  they  go, 
leave  os  nothing  more  perfect  to  expect  or  desiie.  It  ii,  at  the  aame  time, 
josl  and  ttne,  that  "  the  moat  nnerceplionable  soutce  of  callaferal  ioterpi^- 
tation  ia  from  the  ptvcliol  eipoeition  of  ihe  govemmenl  inelf,  in  its  vstious 
department!,  upon  pardcnlar  questions  diacuaaed,  and  aellled  upon  its  own 
intrinsic  meriia.  These  approach  the  nearest  in  their  own  nature  to  judicial 
expoaitioni;  and  have  the  sanui  general  recommendstion  that  belonga  to 
the  latter.  Tbey  are  decided  upon  aolemn  argument,  j)ni  re  nofo,  upon  a 
dcnbt  raised,  upon  •  lie  mote,  upen  a  deep  aenae  of  iheir  imporlnnce  and 
diffieolty,  in  the  face  of  tbe  nation,  with  a  view  to  present  action,  in  the 
midst  of  jealona  intereala,  and  by  men  capaUe  of  nrging,  or  repelling,  the 
groimda  of  argoment,  from  their  exquisite  geniua,  their  eomprehenaive  learn- 
ing, or  their  deep  meditation  upon  Ihe  abaorbing  topic."  Stnyi  Camm, 
voL  i.  p.  393.    See,  tlic^  infra,  p.  313,  to  8.  P. 
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creditors,  in  cases  of  insolvency,  and  in  ihe  distribution 
of  the  estates  of  deceased  debtors.  Theactof  coDgress 
of  31st  July,  1789,  sec,  21,  confined  the  priority  to  cus- 
tom-house bonds.  The  act  of  4lh  August,  1790,  c.  35, 
sec.  iS,  limited  the  priority  in  the  same  manner.  The 
act  of  3d  May,  1 792,  placed  the  surety  in  a  custom-house 
bond,  who  paid  the  debt,  on  the  same  footing,  in  respect 
to  priority,  as  the  United  States;  and  it  confined  the 
cases  of  insolvency  mentioned  in  the  former  law,  to 
those  of  a  voluntary  assignment,  and  of  attachments  X' 

against  absconding,  concealed  or  absent  debtors.     The  \ 

act  of  3d  Msirch,  1797,  c.  74,  sec.  5,  went  further,  and  E 

gave  the  United  States  a  preference  in  all  cases  what-  ^ 

soever,  whoever  might  be  the  debtor,  or  however  he  ^s 

might  be  indebted,  in  case  the  debtor  became  insolvent,  f* 

or  the  assets  in  the  hands  of  his  representatives,  after  v  " 

his  death,  were  insufficient  to  pay  his  debts.     This  pri-  ^ 

ority  was  declared  to  extend  to  cases  in  which  the  in-  L^ 

solvent  debtor  had  made  a  voluntary  assignment  of  all  A!   "^ 

his  property,  or  in  which  his  *^cts  had  been  attached  ft.  X 

as  an  absconding,  concealed  or  absent  debtor,  or  in  ^ 

which  an  act  of  legal  bankruptcy  bad  been  committed.  \ 

This  act  applies  and  gives  the  preference  as  against  de- 
ceased debtors,  whether  the  debt  Tfras  contracted  before  J^ 
or  after  the  passa^  of  the  act,  provided  there  be  only  J 
general  creditors,  without  any  specific  lien  created.*  J 
The  act  of  March  2d,  1799,  c.  128,  sec.  66,  pro-  < 
vided,  that  in  the  like  cases  *of  insolvency,  or    *244  ' 
where  any  estate  in  the  hands  of  executors,  ad-                              0<. 
ministrators  or  assignees,  should  be  insufficient,  debts              ""'Ht 
due  to  the  United  States,  on  bonds  taken  under  the  col- 
lection act,  should  have  preference ;    and  sureties  in 


>  Conmmweiltb  1.  Ltw'iB,  6  £1101(31,366. 
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such  bonds,  on  paying  the  same,  had  the  same  prefer- 
ence as  was  reserved  to  the  United  States.* 

These  were  the  legislative  provisions,  giving  prefer- 
ence to  debts  due  to  the  United  States ;  and  in  Fitker 
v.  Blight,^  the  authority  of  congress  to  pass  such  laws 
was  drawn  in  question.  The  point  discussed  in  diat 
case  was,  whether  the  United  States,  u  holders  of  a 
protested  bill  of  exchange  negotiated  in  the  ordinary 
course  of  trade,  were  to  be  preferred  to  the  general  cre- 
ditors, when  (be  debtor  becomes  bankrupt.  The  Su- 
preme Court  decided,  that  the  acts  of  congress,  giving 
that  general  priority  lo  the  United  States,  were  consli- 
tuttooal.  It  was  a  power  founded  on  the  authority  to 
make  all  laws  which  should  be  necessary  and  proper  to 
carry  into  effect  the  powers  vested  by  the  constitution 
in  the  government  of  the  United  States.  Where  the  end 
was  wiibia  the  lawful  powers  of  the  government,  con- 
gress possessed  the  choice  of  the  means,  and  were  em- 
powered to  nse  any  means  which  were  in  fact  condu- 
cive to  the  exercise  of  the  powers  granted.  The  gov- 
ernment is  to  pay  the  debts  of  the  Union,  and  must  be 
authorized  to  use  the  means  most  eligible  to  effect  that 
object.  It  has  a  right  to  make  remittances,  by  bills  or 
otherwise,  and  to  take  those  precautions  which  will  ren- 
der the  transaction  safe.  If  this  claim  of  priority  intei^ 
feres  with  the  right  of  the  state  sovereignties,  respect- 


•  Hunter  v.  Uniud  Statsa,  5  FtUnf  S.  173,  In  the  case  of  ifae  United 
Suisa  T.  Coacb,  C.  C.  U.  S.  NetB-  Fori,  April  term,  1841,  it  wbi  decluedto 
have  been  the  unvsried  conMruction  of  the  SSllt  Mctioa  of  the  act  of  Marcb 
Sd,  1799,  that  ihe  priaritjr  ihereiu  given  tu  the  United  Slatei,  to  be  paid  oat 
of  the  eelateof  an  iniolvent  debtor,  takee  effect  onl;  when  tbaitwoheQcrii 
ealabliaked  by  an  BMisntnenl  of  all  bia  properly,  eitbei  by  hia  own  act  or 
by  act  of  [dw,  and  when  auch  aaaigtimenl  ii  carried  into  ezecntion  by  the 
sMignee*.  Hitnt't  Merckant't  Mtgttme,  New-York,  Angiiat,  1B41,  p. 
16S.    U.  a.T.  Wood&IvM,tM.p.l70,B.r. 

k  3  Ctaaek,  358. 
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ing  tbe  dignity  of  debts,  and  defeats  the  measures 
which  they  would  otherwise  have  a  right  to  adopt  to  se- 
cure theoiselves,  it  is  a  neceasaiy  consequence  of  the 
supremacy  of  tbe  laws  of  the  Union,  on  all  subjects  to 
which  the  legislative  power  of  congress  extends. 

The  principle  was  here  settled,  that  the  United 
States  are  *endtled  to  secure  to  themselves  the  *24€ 
exclusive  privilege  of  being  preferred  as  credi- 
tors to  private  citizens,  and  even  to  the  state  authorities, 
in  all  cases  of  the  insolvency  or  bankruptcy  of  their 
debtor.  But  the  court  observed,  that  no  lien  was 
created  by  the  statutes  giving  the  preference.  No  bona 
^fidt  transfer  of  property  in  the  ordinary  course  of  busi- 
ness was  overreached.  It  was  only  a  priority  of  pay- 
ment, which,  under  different  modifications,  was  a 
regulation  in  common  use ;  and  a  honajiie  alienation  of 
property,  before  the  rig^t  of  priority  attached,  was 
admitted  to  be  good.  , 

The  next  case  that  brought  into  discussion  this  question 
of  priority,  was  that  of  the  United  Statei  v.  Hooe.*  It  was 
there  held,  that  the  priority  to  which  the  United  States 
were  entitled,  did  not  partake  of  tbe  character  of  a  Iten 
on  the  property  of  public  debtors.  The  United  States, 
in  the  mere  character  of  creditor,  have  no  lien  on  the 
real  estate  of  their  debtor.  If  the  priori^  existed  from 
the  time  the  debt  was  contracted,  and  the  debtor  should 
continue  to  transact  business  with  the  world,  the  incon- 
venience would  be  immense.  The  priority  only  applied 
to  cases  where  the  debtor  bad  become  actually  and  no- 
toriously insolvent,  and,  being  unable  to  pay  his  debts, 
had  made  a  voluntary  assignment  of  all  bis  property,  or, 
having  absconded  or  absented  himself,  his  property  had 
been  attached  by  process  of  law.  A  bona  jide  convey- 
ance of  jMTt  of  tbe  property  of  the  debtor,  not  for  the 
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fraudulent  purpose  of  evading  the  law,  but  to  secure  a 
fair  creditor,  is  not  a  case  within  the  act  of  congress 
giving  priority.*  In  this  case  of  the  United  Stata  v. 
Hooe,  a.  collector  of  the  revenue  had  mortgaged  part  of 

his  property  to  bis  surety  in  bis  official  bond,  to 
•246    "indemnify  bim  from  his  responsibility  as  surety, 

and  to  secure  him  from  his  existing  and  future 
endorsements  for  the  mortgagor  at  bank;  aad  the 
mortgage  was  held  valid  against  the  claim  of  the  United 
States,  although  the  collector  was,  in  point  of  fact, 
unable  to  pay  all  his  debts  at  tbe  time  the  mortgage  was 
given  ;  and  although  the  mortgagee  knew,  when  he  took 
the  mortgage,  that  the  mortgagor  was  largely  indebted 
to  the  United  States. 

Afterwards,  in  Harrlton  v.  Sterry,^  it  was  held,  that  in 
the  distribution  of  a  bankrupt's  effects,  the  United  States 
were  entitled  to  their  preference,  although  the  debt  was 
contracted  by  a  foreigner  in  a  foreign  country,  and  tbe 
United  States  had  proved  their  debt  under  a  commission 
of  bankruptcy.  Though  the  law  of  tbe  place  where  tbe 
contract  is  made  be,  generally  speaking,  the  law  of  the 
contract,  yet  the  right  of  priority  forms  no  part  of  tbe 
contract.  Tbe  insolvency  which  was  to  entitle  tbe 
United  States  to  a  preference,  was  declared,  in  Prince 
v.  Sartleit,"  to  mean  a  legal  and  known  insolvency, 

■  U.  3.  T.  HOM,  mp.  United  Staui  t.  Citric,  1  Paine'*  Stp.  £39. 
Uuited  SlaiM  V.  Monroa,  S  Maion't  Bep.  572.  United  Sutea  t.  Uavkioa, 
16  iUorfin'*  Xouinann  Btp,  317.  In  England  b  pruviuonal  anignmeni  in 
btnkruptcy  will  defeat  ibe  king's  eiicnt,  ir  it  precedes  the  test  of  the  writ. 
King  V.  Croinp,  Parker'*  Stp.  126.  Lord  Eldon,  14  Vuty'i  Sep.  88.  In 
the  ciM  of  the  United  Sutea  t.  McLelUn,  3  Smtntr  S.  3U,  it  was  held 
that  a  conveyance  by  a  known  ioftolTcnt  debtor,  of  all  his  properlf  10  one 
or  mora  crediiora,  in  discharge  of  their  debis,  not  exceeding  tbe  amount 
dne,  and  not  for  the  facnelil  of  any  other  creditors,  was  not  ■  tolunlary 
assigomont  within  iho  act  of  1799,  ao  ai  (o  be  aRscted  by  the  priority  of  iho 
United  Stales. 

^  5  Cranch,  389. 

•  8  CraJKh,  431.  a  P.    U.  3.  t.  Canal  Bank,  3  ^cty-t  S.  79. 
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mwiifeated  by 'some  notorious  act  of  the  debtor,  pursuant 
to  law.  This  was  giving  to  the  world  some  reasonable 
and  definite  test  by  which  to  ascertain  the  existence  of 
the  latent  and  dangerous  preference  given  by  law  to  the 
United  States.  In  this  last  case,  the  efTects  of  an  insol- 
vent debtor,  duly  attached  in  June,  were  considered  not 
to  be  liable  to  the  claim  of  the  Uniled  States,  on  a  cus- 
tom-house bond  given  prior  to  the  attachment,  and  put 
in  suit  in  August  following.  The  private  creditor  had 
acquired  a  lien  by  his  atiachmenl,  which  could  not  be 
divested  by  process  on  the  part  of  the  United  States 
subsequently  issued.  Nor  will  the  lien  of-a  judgment 
creditor,  duly  perfected,  be  displaced  by  the  mere 
priority  of  the  United  States.  The  word  insolvency, 
in  the  acts  of  congress,  of  1790,  1 797  and  1799,  means  a 
legal  insolvency;  and  a  mere  state  of  insolvency, 
or  inability  in  a  debtor  to  pay  all  his  •debts,  •S47 
gives  no  right  of  preference  to  the  United  States, 
unless  it  be  accompanied  by  a  voluntary  assignment 
of  all  the  property,  for  the  benefit  of  creditors,  or  by 
some  legal  act  of  insolvency.  If,  before  ilie  riglit  of 
preference  has  accrued,  the  debtor  has  made  a  bonaJitU 
conveyance  of  bis  estate  to  a  third  person,  or  has 
mortgaged  the  same  to  secure  a  debt,  or  if  the  property 
has  been  seized  under  an  execution,  the  properly  is 
divested  from  the  debtor,  and  cannot  be  made  MttkAa  to 
the  United  States." 


•  Th«llngeoD  v.  Smilh,  3  Wheatm,  399.  Conard  v.  The  Allanlic  In- 
■uramce  Campanr,  1  FtUr^  U.  S.  Stf.  386.  Brent  t.  Bank  of  WuhingiOD, 
10  Fttert,  596.  Tha  priorily  of  ihe  XJ.  S.  da«(  nol  afTccl  loy  Ufh,  gciierBl  or 
specific,  BzUtlng  whan  (tit  eveiil  look  plane,  which  gave  rhe  tJuiled  SioLea  a 
claim  of  priority,  nor  pravcni  iha  irapamiuion  of  ihe  property  to  aB^i^rnee*, 
eieeulors  and  adDiiaiatraton  aubjeet  to  lite  lien. — Jb.  In  England,  in  llic  case 
of  Gilei  T.  Graver,  berore  (he  House  of  Lorda,  (!)  Bing.  Btp.  \^.)  it  was 
decided,  after  a  oitMi  elaborate  diacuwion,  in  confarniiiy  wiib  the  opinioDi 
of  a  majority  oftlM  twelve  jndgea,  (hat  (hegoodi  of  a  debtor,  nlieady  laized 


igitized  by  Google 


S47  JURmFRUDEWCE  OF  \Ttn  U. 

The  United  States  have,  accordingly,  a  preference  as 
creditors,  to  the  extent  above  declared,  io  four  caseB, 


uadrr  ajL/a.  U  (he  suit  of  Btubjeel,  bal  doi  aold,  might  be  tiken  under  & 
wril  o(  client  for  s  debt  of  the  crown,  end  which  writ  of  eitent  wu  teated 
•Aar  the  leiiura  under  the  ji.  /«.  The  Beiiote  uadsr  the  Ji.  fa.  wu  can- 
■ider«d  u  not  diTeatiug  the  dablor  or  his  genenl  properlj  in  the  goodi 
Mixed,  or  in  tuy  manner  ellering  the  propeily,  and  that  no  property  wM 
thereby  acqniied  therein  by  iba  exGcuiion  creditor,  or  by  the  ebeiiff.  The 
cluDu  of  the  crown  end  the  autyeeC  on  the  goods  were  held  to  aund  in 
equal  degree,  and  ibe  two  exeeuliopt  to  bs  id  e&cl  concurreut ;  and  in 
micb  caeee  the  king'e  prert^iliTe  had  the  prsference.  Quande  jut  Damiai 
Stgi*  et  tubdUi  aamuil  ameurrant  jiu  regit  praftTTt  dtbtl.  (9  Co.  139.  b.) 
Tbe  eheriff  had  the  legal  cualody  of  the  goodi,  and  a.  apecial  property  in 
tiiein  by  nnoe  of  die  leiiure,  (or  the  pnrpote  of  protection  and  «ale ;  but 
nnlil  the  lale,  which  waa  the  diridiog  line  u  the  awnership  of  the  gooda, 
the  abaoluts  property  of  the  debtor  waa  not  altered  or  diTeated.  The  pri- 
ority of  the  goveratnent  claim*  iu  ihi*  country  ia  not  carried  to  that  extent, 
accordingto  the  opinion  of  Judge  WaaUngton,  in  Tbelluawmv.  Smith;  but 
it  ia  to  be  oboerred,  thai  the  obaervalion  of  Judge  Waabington  waa  a  mere 
dictum,  and  not  a  turning  point  in  the  case.  The  aame  rematk  appliea  to 
what  nut  aaidbf  the  judge  who  deiiTered  the  opioiea  of  the  court  in  Conard 
T.  He  Atlantic  Inauranoe  Compuy ;  for  the  dietwn  waa  quoted  in  the 
course  of  the  opinion  bicjdentaily,  and  without  any  criticiam  upon  it,  or  par. 
tkalar  attention  to  11  In  Hoke  t.  Henderaoo,  (3  Den.  N.  C.  Sip.  17,) 
Judge  Ruffin  conndered  the  prerogatiTs  of  the  aovereign,  aa  to  prioriiy, 
equally  applicable  here  aa  in  England,  and  that  it  went  to  the  aitent  claimed 
iu  the  above  case  of  Gilea  v.  GroTer.  On  the  ether  hand,  in  Wilcocke  v. 
Wain,  ID  Strg.  ^  Bmui.  380,  and  in  U.  Siatea  v.  Mechanica'  Bank,  Ctipin, 
51,  ii  wu  held,  that  the  prioriiy  of  the  U.  States  give  no  lien  on  properly 
Mittd  under  a  fieri  ficiu,  when  the  lien  accnied,  for  tbo  debtor  waa  dj- 
veiied  of  the  property.  A  very  couteeted  queetioa  hu  been  raised  and  dia- 
cuBsed  in  the  courts  in  ihia  country,  on  the  eoDflictlng  clBinu  of  a  Judgment 
or  attaching  creditor  under  atate  lawa,  and  the  aoaignee  under  the  banltnipC 
law  of  the  United  Statea.  It  was  declared  and  adjudged  by  Mr.  Juatice 
Story,  in  the  Circuit  Court  of  the  United  Stalei,  in  Maauchu>etle,  aod  by 
Mr.  Juatice  Ware,  in  the  Diatrict  Court  of  Maine,  that  an  atuchmcni  under 
aitatelawwunol  an  abaoluts  lien.bm  a  contingent  one,  dependent  upon  ■ 
anbaequeni  judgment  in  the  attaching  suit;  and  that  a  bankrupt  diecbargeos 
a  petition  in  bankruptcy,  filed  after  the  attachment  and  dnring  the  inroaees 
of  Buch  auit,  would  be  a  bar  to  the  recovery  of  any  judgment  thereon,  and 
that  the  lien  created  by  the  attachment  moat  give  way  and  becomes  avoided, 
and  the  debt  also,  by  the  tubwequenl  decree  and  diacha^e  in  bankruptcy. 
ExparU  FMttT.SStary't  B.  131.  In  tlm  matter  ofCaoJt,  S  Story'*  S.  376. 
Ex  parU  fiailMW  ^  Petk,  3  SUry"*  B.  438.    Bmith  t.  ODrdon,  G  Z«w  Bt- 
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viz.  (1.)  In  the  case  of  the  deatb  of  the  debtor  without 
sufficieot  assets  ;  (S.)  bankruptcy  or  legal  insolveucy, 
maDifeated  by  some  act  pursuant  to  law  ;  (3.)  a  volun- 
tary assignment  by  the  insolvent  of  all  his  property  to 
pay  his  debts  ;  (4.)  in  the  case  of  an  absent,  concealed 
or  absconding  debtor,  whose  effects  are  attached  by  pro- 


jwrt«r,  3IS.  ETereii  t.  Suuh,  3  Slary't  S.  44T.  The  eonrtB  of  ihs  United 
SlaWf,  and  BeTaiBl  of  ihe  b(sM  coum,  miinltm  a  different  docthne.  The 
doetrina  is,  Axt  ft  creditor  by  hii  xiiiia  eqaiiy,  cammoiJr  eallsd  t  credilor*! 
Ult,  an  hit  muatiffied  jndgmeDt,  thereby  lequirae  u:  eqai'ibls  lien,  and 
irhich  operata  u  an  alLaclunent  of  propeitj,  and  otealei  a  light  to 
prioiity  of  paymant  aa  againBt  Iheoaignee  of  a  bankrupt,  UDdar  a  petition  in 
b«ikniple]r  tubmqatnlh/  made.  Th«l  anch  a  lien  mi  not  diveeled  by  a 
decree  in  bankruptcy,  upon  a  pelilion  EJed  mbeequeat  to  the  commence- 
ment of  a  chancery  euit,  or  the  levy  of  the  attachment.  Thai  tbe  aaaignee 
in  each  a  caw  lake*  the  debtor^  property  antyect  10  the  creditor*!  lien,  CTea 
independent  ofthe  provieo  in  ibt  bankrupt  act,  and  upon  general  principle* 
applicable  to  inatdvency  and  bankroptcy  in  thia  cooniry  and  in  England. 
That  the  aaaignee  of  the  bankrupt  or  inaotvent  lakea  only  auch  righia  and 
■object  to  auch  equitiea  aa  belonged  (0  the  bankrupt  himaelf  at  the  lima  of 
the  bankruptcy.  Thai  the  judgment  creditor  had  alao  a  lien,  upon  the  true 
coiutructioa  of  tbe  proTiao  in  the  9d  lection  of  the  bankrapl  law,  panuDouat 
to  Iha  claim  of  the  aaaignee,  and  a>  atrong  upon  tbia  proviao  aa  upon  general 
prineiple*  of  law,  for  the  word  iceuritU$  teachea  el!  martgagaa  and  iiena,  and 
they  may  be  enforced  in  the  atate  courta.  The  attachment  ia  a  lien,  and 
the  oreditor*B  bill  a  lien  within  tbe  proviso,  and  the  property  o(  the  bankrupt 
waa  net  diveaied  until  the  decree  in  bankruptcy.  The  deciaian*  of  (he 
Circuit  Courts  of  the  U.  Statea  in  Termont,  Me«.Jeraey  and  Pennaylvania, 
and  of  the  Diatriet  Courta  of  Vermont,  of  Northern  New-York,  and  of 
aerarsl  ofthe  atate  courta,  are  all  cited  in  aupport  of  thia  doctrine,  fay  (he 
Aw't  V.  Cb.  of  New- York,  in  the  case  of  Sioim  v.  Waddell,  3  N.  T.  Legal 
Obtnrr,  367.  S.  C.  9  Sand/ord,  Ch.  B.  494,  and  which  caM  is  dis. 
tinguiahed  for  ita  leoTDiag  and  ability,  and  ila  logical  vindication  ofthe  doe- 
nine.  The  two  cases  of  Eiltredge  v.  Warren,  and  of  Klttradge  v.  Emeraon, 
decided  in  the  Supreme  Court  of  New-Hampahire,  in  the  year  IS44,  (7  Xmd 
Stperttr,  77.  313,  and  3  N.  Y.  Legal  Obterver,  166,)  and  in  which  the 
jodgment  of  the  coort  wai  delivered  by  Mr.  Ch.  Justice  Porker,  are  equally 
worthy  of  special  noiica  for  ihe!t  learned  reaearch,  and  powerful,  if  not  irre- 
eistlble  dedactione.  See  alio  Doramoa  v.  Walker,  Alabama,  S.N.S.  vol. 
viii..p.  194,  andMabryv.  Bemdon,  fJ.  848  to  the  S.  P.,  and  in  favour  of  the 
right  of  the  state  courte  to  inquire  into  the  ralidily  of  a  discharge  upon  the 
allegation,  thai  the  bankrupt  did  not  render  a  true  inventory  of  hia  property, 
bat  frandulently  concealed  ihe  lame. 
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cess  of  law.  The  priority  was  intended  to  operate  ooly 
where,  by  law,  or  by  tbe  act  of  the  debtor,  his  property 
was  sequestered  for  the  use  of  his  creditors ;  and  it  is 
proper  that  this  prerogative  right  of  the  United  States 
should  be  strictly  constniRd  and  precisely  defined,  for 
it  is  in  derogation  of  tbe  general  rights  of  creditors.* 

The  government  was  a  privileged  creditor,  under  the 
Roman  law,  and  entitled  to  priority  in  the  payment  of 
debts.  The  ceuio  bononanvras  made  subject  to  this  pri- 
ority. This  is  generally  the  case,  in  all  modem  bank- 
rupt and  insolvent  laws.  In  England,  the  king's  claim 
is  preferred  to  that  of  a  subject,  provided  the  king's  pro- 


■  Wsikim  ».  OiM,  a  Pieitring'*  Btp.  102.  The  prioritf  given  hj  Imw  M> 
Ihs  United  Slates  dou  nol  eilend  to  the  real  esl&ie,  oi  the  procesdi  of  the 
real  «aiaie,  belonging  to  or  vaiiEd  in  the  bein  of  the  debtor.  The  prioriljr 
does  not  alUch  a>  ognmt  the  heir,  but  only  when  the  real  estate,  or  the 
proceodg  thereof,  paeaea  to,  or  la  vealed  by  law  in  the  hands  of  an  aaigaee 
of  an  inBolvenl  debtor,  or  hii  execulora  or  adniiniBtnlora.  United  Slates  r. 
Crookshonk,  1  Eda.  Ci.  Stp.  233.  It  docs  not  oilend  bo  na  to  take  (he 
property  of  a  partner  in  putnenhip  eflecti,  to  paf  the  gcpsrata  debt  of  each 
partner,  when  the  pirtnerehip  eflccta  are  itol  sufficient  to  satia^  the  creditors 
of  the  partnentip.  United  Stales  v.  Hack,  B  Pettre  U.  S.  Sep.  371.  It 
does  not  eitend  so  as  to  reach  the  allowance  made  by  the  judge  of  probates  to 
the  widow  of  the  deceased  debtor,  under  the  law  of  distribution  of  inteststea' 
estates.  Poeiniaster  General  t.  EobbtiiB,  RVc's  Sep.  1G5.  It  does  not 
eilend  (o  a  aurety  to  a  custom-house  bond,  so  ss  lo  entitle  him,  after  paying 
the  debt,  to  be  subrogaled  to  tbe  rights  of  tbe  United  States  as  against  his 
cosurety,  or  to  give  hie  demand  for  conlributicn  a  preference  oxer  odjer 
creditors.  Pollock  v.  Pratt  &  Haney,  3  WtaL  C.  C.  Sep.  490.  Bank  *. 
Adger,  3  Bile*  S.  C.  Sep.  QG6.  But  thia  piioriiy,  as  given  by  tbe  statute  of 
1797,  appliei  to  ejuitabU  aa  well  as  legal  dcbls.  Howe  v.  Bheppard,  3 
Sumner,  139.  It  was  farther  held,  in  GcsBton  v.  Permeia'  Bank  of  Dels. 
ware,  IS  Fetere,  103,  tbst  no  lien  was  erected  by  the  stalato  of  March  3d, 
1797,  and  ihst  iho  priority  eats bliEhc J  by  it  could  never  attach,  while  the 
debtor  continues  the  owner  and  in  potBesaion  of  tbe  property,  thoDgh  he  be 
iinablo  to  pay  hia  debts — that  no  evidence  of  his  insolvency  can  be  received, 
nntil  he  hue  been  divested  uf  hie  property  ;  and  when  ihoa  divested,  the 
psrsoQ  who  takes  the  title  becomes  a  irualce  for  the  United  States.  See 
Cenkting'*  TVeoftsr,  Sd  edit  469— 4T6,  fur  a  condensed  view  of  the  statutes 
and  judicial  decisiotu  on  ihia  qnettion  of  priority  astetted  by  (he  United 
Stfttes. 
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«ess  was  conuoeDced  before  the  aut^ct  had  obtained 
judgment.'  Ab  to  tbe  fiscal  hen  of  the  ^vem- 
ment  of  the  United  States,  it  *was  held,  in  Harris  *S48 
V.  Decoie,''  that  the  government  had  a  lien  on 
goods  imported,  for  the  payment  of  duties  accruing  on 
them,  and  not  secured  by  bond  ;  and  that  the  United 
States  were  entitled  to  the  custody  of  the  goods  until 
the  duties  were  paid  or  secured ;  and  any  attachment 
of  the  goods  under  state  process,  during  such  custody, 
was  voi6.  On  tbe  ether  hand,  it  was  held,  that  the 
government  bad  no  general  lien  on  the  goods  of  the 
importer,  for  duties  due  by  him  upon  other  importa- 
tions.'^ 


•  SisL  Hen.  VIII.  c.  39.  ^3  Ptitrf  TT.  S.  Sep.  299. 

*  In  Mairlond,  b;  atatule,  puaed  in  1T?B,  ibe  comiDcn cement  of  a  anil 
hy  Iht  ttett  iigainat  a  public  debtor,  created  ■  lien  on  (he  landa  of  the  debtor, 

and  a  prefsrsDCB  aver  all  aiher  credilora,  who  had  not,  prior  to  (he  eont- 
Diencemenl  of  ihe  auii,  secured  a  lien  byjudgtnent,  mortgage  or  oLheiwiae. 
Davidson  v.  Clsylind,  1  Harr.  ^  Jahat.  546.  The  preference  in  payment  of 
debts  was  ■  bnmcb  of  government  prerogsLve  ai  common  taw,  and  it  vraa 
introduced  as  euch  into  MaryJand.  1(  ia  (be  lew  atill,  where  the  pioperlf  of 
the  debtor  remains  in  hand,  and  there  Is  no  lien  elaading  in  ibe  way.  Stale 
of  Marylatid  v.  Bank  of  Maryland,  G  Gill  ^  Jahnwm,  S05.  In  Cunnac(icut, 
(be  state  haa  a  priority  of  claim  against  the  ealate  of  an  insolvent  debtor ;  and 
■late  Bureliee  paying  the  debt  have  ihesama  privilege,  Htmtrd  Statulae/ 
Cmmtelieul,  1896,  p.  313.  Tbe  lUile  preference  reaia,  in  this  country,  upon 
atatule ;  and  tbe  common  law  givee  none  over  other  ciedilors.  The  State 
y.  Harrie,  3  BatUft  S,  C.  Etp.  598.  Keckley  v.  Keckley,  2  HilTi  S.  C.  Ch. 
Sep.  356.  The  common  law  prerogative  of  the  king,  to  be  paid  in  prefer- 
ence to  aJI  other  creditors,  ia  therefore  □□!  universHlly  adopted  in  ihls  coun. 
try.  It  prevails  in  the  goveruineat  of  ilie  United  Stales,  and  in  MoryUnd, 
North  Carolina,  Indiana,  Conaecticul,  &,c,,  but  nol  in  Souih  Carolina.  In 
Georgia,  stele  laxFe  have  preference  over  all  incumbrances  wheleoever. 
State  V.  Pcmberton,  Dndlty't  Rep-  15.  In  Indiana,  the  state  has  prefer. 
«nce  of  all  olber  crediiora ;  and  reel  and  petaonat  eelate  ie  bound  on  be. 
half  of  tlie  state  from  the  lesle  of  the  6rst  process.  H.  StatuUi,  J83S,  p. 
283. 

A>  to  the  lien  of  judgments  obtained  by  individuals  in  the  federal  courts, 
it  was  decidctl  in  the  Circuit  Court  of  the  United  Siaies  in  New-York,  in 
November,  1893,  in  the  case  of  Konig  v.  Bayard,  that  judgment!  in  the 
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cntnm     (2.)  The  Dcxt  casc  which  called  forth  a  construction 
tiuk.         from  every  part  of  the  government  as  to  the  implied 


Circuit  and  Diatricl  Courts  in  Naw-York  were  &  lien  upon  liads  ai  agnjiwl 
lubuqueni  purcbuen,  Trom  ihe  lime  they  wvre  regululy  docketed,  ac- 
cording to  the  practice  of  ihoae  coutu,  and  ihat  the  uaage  of  docketing  tboM 
judgmeDU  bad  prevailed  eiiice  1795.  The  >ame  doclriae  waa  aaeutned  ia 
leference  tojadgmenta  in  the  federal  court*  in  PennByWania,  in  the  cue  of 
Conard  v.  Atlantic  Ins.  Co.  1  Ftttrt'  U.  &  Srp.  386 ;  and  the  principles 
contained  in  tbia  last  case  were  reviewed  and  confinned  in  Conard  i.  Nicoil, 
4  FettTf  U.  S.  Sep.  391.  Tbc  same  rule  aa  to  judgtnenfE  in  [be  Circait 
Court  of  the  United  Stales  in  Obio.  Sellers  v.  Corwiu,  5  Hammonds*  Eep. 
400.  Tliere  ib  no  act  of  congress  making  judgmenta  in  the  United  Slatea 
courts  a  lien  on  lends.  Such  a  lien  depetide  upon  the  local  Jaws  of  the  stale 
where  the  land  lies.  Tajloe  v.  Thompeon,  5  Prterr  B.  358.  In  New. 
York,  therefore,  a  judgment  in  one  of  the  federal  courta  within  tbat  stale,  ia 
a  lien  upon  the  landa  of  the  debtor  wiibin  the  elate  far  the  term  of  ten 
Tean  from  the  docketing  of  [be  judgniBlil.  Tbe  Henhalien  Company  T. 
GverlBon,  6  Faigt'M  S.  457.  Indeed,  in  every  alate,  the  judgment*  of  ihs 
federal  courts  have  the  Mtne  lien,  to  the  eileni  of  ite  jurisdiclion,  at  the 
judgments  of  the  highest  conrt  of  the  bIbis.  Den  v.  Jones,  3  itlei>en't  Btp. 
78.83. 

Debtors  to  the  United  Slates  for  moneys  received,  tlieir  eieculon  and  ad- 
ministrators, &c.,  omitting,  on  due  notice,  to  render  to  (be  auditor  of  the 
treaaury  their  accounts  and  voucbers  for  the  expenditure  of  such  moneys,  are 
lo  be  sued  under  the  direction  of  the  comptroller  of  tbe  treasury,  and  are  to 
be  subject  to  the  costs  and  charges  of  such  euita,  wktther  the  idtimaU.  dtei- 
ftsa  be  in  thtiTfatmiT  or  agaitut  tbmm.  (Act  of  Cengrett,  March  3J,  1795, 
c.  113.)  So  reoeivers  of  public  moneys,  including  all  public  offlcen,  who 
shall  fail  to  Dccounl  and  pay  over  the  same,  they  and  their  anreliee  may  it 
pracetitd  agaitut  forthwilk  bi/  want  of  dUlreu,  and  have  their  goods  and 
chattels  seiied  and  aotd,  and  if  not  sufficient,  they  may  be  imprisoned.  The 
amount  due  is  ■  lien  on  the  real  osl&ie  from  the  time  of  the  levy  ofthe  dia- 
WBS  warrant;  and  for  want  of  sufGcient  goods  and  cballela,  the  lands  may 
be  aold  on  three  weeks'  notice,  and  ■  conveyance  eier.uied  to  the  purcbaser 
by  UiemarahaL     {Act  of  Cong.  tap.  tec.  3,  and  Act  of  May  15th,  1630,  sec 

3,  3.)  Any  person  aggrieved  by  tbe  distress,  msy  apply  by  bill  to  the  dis- 
trict judge  for  reliefundcr  the  process  ofinjuociion,  and  iralill  unredressed, 
he  may  appeal  lo  tbe  Circuit  Court.     (_Aet  of  Congrrtt,  )5lh  May,  l&SO,  *ec. 

4.  6.)  He  may  also,  if  in  prison,  be  reheved  upon  habtai  cBTput  by  Ihs 
Circuit  Court  of  the  United  Slates.  (United  States  v.  Nanrae,  9  Ftttrt,  8. 
14.  p.  IS,  note.)  The  doctrinoa  of  the  government  and  courts  of  ths  United 
States  are  quite  stringent  in  reipact  lo  the  obligation  of  imporlera  of  goods. 
The  import  daiy  ia  held  to  be  a  persoaal  debt  chargeable  upon  the  importer. 
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powers  of  congress,  was,  whether  congress  Bad  power  to  .  '/  *. 
incorporate  a  bank.  In  the  year  1791,  the  secretary  of  Arrt«<t<-'  " 
the  treasury  had  recommended  the  institution  of  a  na- 
tional bank,  as  being  of  primary  importance  to  the  pros- 
perous administration  of  the  finances,  and  of  the  great- 
est utility  in  the  operations  connected  with  the  support 
of  public  credit.  But  the  bill  for  establishing  a  bank 
was  opposed  in  the  House  of  Representatives,  as  not  au- 
thorized by  the  constitution.  It  was  contended, 
that  the  government  of  the  United  'States  was  'SiS 
limited  to  the  exercise  of  the  enumerated  powers, 
end  that  the  power  to  incorporate  a  bank  was  not  one  of 
them,  and,  if  vested  in  the  government,  it  must  be  an 
implied  power;  and  it  was  contended,  that  the  power 
given  to  congress  to  pass  all  laws  necessary  and  proper 
toexecutc  the  specified  powers,  must  be  limited  to  means 
necessary  to  the  end,  and  incident  to  the  nature  of  the 
specified  powers.  On  the  other  hand,  it  was  urged  in 
favour  of  the  bill,  that  incidental,  as  welt  as  express 
powers,  necessarily  belonged  to  every  government,  and 
that  when  a  power  was  delegated  to  efiect  particular 
objects,  ail  the  known  and  usual  means  of  effecting  them 
passed  as  incidental  to  them ;  and  it  was  insisted,  thai 
a  bank  was  a  known  and  usual  instrument,  by  which 
several  of  the  enumerated  powers  of  government  were 
exercised.    After  the  bill  had  passed  the  two  bouses  of 


at  well  as  a  lien  on  tbe  good*  ihemMlvss,  and  (hai  ihe  peraonal  debt  con. 
linuee,  rhou^  ihe  goods  be  deposiicd  nitb  a  bond  given  for  (he  duiiei,  and 
ihe  Roods  be  Insi  nr  destrof  ed.  Meredith  t.  Uaiied  Siaies,  13  Ptten,  486. 
494.  Another  pan  of  thai  case  wcnra  (he  aame  forbidding  aspect.  The  en. 
/orcement  of  linea,  penalties  or  farTeilurea,  under  ihe  reTsnue  )a*i  of  Ihe 
United  Slates,  is  extremely  alrict  and  rigoroua  ;  but  the  acl  of  congteM  of 
Mnixh  3d,  1797,  aoc.  1,  and  mads  perpsluil  br  aci  of  Feb.  11,  1800, 
aulborlzcB  the  Secretarjr  of  the  Treaaary,  on  epplicftlion,  to  mitigate  or  remit 
the  penalties  of  ibese  Inwi,  when,  from  the  facta  of  the  case,  iirat  judiciatljr 
nsecriainod,  he  should  be  of  opinion  that  sach  penaltiea  baTs  been  iDcorrtd 
ailkout  leitfal  ntgligenci,  er  ang  iRtrafion  tf  fraud. 
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congress,  the  question  touching  its  constitutionaUty  was 
agitated  with  equal  abiUty  and  ardour  in  the  executive 
cabinet.  The  secretary  of  state  and  the  attorney-gene- 
ral conceived  that  congress  hat!  transcended  their 
powers,  but  the  secretary  of  the  treasury  maintained 
the  opposite  opinion.  Their  respective  opinions  were 
founded  on  a  train  of  reasoning,  denoting  great  investi- 
gation of  all  the  leading  and  fundamental  principles  of 
the  constitution,  and  they  were  submitted  to  the  consi- 
deration of  the  President  of  the  United  States.  It  was 
argued  against  the  constitutionality  of  the  act,  that  the 
power  to  incorporate  a  bank  was  not  among  the  enume- 
rated powers,  and  to  take  a  single  step  beyond  the 
boundaries  specially  drawn  around  the  powers  of  con- 
gress, would  be  to  take  possession  of  an  undefined  and 
undefinable  field  of  power ;  that  though  congress  were 
authorized  to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  the  enumerated  powers,  they 
were  confined  to  those  means  which  were  necessary,  and 
not  merely  convenient.  It  meant  those  means  without 
which  the  grant  of  the  power  would  be  nugatory,  and 
that  if  such  a  latitude  of  construction  was  allowed,  as  to 

give  to  congress  any  implied  power  on  the  ground 
•250     of  convenience,  'it  would  swallow  up  all  the  list 

of  enumerated  powers,  and  reduce  the  whole  to 
one  phrase.  On  the  other  hand,  it  was  contended,  that 
every  power  vested  in  a  government  was,  in  its  nature, 
sovereign,  and  gave  a  right  to  employ  all  the  means 
fairly  applicable  to  the  attainment  of  the  end  of  the 
power,  and  not  specially  precluded  by  specified  excep- 
tions, nor  contrary  to  the  essential  ends  of  political 
society  j  that  though  the  government  of  tiie  United 
States  was  one  of  limited  and  specified  powers,  it  was 
sovereign  with  regard  to  its  proper  objects,  and  to  its 
declared  purposes  and  trusts;  that  it  was  incident  to- 
sovereign  power  to  erect  corporations,  and,  consequently 
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it  was  incideDt  to  the  United  Stales  to  erect  one,  in  re- 
lation to  the  objects  intrusted  to  ita  management;  that 
implied  powers  are  as  completely  delegated  as  those 
which  are  expressed,  and  the  power  of  erecting  a  corpo- 
ration may  as  well  be  implied,  as  any  other  instrument 
or  means  of  carrying  into  execution  any  of  the  specified 
,  powers ;  that  the  exercise  of  the  power  in  that  case  had 
a  natural  relation  to  the  lawful  ends  of  the  government, 
and  it  was  incident  to  the  sovereign  power  to  regulate, 
and  to  employ  all  the  means  which  apply  with  the  best 
advantage  to  that  regulation;  that  the  word  necemtryt  in 
-the  constitaiioD,  ought  not  to  be  confined  to  those  means, 
•without  which  the  grant  of  power  would  be  nugatory, 
and  it  often  means  no  more  than  needful,  requisite,  use- 
ful, or  conducive  to,  and  that  was  the  true  sense  in  which 
the  word  was  used  in  the  constitution.  The  relation 
between  the  measure  and  the  end,  was  the  criterion  of 
-constitutionaliry,  and  not  whether  there  was  a  greater  or 
less  necessity  or  utility.  The  infinite  variety,  extent 
and  complexity  of  national  exigencies,  necessarily  re* 
quired  great  latitude  of  discretion  in  the  selection  and 
application  of  means ;  and  the  authority  intrusted  to 
government  ought  and  must  be  exercised  on  principles 
of  liberal  construction. 

President  Washington  gave  these  arguments  of  his 
cabinet  a  deliberate  and  profound  consideration, 
and  it  •terminated  in  a  conviction,  that  the  incor-    •261 
poration  of  a  bank  was  a  measure  authorized  by 
the  constitution,  and  the  bill  passed  into  a  law. 

This  same  question  came  before  the  Supreme  Court 
of  the  United  States,  in  1819,  in  thecaseof  ilf'CuZ/ocAv. 
The  Stale  of  Maryland,*  in  reference  to  the  bank  of  the 
United  States,  which  was  incorporated  in  1816,  and 
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Upon  which  the  legislature  of  Maryland  had  imposed  a 
lax.  Notwithstanding  the  question  arising  on  the  con- 
structioD  of  the  powers  of  congress  had  been  settled,  so 
far  as  an  act  of  congress  could  settle  it,  in  1791)  and 
again  in  1816)  it  was  thought  worthy  of  a  renewed  dis- 
/  cuasion  in  that  case.  The  chief  justice,  in  delivering  the 
opinion  of  the  court,  observed,  that  the  question  could 
scarcely  be  considered  an  open  one,  after  the  principle 
bad  been  so  early  introduced  and  recognised  by  many 
successive  legislatures,  and  had  been  acted  upon  by 
the  judicial  department,  as  a  law  of  undoubted  obli- 
gation. He  admitted  that  it  belonged  to  the  Supreme 
Court  alone  to  make  a  final  decision  in  the  case,  and 
that  the  question  involved  a  consideration  of  the  consti- 
tution in  its  most  interesting  and  vital  parts. 

It  was  admitted,  that  the  government  of  the  United 
States  was  one  of  enumerated  powers,  and  that  it  could 
exercise  only  the  powers  granted  to  it ;  but  though 
limited  in  its  powers,  it  was  supreme  within  its  sphere 
of  action.  It  was  the  government  of  the  people  of  the 
United  States,  and  emanated  from  them.  Its  powers 
were  delegated  by  all,  and  it  represented  all,  and  acted 
for  all.  In  respect  to  those  subjects  on  which  it  can  act, 
it  must  necessarily  bind  its  component  parts  ;  and  this 
was  the  express  language  of  the  constitution,  when  it 
declared  that  the  constitution,  and  the  laws  made  in 
pursuance  thereof,  were  the  supreme  law  of  the  land, 
and  required  all  the  officers  of  the  state  governments  to 
take  an  oath  of  fidelity  to  it.  There  was  nothing 
*233  *in  the  constitution  which  excluded  incidental  or 
implied  powers.  The  articles  of  the  confederalioR 
gave  nothing  to  the  United  States  but  what  was  expressly 
granted ;  but  the  new  constitution  dropped  the  word  «>- 
pretsly,  and  left  the  question,  whether  a  particular  power 
was  granted,  to  depend  on  a  fair  construction  of  the 
whole  instrument.    No  constitution  can  contain  an  accu- 
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rate  detail  of  all  the  subdivisions  of  its  powers,  and  of  all 
the  means  by  which  they  might  be  carried  into  execution. 
It  would  render  it  too  prolix.  Its  nature  requires  that 
only  the  great  outlines  should  be  marked,  and  its  im- 
portant objects  designated,  and  all  the  minor  ingredients 
left  to  be  deduced  from  the  nature  of  those  objects. 
The  sword  and  the  purse,  all  the  external  relations,  and 
no  inconsiderable  portion  of  the  industry  of  the  nation, 
were  intrusted  to  the  general  governmeQt ;  and  a  gov- 
ernment intrusted  with  such  ample  powers,  oit  the  due 
execution  of  which  the  happiness  and  prosperity  of  the 
Dation  vitally  depended,  must  also  be  intrusted  with 
ample  means  for  their  execution.  Unless  the  words 
imperiously  require  it,  we  ought  not  to  adopt  a  construc- 
tion, which  would  impute  to  the  framers  of  the  constitu- 
tion, when  granting  great  powers  for  the  public  good, 
the  intention  of  impeding  their  exercise,  by  withholding 
a  choice  of  means. 

The  powers  given  to  the  government  imply  the  ordi- 
nary means  of  execution ;  and  the  government,  in  all 
sound  reason  and  fair  interpretation,  must  have  the 
choice  of  the  means  which  it  deems  the  most  conve- 
nient and  appropriate  to  the  execution  of  the  power. 
The  power  of  creating  a  corporation,  though  appertain- 
ing to  sovereignly,  was  not  a  great,  substantive  and  in- 
dependent power,  but  merely  a  means  by  which  other 
objects  were  accomplished  ;  in  like  manner,  as  no  semi- 
nary of  learning  is  instituted  in  order  to  be  incorpo- 
rated, but  the  corporate  charter  is  conferred  to  subserve 
the  purposes  of  education.  The  power  of  creating  a 
corporation  is  never  used  for  its  own  sake,  but  for  the 
purpose  of  efiecting  something  else.  It  is  no- 
thing but  ordinary  'means  to  attain  some  public  *S53 
and  useful  end.  The  constitution  has  not  left 
the  right  of  congress  to  employ  the  necessary  means 
for  the  execution  of  its  powers  to  general  reasoning.    It 
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i»  expressl;  authorized  to  employ  such  means  ;  and  »»- 
cenary  means,  in  the  sense  of  the  constitation,  does  not 
import  an  absolute  physical  necessity,  so  strong  thst 
one  thing  cannot  exist  without  the  other.  It  stands  for 
any  means  calculated  to  produce  the  end-  The  word 
necessary  admits  of  all  degrees  of  comparison.  A 
thing  may  be  necessary,  or  very  necessary,  or  abso- 
lutely and  indispensably  necessary.  The  word  is  used 
in  varioDS  senses,  and  in  its  construction,  the  subject, 
the  context,  the  intention,  are  all  to  be  taken  into  view. 
The  powers  of  the  government  were  given  for  the  wel- 
fere  of  the  nation.  They  were  intended  to  endure  fot 
ages  to  come,  and  to  be  adapted  to  the  various  crises 
of  human  affairs.  To  prescribe  the  specific  means  by 
which  government  should  in  all  future  time  execute  its 
power,  and  to  confine  the  choice  of  means  to  soch  nar- 
row limits  as  should  not  leave  it  in  the  power  of  con- 
gress to  adopt  any  which  might  be  appropriate  and  con- 
ducive  to  the  end,  would  be  most  unwise  and  pemiciousi 
because  it  would  be  an  attempt  to  provide  by  immuta- 
ble rules  for  exigencies,  which,  if  foreseen  at  all,  must 
have  been  seen  dimly,  and  would  deprive  the  legisla- 
ture of  the  capacity  lo  avail  itself  of  experience,  or  to 
exercise  its  reason,  and  accommodate  its  legislation  to 
circumstances. 

If  the  end  be  legitimate,  and  within  the  scope  of  the 
constitution,  all  means  which  are  appropriate,  and 
plainly  adapted  to  this  end,  and  which  are  not  prohi- 
bited, are  lawful ;  and  a  corporation  was  a  means  not 
less  usual,  nor  of  higher  dignity,  nor  more  requiring  a 
particular  specification,  than  other  means.  A  national 
bank  was  a  convenient,  a  usefiil  and  essential  instru- 
ment in  the  prosecution  of  the  fiscal  operations  of  the 
government.  It  was  clearly  an  appropriate  measure  ; 
and  while  the  Supreme  Court  declared  it  to  be  within 
its  power    and   its    duty,  to    maintain    that    an  act 
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*of  congress  exceeding  its  power  was  not  the  law  of  the 
land,  yei  if  a  law  was  not  prohibited  by  the  constitution, 
and  was  really  calculated  to  eSect  an  object  intrusted 
to  the  government,  the  court  did  not  pretend  to  the 
power  to  inquire  into  the  degree  of  its  necessity.  That 
would  be  passing  the  line  which  circumscribes  the  ju- 
dicial department,  and  be  treading  on  legislative  ground. 

The  court  therefore  decided,  that  the  law  creating 
the  Bank  of  the  United  States,  was  one  made  in  pursu- 
ance of  the  constitution  ;  and  that  the  branches  of  the 
national  bank,  proceeding  from  the  same  stock,  and 
being  conducive  to  the  complete  accomplishment  of 
the  object,  were  equally  constitutional. 

The  Supreme  Court  were  afterwards  led,  in  some  de- 
gree, to  review  this  decision,  in  the  case  of  Oibom  v. 
Tlu  United  StaUt  Bank  ;>  and  they  there  admitted  that 
congress  could  not  create  a  corporation  for  its  own  sake, 
or  for  private  purposes.  The  whole  opinion  of  the  court, 
ID  the  case  of  M'Culloch  v.  The  Slate  of  Maryland,  was 
founded  on,  and  sustained  by,  the  idea,  that  the  bank 
was  an  instrument  which  was  necessary  and  proper  for 
carrying  into  effect  the  powers  vested  in  the  govern- 
ment. It  was  created  for  national  purposes  only, 
though  it  was  undoubtedly  capable  of  transacting  pri- 
vate as  well  as  public  business  ;  and  while  it  was  the 
^reat  instrument  by  which  the  fiscal  operations  of  the 
^vernment  were  effected,  it  was  also  trading  with  in- 
dividuals for  its  own  advantage.  The  bank,  on  any 
rational  calculation,  rould  not  effect  its  object,  unless 
it  was  endowed  with  the  faculty  of  lending  and  deal- 
ing in  money.  This  faculty  was  necessary  to  render 
the  bank  competent  to  the   purposes   of  government. 


'  9  WhtatoK,  859,  6 
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and,  therefore,  it  was  constitutionally  and  rightfully  eo- 
grafted  on  the  institution.* 
is     (3.)  The  coostniction  of  the  powers  of  congress  relar 
tive  to  taxation,  was  brought  before  the  Supreme  Court* 


■^ 


d 


■S     vJ 


i  '  It  ia  wonby  of  notice,  thai  (he  power  of  congreaa  [o  eatibliah  s  oalioDSl 

Y  baok,  even  under  tbe  irticlea  of  confedetaiiuDi  leema  noi,  at  the  lime,  lo 
>  have  been  much  quealioned ;  and  congreai  did  acinallr  gpprove  of  snch  ■ 
T              propoiiliOD  OD  ihe  SGih  at  May,  1781 ;  and  on  the  Stel  uf  December  follow. 

b  I  iog,  they  proceeded  by  ordinance  to  inatLlule  and  incorporaie  the  Bank  of 

*  North  America.     JouraaU  of  Cangrtn,  vol,  vli.  pp.  87.  197.     The  conalilo. 

J  tionality  and  validiLy  of  this  ordinsnce  were  ably  enforced  by  Judge  Wiloon. 

\  See  WOtaii'*  JTm-fa,  vol.  iii.  p.  337,  and  aee  tvpni,  p.  319,  n.    Tbeliretuid 

'  J  the  aecond  banka  o'f  the  United  Staiea  were  establiahed  by  ataiuiea,  wbieh 

\T  iBCeived  the  approbation  of  Fretidenta  Wuhingtga  and  HadiiOD,  and  the 

Jl  conB'Jtutionalily  of  the  eatabliahment  of  those  banka  being  repeatedly  de- 

clared by  the  Supreme  Court  of  the  United  Stalee,  il  wM  eoDwdered  as  a 
'*1i  aetded  queauon,  not  open  for  fitrlherdiEcuamOD.    TbecODMitulion  declared, 

V  that  "  all  legiMlaiijie  poam  therein  granted  ehould  be  veatcd  in  ibe  con- 
,  greea  of  [he  United  States  ;"  and  that  "  Iht  ixeeulivt  peaer  ihoutd  be  vested 

in  sFreaidenl  of  the  United  Staiea;  and  that  ItejudieiaJ  pDwn- of  the  United 
States  ehould  be  vested  in  one  Supreme  Court,  and  in  auch  inferior  courtt 
*■  the  congreas  laighl,  from  lime  to  time,  ordain  and  eatablUh ;  and  ibat 
tilt  judieial  poirtr  tiould  ixttnd  ta  all  autt  in  late  and  iquity,  Briting 
undrr  ihi  emulilulion."  (Art.  I.  »ec.  1. — art,  3.  eee.  1.— art,  3,  sec.  1,  8.) 
This  simple  and  beautiful  dietrtbntiou  of  power,  would  aeem  to  bs  too  daa* 
V  "^  to  be  miiloken,  and  too  sacred  to  be  invaded.  The  oath  lo  support  lbs 
^  conatitution,  neceaaarily  ioclodet,  in  its  muaning  and  elGcacy,  the  sapport  of 

;  Ibis  distribution  of  power,  and  of  the  judicial  cognizance  of  all  cases  arising 

t,  imdcr  the  constitution.    Thai  cognizance  extends,  of  course,  to  the  question, 

~^  whether  congress  have  the  conalitutional  power  to  incotporste  a  national 

-  bank.    It  ia  a  eatt  arimng  uaJer  tke  eonsfiivlun;  and  the  decinona  of  (he 

'^.  Supreme  Court  were  in  favour  of  the  exiatence  of  such  a  power,  and  of  the 

valid  exercise  of  il  in  the  eslablisbmenl  of  a  naiianal  bank.    Tfae  words 
^i  necessary  and  proper,  in  the  conpliintinn,  were  not  lo  be  confined  lo  means 

ihst  were  inditpunaahlt  in  the  exerciao  ef  any  eiptesa  power;  but  eilended 
to  all  meana  thai  congress  should  deem  expedient  and  ut/ul,  and  conducive 
to  the  end  propoied  in  the  execution  of  any  express  power.  Thai  consiruo. 
lion  ia  binding  and  concluaive,  as  well  upon  the  otber  deparlmenls  of  th* 
government  as  upon  the  nation  at  large.  Tbe  congreaa,  in  »hom  is  veateil 
I  the  Eegislative  power,  and  ilie  President,  in  whom  is  vested  the  executive 
j  power,  are  respectively  bound  lo  r-ceive  and  «bey  ihst  conatmclion  of  tba 
\  conslituiion  which  has  been  duly  aeiited  by  the  judicial  power.  See- 
further  infra,  pp.  449.  45G,  note  b. 
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in  1796,  in  the  case  of  Hylton  v.  The  UitUed 
Statei.^  By  the  actof  *5th  June,  1794,  congress  *S65 
laid  a  duty  upon  carriages  for  the  conveyance  of 
persons,  and  the  question  was,  whether  this  was  a 
direct  tax,  within  the  meaning  of  the  constitution.  If  it 
was  not  a  direct  tax,  it  was  admitted  to  he  rightly  laid, 
under  that  part  of  the  constitution  which  declares  that 
all  duties,  imposts  and  excises,  shall  be  uniform 
throughout  the  United  States ;  but  if  it  was  a  direct  tax, 
it  was  not  constitutionally  laid,  for  it  must  then  be  laid 
according  to  the  census,  under  that  part  of  the  constitu- 
tion which  declares  that  direct  taxes  shall  be  apportioned 
among  the  several  states  according  to  numbers.  The 
Circuit  Court  in  Virginia  was  divided  in  opinion  on  the 
question ;  but,  on  appeal  to  the  Supreme  Court,  it  was 
decided,  that  the  tax  on  carriages  was  not  a  direct  tax* 
within  the  letter  or  meaning  of  the  constitution,  and  was 
therefore  constitutionally  laid. 

The  question  was  deemed  of  very  great  importance, 
and  was  elaborately  argued.  Tt  was  held,  that  a  general 
power  was  given  to  congress  to  lay  and  collect  taxes  of 
every  kind  or  nature,  without  any  restraint.  They  had 
plenary  power  over  every  species  of  taxable  property 
except  exports.  But  there  were  two  rules  prescribed 
for  their  government :  the  rule  of  uniibrmity,  and  the 
rule  of  apportionment.  Three  kinds  of  taxes,  viz. 
duties,  imposts  and  excises,  were  to  he  laid  by  the  first 
rule;  and  capitation,  and  other  direct  taxes,  by  the 
second  rule.  If  there  were  any  other  species  of  taxes, 
as  the  court  seemed  to  suppose  there  might  be,  that 
■were  not  direct,  and  not  included  within  the  words 
duties,  imposts  or  excises,  they  were  to  be  laid  by  the 
rule  of  uniformity  or  not,  as  congress  should  think  pro- 
per and  reasonable. 

•  3  Dal.  Rep.  171. 
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The  constitution  contemplated  no  taxes  as  direct 
taxes,  but  such  as  congress  could  lay  in  proportion  to 
the  census;  and  the  rule  of  apportionment  could  not 
reasonably  apply  to  a  tax  on  carriages,  nor  could  the 
tax  on  carriages  be  laid  by  that  rule,  without  very  great 
inequality  and  injustice.    If  two  states,  equalio  census, 

were  each  lo  pay  8,000  dollars,  by  a  lax  od 
*266    carriages,  "and  in  one  state  there  were  100 

carriages,  and  in  another  1,000,  the  tax  on  each 
carriage  would  be  ten  times  as  much  in  one  state  as  in 
the  other.  While  A,  in  the  one  state,  would  pay  for 
bis  carriage  eight  dollars,  B,  in  the  other  state,  would 
pay  for  his  carriage  eighty  dollars.  In  this  way,  it  was 
shown  by  the  court,  that  the  notion  that  a  tax  on 
carriages  was  a  direct  lax,  within  the  purview  of  the 
constitution,  and  to  be  apportioned  according  to  the 
census,  would  lead  to  the  grossest  abuse  and  oppression. 
This  argument  was  conclusive  against  the  construction 
set  up,  and  the  tax  on  carriages  was  considered  as  in- 
cluded within  the  power  to  lay  duties;  and  the  better 
opinion  seemed  to  be,  that  the  direct  taxes  contemplated 
by  the  constitution  were  only  two,  viz.  a  capitation,  or 
poll  tax,  and  a  tax  on  land.  The  court  concluded,  that 
the  tax  on  carriages  was  an  indirect  tax  on  expense  or 
consumption,  and,  therefore,  properly  laid,  pursuant  to 
the  rule  of  uniformity. 

In  Lovgkborougk  v.  Blake,*  the  power  of  taxation  was 
again  brought  under  judicial  discussion.  The  question 
was  immediately  of  a  local  nature,  and  it  was,  whether 
congress  had  the  right  to  impose  a  direct  tax  upon  the 
unrepresenied  District  of  Columbia;  but  there  were 
principles  involved  in  the  decision,  which  had  an  exten- 
sive and  important  relation  to  the  whole  United  States. 


'  5  TFJUaMa,  3IT. 
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It  was  declaredfthat  tbe  power  to  tax  exteaded  equally 
to  all  places  over  which  the  government  extended.  It 
extended  as  well  to  the  District  of  Columbia,  and  to  the 
territories  which  were  not  represented  in  congress,  as  t» 
the  rest  of  the  United  States.  Though  duties  were  to  be 
uniform,  and  taxes  were  to  be  apportioned  according  li> 
Dutnbers,  the  power  was  co-extensive  with  the  empire. 
The  inhabitants  of  the  then  territories  of  Michigan,  and 
of  Florida  and  Arkansas,  for  instance,  as  well  as  the 
District  of  Columbia,  though  without  any  repre- 
sentation in  congress,  were  subject  to  the  'full  'SS? 
operation  of  the  power  of  taxation,  equally  as  the 
people  of  New-York  or  Massachusetts.  ■  But  the  court 
held,  that  congress  are  not  bound,  though  they  may,  in 
their  discretion,  extend  a  direct  tax  to  tbe  territories  as 
well  as  to  the  states.  A  direct  tax,  if  laid  at  all,  must  be 
l^d  on  every  state  conformably  to  tbe  census,  and  there- 
fore congress  has  no  power  to  exempt  any  state  Irom  its 
due  share  of  the  burthen.  But  it  was  understood  that 
congress  were  under  no  necessity  of  extending  a  tax  to 
tbe  unrepresented  District  of  Columbia,  and  to  the  ter- 
ritories; though,  if  they  be  taxed,  then  the  constitution 
gives  the  rule  of  assessment.  This  construction  was 
admitted  to  be  most  convenient,  for  the  expense  of 
assessing  and  collecting  a  tax  in  a  territory,  as  the  North- 
West  Territory,  for  instance,  then  existed,  might  exceed 
the  amount  of  the  lax.  Here  was  an  anomalous  case 
in  our  government,  in  which  representation  and  taxation 
are  not  inseparable,  though  the  principle  that  the  power 
of  taxation  could  not  rightfully  exist  without  represen- 
tation, was  a  fundamental  ground  of  our  revolution. 
The  court  did  not  consider  a  departure  from  a  general 
principle,  in  this  case,  to  be  very  material  or  important, 
because  the  case  was  that  of  territories  which  were  in 
a  stale  of  infancy,  advancing  to  manhood,  and  looking 
forward  to  complete  equality,  as  soon  as  that  stale  of 
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manhood  should  be  attained.  It  waa  the  case  also  of 
the  District  of  Columbia,  which  had  volunlarily  relin- 
quished the  right  of  representation,  and  adopted  the 
whole  body  of  congress  for  its  legitimate  government. 
Riihiof  (4.)  Congress  have  the  exclusive  right  of  pre-empiion 
iiuiapdLto  all  Indian  lands  lying  within  the  territories  of  the 
United  States.  This  was  so  decided  in  the  case  of 
Johnson  V.  M'Intosk.*  Upon  the  doctrine  of  the  court  in 
that  case,  and  in  that  of  Fletcher  v.  Feck,*'  the  United 
States  own  the  soil,  as  well  as  the  jurisdiciion  of  the 
immense  tracts  of  unpatented  lands  included 
•26S  within  their  territories,  and  of 'all  the  productive 
funds  which  those  lands  may  hereafter  create. 
The  title  is  in  the  United  States  by  the  treaty  of  peace 
with  Great  Britain,  and  by  subsequent  cessions  from 
France  and  Spain,  and  by  cessions  from  the  individual 
states  ;  and  the  Indians  have  only  a  right  of  occupancy, 
and  the  United  States  possess  the  legal  title,  subject  to 
that  occupancy,  and  with  an  absolute  and  exclusive 
right  to  extinguish  the  Indian  lille  of  occupancy  either 
by  conquest  or  purchase.  The  title  of  the  European 
nations,  and  which  passed  to  the  United  States,  to  this 
immense  territorial  empire,  was  founded  on  discovery 
and  conquest;  and,  by  the  European  customary  law 
of  nations,  prior  discovery  gave  this  title  to  the  soil, 
subject  to  the  possessory  right  of  the  natives,  and  which 
occupancy  was  all  the  right  that  European  conquerors 
and  discoverers,  and  which  the  United  Slates,  as  suc- 
ceeding lo  their  title,  would  admit  to  reside  in  the  native 
Indians.  The  principle  is,  that  the  Indians  are  to  be 
considered  merely  as  occupants,  to  be  protected  while  in 
peace  in  the  possession  of  their  lands,  but  to  be  deemed 
incapable  of  transferring  the  absolute  title  to  any  other 


•  8  Whfiten,  543  t  6  CraAci,  lH,  143 
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than  the  soTereign  of  the  country.  The  conBtitution^ 
gave  to  congress  the  power  to  dispose  of,  and  to  make 
all  needful  rules  and  regulations  respecting  the  territory, 
or  other  property  belonging  to  the  United  States,  and  to 
admit  new  states  into  the  Union.  Since  the  constitution 
was  formed,  the  value  and  efficacy  of  this  power  have 
been  magnified  to  an  incalculable  extent,  by  the  pur- 
chase of  Louisiana  and  Florida;  and,  under  the  doc- 
trine contained  in  ihe  cases  I  have  referred  to,  congress 
have  a  large  and  magnificent  portion  of  territory  under 
their  absolute  control  and  disposal.  This  immense  pro- 
perty has  become  national  and  productive  stock,  and 
congress,  in  the  administration  of  this  stock,  have  erected 
temporary  governments  under  the  provisions  of  the 
ordinance  of  the  congress  under  the  confederation,  and 
under  the  constitutional  power;  and  they  have  ap- 
pointed the  officers  to  each  territory,  and  allowed 
delegates  in  congress  to  be  chosen  by  the  'in-  "859 
habitants  every  second  year,  and  with  a  right 
to  debate,  but  not  to  vote,  in  the  House  of  Repre- 
seDtattves.'' 


•  Art.4.8er.3.  n.  1,9. 

»  Ordinince  of  congress  onSth  July,  I78T.  AcU  of  Congrct  of  AngtM 
711,  1789;  TuTtmary  Hlh,  1805;  March  3d,  IB17;  FfhnaTy  IGiA,  1819; 
Afril  34(A,  le^  ;  MartJi  30lit,  iei».  Tha  xcquigilion  of  lbs  foreign  letti- 
toriei  of  Loaisians  and  Floridm  bf  Ihe  United  Slates,  by  purcbue,  was  10  b« 
anpporled  only  by  a  very  liberal  and  latitudinury  conslruclion  of  the  mci. 
denial  powers  of  ihe  government  under  ihe  conalitmion.  The  objecttons  la 
•neh  B  conilcuction,  wbieb  were  urged  it  (ha  lime,  arc  atated  in  3  Story't 
Comm.  156 — 161.  Btii  the  conaliluiinnality  of  Ihe  acquisilion  of  foreign  (er. 
ntory  ia  vindicated,  ettablishcd  and  seliled  by  the  Supreme  Court,  ae  one 
neceaaariiy  flowing  from  ihe  power  uf  the  Uniiin  lo  make  Ireatiee.  Ameri- 
can Ina.  Co.  V.  Canler,  1  Ptter^  U.  S.  Sep.  511.  Ti  belongs,  iherefore, 
upon  that  prineiplo,  oxeluaiiely  lo  iho  Presidoni,  with  the  advice  and  con- 
aeut  of  iwo  thirds  of  ihe  members  of  the  Sennte  present,  lo  make  Ihe  scqui. 
siiion.  But  in  1B45,  congress,  by  joint  regotulion,  under  the  power  in  ihe 
constiiation,  (ari.  4,  Sec.  3,)  thai  "  new  siBies  may  be  udmiiicd  by  the  con. 
gren  into  this  Union,"  admitted  ibe  foreign  and  independent  aisle  of  Texas 
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Tbe  unpateiited  lands  belonging  to  the  United  States, 
within  tbe  states  of  C^o,  Indiana,  Illinois,  Michigiui» 
uid  tbe  territory  of  Wisconsin,  arose  from  cesaioa» 
from  the  states  of  Virginia,  Haasachuaetts,  Connecticat 
and  New- York,  before  the  adopttoo  of  the  present  cod- 
Btitation  of  the  United  States.*  North  Caix^ioa,  South 
Carolina  and  Gewgia  maxie  similar  cessions  of  their 
unpatented  lands,  and  which  now  compose  the  states  oT 
Tennessee,  Alabama  and  Miseiesippi.  The  lands  bo 
ceded  were  intended  to  be,  and  were  considered,  aM- 
constitutinga  cocnmon  fund,  for  the  bene6t  of  the  Uaios ; 
and  when  the  states  in  which  the  lands  are  now  situ- 
ated were  admitted  into  the  Union,  the  proprietary 
rig^tofthe  United  States  to  those  unimproved  and  un- 
sold lands  was  reot^iiised.  Those  lands  belong  to  the- 
United  States,  as  part  of  their  public  domain,  subject 
to  tbe  Indian  rig^t  and  title  of  occupancy,  in  all  cases 
in  which  the  same  has  not  been  lawfully  extinguished. 
It  is  not  to  be  cxmceaied,  bowever,  that  tbe  title  of  the 


into  [be  UnioD  as  a.  Heparnte  stale,  upon  Icnna  la  which  Teiea  aflerwards 
acceded.  RttoluHoa  »/  Congrau,  ej  March  1,  1845.  Tbis  wae  giving  a 
new  legislaiive  coniiruclian,  of  enannaug  elEcscy  and  extent,  to  ibe  cod. 
alilulional  power  [o  acquire  fuieign  Btalea,  and  would  appear  lo  be  contrary 
10  tha  principle  of  contlruclion  rccogniaed  bf  the  Suprema  Courl,  ifaal  ibe 
anRexation  of  foreign  atstei  out  of  the  limito  of  the  United  Statei,  mnat  be 
the  act  of  the  Irealy-making  power, 

•  That  of  New-Vork  was  made  March  I«[,  ITSl,  under  the  authority  of 
the  act  of  Ibe  Ipg^ilaiUfo  of  that  eiale,  of  ihe  1 9  ih  February,  1780.  Thalof 
Virginia  waa  made  March  lat,  1TB4,  under  the  aulhorily  of  an  act  of  theSOtfa 
December,  17^3.  Thai  of  Mnaaachuseli*,  on  the  19lh  of  ApriJ,  1T85,  under 
the  uuthorily  of  [fae  acLa  of  thai  alate,  of  13lli  November,  1784,  and  17th 
March,  1785;  and  [hat  of  Conneclicul,  on  the  Uih  Sep r ember,  1786,  under 
the  auihorily  of  an  DCI  of  that  slale,  of  Mny,  1786.  Thai  of  Soulh  Carolina, 
in  Augual,  1787.  The  tille  to  the  landa  belonging  to  the  United  Slatea 
«i<at  o/  iht  Minutippi,  is  eupported  by  Ircauea  made  wiib  Great  Britain, 
in  1783,  I81S,  1827,  and  wiib  France,  in  1803,  and  wiih  Spain,  in  1820, 
and  with  Mexico,  in  1831.  Viia-  EUiatfi  Ameriean  Diplomatic  Cede, 
Waahingion,  1834,  9  toIb.,  which  is  a  mult  valuable  compilation  of  all  ihe 
treaties  down  to  ihai  dale,  in  which  ibe  United  Swiea  have  any  inlereal. 
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United  States  to  the  unappropriated  lands  lying  within 
the  limits  of  the  separate  states,  has  been  seriously 
■questioned  by  some  of  them,  as  by  Mississippi,  Bliaois 
and  Indiana.  The  latter  slate,  in  January,  1829,  ad- 
vanced a  claim  to  the  exclusive  right  to  the  soil  and 
eminent  domain  of  all  the  unappropriated  lands  within 
her  acknowledged  boundaries ;  and  in  1830  Mississippi 
put  forth  a  similar  claim.  But  the  cessions  of  the  ter- 
ritorial claims  of  the  separate  states  to  the  western 
country,  were  called  for  by  the  resolutions  of  congress 
of  the  6th  September  and  10th  of  October,  17S0,  and 
were  made  upon  the  basis  that  they  were  to  be  "  dis- 
posed of  for  the  common  benefit  of  the  United  States."* 
It  was  stipulated  by  crmgress,  in  the  last  resolution, 
that  tbe  lands  to  be  ceded  should  be  disposed  of  for  the 
common  benefit  of  the  United  States  ;  be  settled  and 
formed  into  distinct  republican  states,  with  a  suitable 
extent  of  territory  ;  become  members  of  the  American 
Union,  and  have  the  same  rights  of  sovereignty,  free- 
dom and  independence,  as  the  other  states.  It 
was  likewise  provided  by  'the  ordinance  of  July  •260 
13lh,  1787,  for  the  govermnent  of  the  territory  of 
the  Untied  States  northwest  of  the  river  Ohio,  that  the 
legislatures  of  the  districts  or  new  states  to  be  erected 
therein,  should  "never  interfere  with  the  primary  dis- 
posal of  the  soil  by  the  United  States,  in  congress  as- 
sembled, nor  with  any  regulations  congress  may  find 
necessary  for  securing  the  title  in  such  soil  to  the  hona 
fide  purchaser.'"* 


•  Jounui*  of  tie  Coaftd.  Catignn,  vol.  vL  pp.  123, 147.  lUd.  vol.  viii. 
pp.  356.  359.  Ibid.  ia\.  ii.  p.  47.  Ibid.  vol.  x.  p.  92.  Ibid.  vol.  xl  p.  ICU. 
Ibid.  vol.  xii.  p.  93. 

b  Par  diapoeing  of  ihe  landa  of  ihe  United  Slateg,  numeraaB  land  offic[;<> 

bave  been  MtHbliahed  by  acts  of  oon'greM,  in  the  Biniei  of  Ohio,  Indiana. 

llllnoia,  Miaaoiiri,  Louiiiano,  Miaaiuippi,  Alabama,  Michigan  and  Arkanaa«, 

and  in  ihs  terrllorioa  of  Wisconsin,  Iowa  and  Florida.    Sec  Gerdan't  Digeit 

Vol.  L  28 
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ffl^^b-  (6.J  By  the  conatitutioii  of  the  United  States,  coDgress 
were,  by  general  laws,  to  prescribe  the  manner  in  which 
the  public  acts,  records  and  judicial  proceedings  of 
every  state  should  be  proved,  and  the  effi?ct  rfiereof  in 
every  other  state.  In  pursuance  of  this  power,  congress, 
by  the  act  of  May  26, 1790,  provided  the  nwde  by  which 
records  and  judicial  proceedings  should  be  authentica- 
ted, and  then  declared,  that  they  should  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  Uni- 
ted States,  as  they  had  by  law  or  usage  in  the  courts  of 
the  state  from  whence  the  records  were  taken.  Under 
this  act  it  was  decided,  in  the  case  of  Jlft^  v.  Dwyee,^ 
that  if  ajudgment,  duly  authenticated,  had,  in  the  state 
court  from  whence  it  was  taken,  the  faith  and  credit  of 
the  highest  nature,  viz.  record  evidence,  it  must  have 
the  same  faith  and  credit  in  every  other  court.  It  was 
declaring  the  effect  of  the  record,  to  declare  the  faith 
and  credit  that  were  to  be  given  to  it.  The  constitu- 
tion intended  something  more  than  to  make  the  judg- 
ments of  state  courts  prima  facie  evidence  only.  It  con- 
templated a  power  in  congress  to  give  a  conclusive 
effect  to  such  judgments.  A  judgment  is,  therefore, 
conclusive  in  every  other  state,  if  a  court  of  the  par- 


tf  the  Loot  of  tie  United  Stalte,  1837,  pp.331— 389,  in  whioh  s)l  ihe  iialnie 
prOTiaiODi  rolauve  to  lbs  diapoiiiiaa  of  the  public  domain  af  the  Uaited  Slniet 
ore  collected,  and  cUnily  uid  nesily  unneed  snd  digcBtad.  By  the  act  of 
eoogress  of  September  4lh,  IB41,  c.  IG,  ten  per  cent,  of  the  net  proceeds  of 
the  sales  of  the  public  linds,  to  be  msde  lubsequeitl  Co  the  3lBt  of  Decem- 
ber, 1841,  within  the  limita  of  ihe  Btjiles  of  Ohio,  Indiana,  Illinois,  Alabania, 
Missouri,  MitBiHeippi,  Louiaiana,  ArksneaB  and  Michisan,  were  to  be  paid 
to  thoGO  slates  lespaclively;  and  the  residue  of  Ihou  net  proceeds.  Euttfect 
to  certain  provisoes,  ahould  be  divided,  half-yourly,  among  the  iwonly.sis 
stabes  of  the  Union,  and  the  District  of  Columbia,  and  the  Icrhlaries  of 
Wisconsiti,  loiva  and  Florida,  according  to  their  respective  federal  repre- 
sentalive  papulation,  as  nicertained  by  the  last  cctuub,  to  be  appUed  by  thu 
tegislalores  of  the  sold  statu  to  auch  purpoaea  aa  ihey  should  direct. 
'  7  Cr«nci,4ei. 
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ticular  state  where  it  was  rendered  would  hold  it  con- 

clasive.     NU  deha  is  not  a  good  plea  ia  a  suit  oa  a 

judgment  is  another  stale,  because  not  a  good  plea  in  such 

state.    Nvl  ti«l  record  is  the  proper  plea  in  such  a  case. 

The  same  decision  was  followed  in  Hati^ton  v, 

M'Connel,*  and  the  doctrine  contained  "in  it  may    "Sei 

now  be  considered  as  the  settled  law  of  the  land. 

It  is  not,  however,  to  be  understood,  that  ntU  tiel  record         v^A  %^i'  ' 

is,  in  all  cases,  the  necessary  plea ;    but  any  special  *^  £^j-*-/  '''^' 

|riea  may  be  pleaded  which  would  be  good  to  aroid  the  '*^/  -ffi  ^  f'  ■ 

judgment  in  die  stale  where  it  was  pronounced.''    And  '*'    .       #gN 

ia  Men/hew  v.  Thatcher,'  the  court  would  seem  to  im-  //f^- 


•  3  TTImIm,  934 ;  and  in  Worawsg  r.  Pawling,  5  GiU  ^  leknaon,  50a 
k  Sbunwar  v.  Siiltman,  4  Cawen't  Sip.  393. 

*  6  m*atn,  199.— In  Tharber  t.  Blackbaurne,  1  N.  E.  Sep.  S43,  it  wu 
h«ld,  that  ml  ieitt  wea  a  good  plea  lo  debt  on  a  judgmant  of  tDOiher  «taie, 
wben  it  did  not  appear  b;  llie  record  that  tbe  defendant  had  notice  o(  the 
Bait  And  in  CunninghHm  t.  Buckingbam,  1  Hammend'i  Ohtc  Sep.  364; 
Holt  T.  AllDiraj,  9  Blackf.  Ind.  Rep.  106,  and  Hoxie  t.  Wri^t,  9  Vemuint 
Btf.  363,  the  JDdgment  of  another  state,  ragnlail;  obtaiaed,  when  the  de- 
fendBDt  had  been  aerved  with  proceee,  or  had  olbetwiee  appeared,  waa  held 
10  be  concluaive  evidence  of  the  debt.  Bet  the  defendant  most  have  had 
dne  notice  to  appear,  and  be  aubjecl  to  tlie  jtuiediclion  of  the  court,  or  if  a 
foreigner  or  non.reaident,  he  muil  have  actnally  appeared  to  the  itiiC,  or  (he 
judgment  of  another  atata  will  not  be  deemed  of  aaj  Tatidity.  Thia  ia  a 
plain  principle  of  juelice,  which  pervades  the  juriiprudence  of  this  and  of 
all  olber  coaalries.  Klllburn  v.  Woodworth,  5  Johiu.  Sep.  37.  Aldrlch  v. 
Kinnar,  4  Caan.  Rrp.  380.  Bieeell  t.  Brigga,  9  Man.  Rep.  463.  Fiiher  v. 
Lane,  3  Wilt.  Sep.  197.  Buchanan  v.  Rucksr,  9  BaiViSep.  199.  Douglas 
T.  Forreet,  4  Bing,  Sep.  SB6.  709.  Becquel  -r.  M'Canhr,  3  Barme.  ^ 
Aiolph.  951.  Bruee  v.  Wait,  1  Manning  ^  Ormger,  I,  Pawling  v. 
Bird,  13  Jthiu.  Rep.  19S.  Earthman  t.  Jopei,  9  Yerga'e  Tenrt.  Sep.  484. 
MiJter  t.  Miller,  1  Bailsy  S.  C.  Sep.  94S.  Benton  v.  Bargot,  10  Serg.  ^ 
IZatele,  340.  Rogen  v.  Coleman,  Har<fin'>j;<p.  413.  Borden  v.  Fitch,  15 
Joknt.  Rep.  121.  Hail  v.  Williarai,  6  Pick.  Sep.  239.  Bates  v.  Delavan. 
5  Ptiige,  SOS.  Bmdahaw  t.  Heath,  13  Wendell,  407.  See.  elso,  infra,  vol. 
ii.  190.  The  doctrine  in  Milla  v.  Dnryce  ie  lo  be  lehen  wilh  the  qualiSca. 
tion,  ihat  in  all  inatancee  the  juried iction  of  (bo  court  rendering  the  judg- 
ment ma7  ha  inquired  imo,  and  the  plea  of  nil  debet  will  allow  the  defend- 
anl  10  >how  that  the  coarl  had  no  jariadiclion  over  hia  person.  It  ia  only 
vhen  (he  jaiiadiction  of  (ho  court  in  another  aiaie  ia  not  impeached,  eiihei 
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ply  that  a  juiigment.in.one  state,  founded  on  aa  attach- 
meot  in  rem,  would  not  be  conclusive  evidence  of 
*363    the  debt  in  other  states,  if  the  defendent  'had 
Dot  personal  notice  of  the  suit,  so  as  to  have 
enabled  him  to  defend  it. 
Pawu  at     (6.)  Congress  have  authority  to  provide  for  calling 
ihe  miiitii.    forth  the  militia,  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions ;  and  to  pro- 
vide for  organizing,  arming  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  be  em- 
ployed in  the  service  of  the  United  States ;  reserving 
to  the  states,  respectively,  the  appointment  of  the  offi- 
cers, and  the  authority  of  traimog  the  militia,  according 


■I  (0  ths  lutyact  niatMr  oi  tbe  peicon,  ibai  the  rseonl  of  the  jndgmeiit  ii 
enuiled  to  full  f&iih  and  credit.  Ths  court  toiut  hiTs  htd  juriKlieiioQ,  not 
aB]y  o( Iha  eiia»t,hvi aC the poTtitt.md in  thii.cus  thejudipnent  bfinit  and 
eoncIiiBivs.  If  the  luit  in  inather  state  wu  eomattneei  by  the  BilAchineni 
of  property,  tlia  defendant  may  plead  in  bur  thai  do  proceia  was  aerred  on 
him,  aod  that  be  never  appearsd,  either  in  peraoa  or  by  stlomG;.  Starbnek 
V.  Murray,  5  WendtlPt  Sep.  14&  Shumway  v.  Stillman,  E  WmdiU'i  Sep. 
447.  Wilaon  v.  Niles,  2  MaiP»  N.  Y.  Sep.  358.  Glesaon  y.  Dodd,  4  Jtfrf- 
CQlf,  333.  Stm/'t  Camm.  on  Ihi  Cenfiiet  of  Laat,  509.  Rangely  v.  Web. 
•ter,  II  N. S.  Sep.233.  fiutaDimporiamdialiactioa  iahers  tobeobtetred, 
Ibal  a  proceeding  by  foreign  attachment,  aad  igaioBt  gamiaheea  to  judgment 
and  execution,  if  binding  in  the  alate,  ii  conclueiTe  every  wliere  as  a  pro- 
ceeding in  rem  againet  moveable  property  and  debia  attached  or  girniahed  ; 
bat  ihejudgmenl  ia  of  no  force  againat  the  ptrtan  o{  liut  debtor  who  had  not 
been  aarved  with  pruceaa,  or  appeared  in  the  foreign  attachment,  nor  agatnit 
hia  properly  in  another  jurisdiction.  Cochran  v.  Fitch,  1  Sandford'i  Ck,  S, 
149.  The  prAceaa  by  atlachinent  of  propeity  of,  and  of  debia  doe  to  non. 
naidsnie,  or  of  peraona  abeeni  from  the  juriadieiimi,  will  aul^ect  the  pro- 
perly attached  to  eiecudon  upon  the  jodgment  or  decree  founded  on  tbe 
proceaa ;  baljiiaconaidered  aaa  mere  proceeding  in  rem,  and  not  peraMtally 
binding,  or  having  any  eiln-teiritorinl  force  or  obligation.  Stary'i  Camm, 
aa  the  Omjikt  of  Low»,  458—463.  Ihid.  508.  Chew  t.  Randolph,  WM. 
tr"!  Mi*».  S.  1.  Oreracreet  t.  Shannon,  1  MiMamui  Rtp  529.  A  apecial 
plea  in  bar  of  a  euit  an  ajud^imentiD  anoiher  aiale,  (o  be  valid,  muat  deny, 
by  poiilive  avermenla,  every  fact  which  vronld  go  to  ahow  that  the  court  in 
another  ataie  bad  juriadic lion  of  the  peraon,  or  of  tbe  aalgecl  matter.  Harrod 
T.  Barretto,  1  HalCt  N.  Y.  Sep.  155. 
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to  the  diacipline  prescribed  by  congress.'  The  Presi- 
dent of  the  United  States  is  to  be  the  commander  of  the 
militia,- when  called  into  actual  service.  The_acL-o£- 
j^tb  of  February,  1795,  authorized  the' President,  in 
case  of  invasion,  or  of  imminent  danger  of  it,  to  call 
forth  such  number  of  militia  most  convenient  to  the 
scene  of  action  as  he  might  judge  necessary.  The  mi- 
litia so  called  out  are  made  subject  to  the  rules  of  war; 
and  the  law  imposes  a  fine  upon  every  delinquent,  to 
be  adjudged  by  a  court  martial  composed  of  militia  offi- 
cers only.  These  militia  court  martials  are  to  be  held 
and  conducted  in  the  manner  prescribed  by  the  firticles 
of  war;  and  the  act  of  18th  of  April,  1814,  prescribes 
the  manner  of  holding  them. 

During  the  war  oI'lSlS,  the  authority  of  the  President 
of  the  United  States  over  the  militia  became  a  subject 
of  doubt  and  difficulty,  and  of  a  collision  of  opinion  be- 
tween the  general  government  and  the  governments  of 
some  of  the  states.  It  was  the  opinion  of  the  govern- 
ment of  Connecticut,  that  the  militia  could  not  be  called 
out,  upon  the  requisition  of  the  general  government, 
except  in  a  case  declared,  and  founded  upon  the  exist- 
ence of  one  of  the  specified  exigencies ;  that,  when 
called  out,  they  could  not  be  taken  from  under  the  com- 
mand of  the  officers  duly  appointed  by  the  states,  or 
placed  under  the  immediate  command  of  an  officer  of 
the  army  of  the  United  States.  Nor  could  the  United 
Slates  lawfully  detach  a  portion  of  the  privates  from 
the  body  of  the  company  to  which  they  belonged, 
and  which  "was  organized  with  proper  officers.  'SeS 
This  would,  in  the  opinion  of  the  government  of 
Connecticut,  impair,  and  eventually  destroy  the  state 
militia.    When  the  militia  are  duly  called  into  the  ser- 


*  ConiL  *rt  I.  sec.  8. 
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vice  of  the  United  States,  they  must  be  called  as  militia, 
furnished  with  proper  officers  by  the  state. 

Similar  difficulties  arose  between  the  government  of 
the  United  States  and  the  state  of  Massachusetts,  oa 
the  power  of  the  national  government  over  the  militia. 
Both  those  states  refused  to  furnish  detachments  of 
militia  for  the  maritime  frontier,  on  an  exposition  of  the 
constitution,  which  they  deemed  sound  and  just. 

In  Connecticut  the  claim  of  the  governor  to  judge 
whether  the  exigency  existed,  authorizing  a  call  of  the 
militia  of  that  state,  or  any  portion  of  it,  into  the  service 
of  the  Union,  and  the  claim  on  the  part  of  that  state  to 
retain  the  command  of  the  militia,  when  duly  ordered 
out,  as  against  any  subordinate  officer  of  the  army  of 
the  United  States,  were  submitted  to,  and  received  the 
strong  and  decided  sanction,  not  only  of  the  governor 
and  council  of  that  state,  but  of  the  legislature  itself.* 
In  Massachusetts,  the  governor  consulted  the  judges  of 
the  supreme  judicial  court,  as  to  the  true  construc- 
tion of  the  constitution  on  these  very  interesting 
points.  The  judges  of  the  Supreme  Court,  were  of 
opinion,  that  it  belonged  to  the  governors  of  the 
several  states  to  determine  when  any  of  the  exigencies 
contemplated  by  the  constitution  of  the  United  States 
existed,  so  as  to  reqiiire  them  to  place  the  militia, 
•864  or  any  part  'of  it,  in  the  service  of  the  Union, 
and  under  the  command  of  the  President.  It 
was  observed,  that  the  constitution  of  the  United  States 
did  [^not  give  that  right,  by  any  express  term,  to  the 


■  See  Official  DoemttnU  of  tit  Statt  ef  Cenntcticitt,  Angutt,  1813.  The 
jealoagy  of  iho  exercue  of  wy  power  (oiher  ihm  thai  of  ihe  local  goyem. 
menls)  over  the  militia,  waa  tbt;  atrongt;  manifesled  b7  tha  l«gkla(are  and 
people  of  Conaeclicut,  as  earlj'  u  IG93,  when  ihey  fearlesal;  and  eucceas- 
fullf  reaiated  the  claim  of  Governor  Fletcher,  of  New-York,  realing  on  a 
comEniaaiOD  for  that  pnipoae  from  the  kioc,  to  die  eicluHive  command  of  tha 
mihtia  of  Conneclicut.    1  TtvmbuWt  Rat.  410—114. 
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President  or  congress,  and  that  the  power  to  determine 
when  the  exigency  existed,  was  not  prohibited  to  the 
states,  and  that  it  was,  therefore,  as  of  course,  reserved 
to  the  states.  A  different  construction  would  place  all 
the  militia  in  effect  at  the  will  of  congress,  and  produce 
a  military  consolidation  of  these  states.  The  act  of 
38tb  of  February,  1795,  vested  in  the  President  the 
power  of  calling  forth  the  militia  when  any  one  of  the 
exigencies  existed;  and  if  to  that  be  superadded  the 
power  of  determining  when  the  casta  /cederia  occurred, 
the  militia  would  in  fact  be  under  the  President's 
control. 

As  to  the  question  bow  the  militia  were  to  be  com- 
maoded,  when  duly  called  out,  the  judges  were  of 
opinion,  that  the  President  alone,  of  all  the  officers  acting 
under  the  United  States,  was  authorized  to  command 
tbem,  and  that  be  must  command  them  as  they  were 
organized  under  officers  appointed  by  the  states.  The 
militia  could  not  be  placed  under  the  command  of  any 
officer  not  of  the  militia,  except  that  officer  be  the  Presi- 
dent of  the  United  States.  But  the  judges  did  not  de- 
termine how  tlie  militia  were  to  be  commanded,  in  case 
of  the  absence  of  the  President,  and  of  a  union  of  militia 
with  troops  of  the  United  States ;  and  whether  they 
were  to  act  under  their  separate  officers,  and  in  concert 
as  allied  forces,  or  whether  the  officer  present  who  was 
highest  in  rank,  be  he  of  the  militia  or  of  the  federal 
troops,  was  to  command  the  whole,  was  a  difficult 
and  perplexing  question,  which  the  judges  did  not  un- 
dertake to  decide.* 

The  President  of  the  United  States  declared,  that 
these  constructions  of  the  constitutional  powers  of  the 
general  government  over  the  militia  were  novel  and 
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unfortunate  "and  he  was  evidently  and  decidedly  of 
a  different  opinion.  He  observed,  in  hia  message 
to  congress  on  the  4th  November,  1812,  that  if  the 
authority  of  the  United  States,  to  call  into  service 
and  to  command  the  militia,  could  be  thus  frustrated, 
we  were  not  one  nation,  for  the  purpose  most  of  all 
requiring  it.  These  embarrassing  questions,  and  the 
high  authority  by  which  each  side  of  the  argument  was 
supported,  remained  unsettled  by  the  proper  and  final 
decision  of  the  tribunal  that  is  competent  to  put  them  to 
rest,  until  the  case  of  Martin  v.  Mott,^  in  18S7.  In  that 
case  it  was  decided  and  settled  by  the  Supreme  Court 
of  the  United  States,  that  it  belonged  exclusively  to  the 
President  to  judge  when  the  exigency  arises,  in  which 
he  had  authority  under  the  constitution  to  call  forth  the 
militia,  and  that  his  decision  was  conclusive  upon  all 
other  persons. 

The  case  o^  Houston  v.  Moore"  settled  some  important 
questions  arising  upon  the  national  authority  over  the 
militia.  The  acts  of  congress  already  referred  to,  and 
the  act  of  8th  March,  1793,  for  establishing  a  uniform 
militia,  were  considered  as  covering  the  whole  ground  of 
congressional  legislation  over  the  subject.  The  manner 
in  which  the  militia  were  to  be  organized,  armed,  disci- 
plined and  governed,  was  fully  prescribed ;  provision 
was  made  for  drafting,  detaching  and  calling  forth  the 
state  quotas,  when  requested  by  the  President.  His 
orders  were  to  be  given  to  the  chief  executive  magistrate, 
or  to  any  militia  officer  he  might  think  proper.  Neglect 
or  refusal  to  obey  his  orders  was  declared  to  be  a  public 
oSence,  and  subjected  the  offender  to  trial  and  punish- 
ment, to  be  adjudged  by  a  court  martial,  and  the  mode 
of  proceeding  was  perspicuously  detailed. 


•  13  WluaUn,  19. 
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The  question  before  the  Supreme  Court  of  the  U  nited 
States  was,  whether  il  was  competent  for  a  court  martial, 
deriving  its  jurisdiction  under  state  authority,  to  try  and 
punish  mihtia  men,  drafted,  detached  and  called 
forth  by  the  President  "into  the  service  of  the  'HGG 
United  and6tates,whohad  refused  or  neglected  to 
obey  the  call.  The  court  decided,  that  the  militia,  when 
called  into  the  service  of  the  United  States,  were  not  to 
he  considered  as  being  in  that  service,  or  in  the  charac- 
ter of  national  militia,  until  they  were  mustered  at  the 
place  of  rendezvous,  and  that  until  then,  the  state 
retained  a  right,  concurrent  with  the  government  of  the 
United  States,  to  punish  their  delinquency.  But  after 
the  militia  had  been  called  forth,  and  had  entered  into 
the  servic  e  of  the  United  SStates,  their  character  changed 
from  state  to  national  militia,  and  the  authority  of  the 
general  government  over  such  detachments  was  ex- 
clusive. Actual  service  was  considered  by  congress 
as  the  criterion  of  national  militia,  and  the  place  of  ren- 
dezvous was  the  termintu  d  quo  tho  service,  the  pay  and 
subjection  to  the  articles  of  war  were  to  commence. 
And  if  the  militia,  when  called  into  the  service  of  the 
United  States,  refuse  to  obey  the  order,  they  remain 
within  the  military  jurisdiction  of  the  state,  and  it  is 
competent  for  the  state  to  provide  for  trying  and  punish- 
ing them  by  a  state  court  martial,  to  the  extent  and  in 
the  manner  prescribed  by  the  act  of  congress.  The  act 
of  Pennsylvania,  of  1814,  provided  for  punishing,  by 
a  state  court  martial,  delinquent  militia  men,  who 
were  called  into  the  service  of  the  United  States,  and 
neglected  or  refused  to  serve ;  and  they  were  to  be  pun- 
ished by  the  infliction  of  the  penalties  prescribed  by 
the  act  of  congress,  and  such  an  act  was  held  not  to  be 
repugnant  to  the  constitution  and  laws  of  the  United 
States.  It  was  the  lawful  exercise  of  concurrent  power, 
and  could  be  concurrently  exercised  by  the  national 
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and  state  courta  martiaJ,  as  it  was  authorized  by  the 
laws  of  the  state,  and  not  prohibited  by  those  of  the 
United  States.    It  would  remain  to  be  so  exercised,  un- 
til congress  should  vest  the  power  exclusively  elsewhere, 
or  until  the  states  should  divest  their  courts  martial  of 
such  a  jurisdiction.     This  was  the  decision  in  the 
*267    first  instance,  of  the  Supreme  "Court  of  Pennsyl- 
Ttmia  ;^  and  it  was  a£Eirmed,  on  appeal,  by  the 
majority  of  the  Supreme  Court  of  the  United  States. 
rswenur     (7-)  The  authority  of  congress  to  appropri^Lte  public 
u'mwiui  monies  for  internal  improvements,  has  been  much  dis- 
^pnn-     cussed  On  public  occasions,  and  between  the  legislative 
cutd  executive  branches  of  the  government;  but  the 
point  has  never  been  brought  under  judicial  conside- 
ration. 

It  has  been  contended,  that,  under  the  power  to  esta- 
blish post  offices  and  post  roads,  and  to  regulate  com- 
merce among  the  states,  and  to  raise  monies  to  pro- 
vide for  the  general  welfare,  and  as  incident  thereto, 
congress  have  the  power  to  set  apart  funds  for  internal 
improvements  in  the  states,  with  their  assent,  by  means 
of  roads  and  canals.  Such  a  power  has  been  exercised 
to  a  certain  extent.  It  has  been  the  constant  practice  to 
allow  to  the  new  states  a  certain  proportion  of  the  pro- 
ceeds arising  from  the  sale  of  public  lands,  to  be  laid 
out  in  the  construction  of  roads  and  canals  within  those 
states,  or  leading  thereto.  In  1806,  congress  authorized 
a  road  to  be  opened  from  Nashville,  in  Tennessee,  to 
Natchez ;  and,  in  1809,  they  authorized  the  canal  of 
Carondelet,  leading  from  lake  Foncbartraine,  to  be  ex- 
tended to  the  river  Mississippi.  So  late  as  the  8th  of 
August,  1846,  congress  granted  lands  to  aid  in  the  im- 
provement of  the  Fox  and  Wisconsin  rivers,  and  to 


■  Moora  r.  Hoiuton,  3  Serg.  ^  £«wlt,  1(3. 
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connect  the  same  hy  a  canal,  in  the  state  of  WiacoDsin. 
The  Cumberland  road  was  coQBtructed  under  the  act 
of  March  S9th,  1806,  and  this  road  had  been  made  uq- 
der  a  covenant  with  the  state  of  Ohio,  by  the  act  of 
April  30,  180S,  that  a  portion  of  the  proceeds  of  lands 
lying  within  that  state,  should  be  applied  to  the  open- 
ing of  the  roads  leading  to  that  state,  with  the  consent 
of  the  states  through  which  the  road  might  pass.  But 
the  expenditures  on  that  road  far  exceeded  the  pro- 
ceeds ofsales  of  public  lands  in  Ohio,  and,  in  1817,  the 
President  of  the  United  Stiites  objected  to  a  bill,  on  the 
ground  that  the  constitution  did  not  extend  to  making 
roads  and  canals,  and  improving  water-courses,  through 
the  different  states ;  nor  could  the  assent  of  those  stales 
confer  the  power.  Afterwards,  in  183S,  the  President 
objected  to  a  bill  appropriating  money  for  repairing  the 
Cumberland  road,  find  establishing  gates  and  tolls  on  it. 

On  these,  and  other  occasions,  there  has  been 
a  great  *and  decided  diderence  of  opinion  be-  *1iQS 
tween  congress  and  the  President  on  the  consti- 
tutional question.  President  Jefierson,  in  his  message 
of  December  2d,  1806,  and  President  Madison,  in  his 
message  of  December  3d,  1816,  equally  dented  any 
such  power  in  congress.  On  the  other  hand,  it  appears 
that  congress  claim  the  power  to  lay  out,  construct  and 
improve  post  roads,  with  the  assent  of  the  states  tbrough 
wUch  they  pass.  They  also  claim  the  power  to  open, 
construct  and  improve  military  roads  on  the  like  terms, 
and  the  right  to  cut  canals  through  the  several  states, 
with  their  assent,  fer  promoting  and  securing  internal 
ctHnmerce,  and  for  the  more  safe  and  economical  trans- 
portation of  military  stores  in  time  of  war;  and  leaving, 
in  all  these  cases,  the  jurisdictional  right  over  the  soil  in 
the  respective  states.* 

■  In  the  con  of  Diek«r  *.  Turapika  RoadCa,  7  Andf.  113,  the  Ksa- 
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In  the  maugural  address  of  President  Adams,  on  the 
4th  ofMarch,  1S25,  he  alluded  to  this  question,  and  his 
opinion  seemed  to  be  in  favour  of  the  constitutional  right, 
and  of  the  policy  and  wisdom  of  the  liberal  application 
of  the  national  resources  to  the  internal  improvement  of 
the  country.  He  intimated,  that  speculative  scruples  on 
this  subject  would  probably  be  solved  by  the  practical 
blessings  resulting  from  the  application  of  the  power; 
and  the  extent  and  limitations  of  the  general  govern- 
ment, in  relation  to  this  important  interest,  settled  and 
acknowledged  to  the  satisfaction  of  all.  This  declara- 
tion may  be  considered  as  withdrawing  the  influence  of 
the  official  authority  of  the  President  from  the  side  on 
which  it  has  hitherto  pressed,  and  adding  it  to  the  sup- 
port of  the  preponderating  opinion,  in  favour  of  the 
competency  of  the  power  claimed  by  congress." 

tucky  Court  of  AppBals  decided,  that  Ihe  power  given  lo  congress  by  (he 
cane titu dan  la  nlniliiA  pail  roadi,  enabled  tbem  to  tnaie,  repair,  keep  opt% 
and  imprme  post  roads,  wfaen  they  ehould  deem  lbs  eierciae  of  ibe  power 
eipedient.  But  ia  the  exeicUs  of  the  nght  of  aminent  domaio  od  this  sab. 
jeci,  the  United  Staiea  bavs  no  right  to  adopt  and  use  made,  bridges  and 
ferries,  constructed  and  owned  byslatea,  corporations  or  individuals,  without 
tbeir  consent,  or  without  making  to  the  pnrties  concerned  jnat  compensation. 
If  the  United  States  elect  to  iiae  such  acconunoda lions  without  the  perform* 
ance  of  such  a  previous  condition,  lliey  stand  upon  the  aams  footing,  and  are 
subject  lo  the  same  tolls  and  regulations  as  private  individuels.  Tbie  im- 
portant decision  woa  well  eopporled  by  sound  reasoning. 

•  In  February,  ISQT,  after  an  aniiDaled  debate,  the  House  of  Repreeeutl. 
tires,  by  a  vote  of  101  to  67,  voted  to  appropriate  fSO.OOO  for  the  continua. 
lion  of  Burvoyg  of  routes  for  ronda  end  canals.  In  April,  1830,011  the  bill, 
in  the  Houae  of  Representatives,  to  construct  a  road  from  Buffalo,  in  New- 
York,  through  Waatiinglon  lo  New-Orleans,  great  objection  waa  made  to 
ibe  conatituiionality  oftbe  power,  and  the  hou  c,  by  a  vote  of  105  10  88,  re- 
jected the  bill,  though  probably  the  vale  was  governed,  in  part,  by  other 
cansid erotic ns ',  for  other  bills,  for  aiding  ihe  moking  roads  and  canals, 
passed  into  laws  during  ihst  session,  and  their  avowed  pnrpoee  vras  tfae 
great  object  of  internal  imprOTument.  President  Jackson,  in  1630,  declared 
himself  10  be  of  opinion,  that  congress  did  not  poaseis  Ihe  constitulional 
power  lo  construct  roads  and  canals,  or  appropriate  money  for  improve- 
raentg  s/  ■  Iccaf  cAarocfer;  but  be  admitted  thai  die  right  lo  make  appt»- 
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pnations  for  inch  u  wore  of  a  national  ekaretUr,  bad  been  wt  geoaraJly 
acieil  npoD,  mdio  long  ■oquiew^ed  b,  u  tojnMify  the  eierciae  ofii,  un  the 
ground  of  continued  nsige.  Us  abjecled,  npon  ibat  diadnclion,  lo  the  bilk 
■ulhorizini  eubicriptioni  to  the  Maysville  and  Kockville  Road  Companiea, 
a>  noi  beieg  nilbin  die  leit>tii''aie  powera  of  congresa.  The  great  igueilion 
concemiDg  the  power  of  congreea  lo  appropri»te  mnniea  for  intenial  ini. 
pravemenia  witbia  ibe  aUiei,  rein«ined  *(i|]  u  uniettled  bb  ever  a>  tata  ae 
the  3d  of  Aagiut,  I84G  ;  for  on  Ibat  day  Freaident  Polk  objected  lo  and  de. 
faaled  (he  bill,  which  had  paaaed  both  houeea  of  congreai,  lor  appro  printing 
(1,3T8,4SD,  fot  Mpartie  and  diMinci  objecu  of  internal  impTovament,  in 
ceriain  harbours,  rifera  and  lakes  in  various  parts  of  the  United  SialBi. 
The  Freeidenl  denied  the  eiialence  of  a  conslitutionnl  power  in  the  federal 
govemnenl  lo  construct  worka  of  inleraal  im  prove  meat  within  the  slBlea, 
or  lo  appropriate  monira  from  tbn  ireasuTf  for  ibit  purpoee.  He  eontidered 
ihe  absence  of  such  a  power  to  be  a  principle  nf  eoostruclion  well  aellled, 
and  thai  the  inexpediency  of  the  power  was  demonstrated  in  ihe  eierciae  of 
tl  in  that  case;  for  (he  bill  contained  approprialioiM  of  monies  for  more  than 
tpeniT  objects  of  iniarnal  improvaioBai,  called,  in  the  bill,  harbours,  oi 
places  which  have  never  been  declared  by  law  silkei  porta  of  enlrf  or  de- 
livery, and  at  which  thare'haa  never  been  aa  anival  of  foreign  merchandise, 
and  from  which  there  bas  never  been  a  vessel  cleared  fur  a  foreign  country. 
The  conelitniioaal  acruplei  of  the  President  weoi,  in  their  application  in 
this  case,  lo  interdict  the  neceesary,  and,  in  my  opinion,  the  cleariy  consli- 
liitional  juriadiclion  and  discretion  of  congreea,  "  to  regulate  commerce  with 
foreign  nation*  and  among  ihe  seven]  states,"  aa  to  the  improvement  oFiho 
narigalion  of  the  many  riveie,  harbuuia  and  great  lakes  wilhin  the  United 
SntlCB,  and  on  which  wsten  is  carried  an  immensely  valuable  commerce. 
This  strict  construction  of  the  conslltulion  ie  in  striking  eontnal  wilb  that 
large  constiuction  which  has  been  given  to  the  coneliiution,  in  anlhoriiing 
congress  to  admit  new  etnles  into  the  Union,  and  to  whicb  we  have  already 
alluded  in  a  preceding  note.  See  ante,  p.  S59.  The  rigbtrul  power  of  the 
general  government  to  direct  the  improvement  of  the  navlKation  of  the  in- 
ternal water*  of  the  United  States  for  iba  commercial  use  of  the  Union,  and 
to  apply  Ihe  levenuee  thereof  for  that  purpoee,  appesn  la  me  to  result  from 
a  sound  conarraction  of  ihs  constitution.  It  is  one  of  ire  great  and  assoniial 
objects.  The  Miasiseippi.forinatance.with  its  millions  of  itihabiianla,  and  great 
cities  and  towns  on  its  banks,  calls  loudly  for  means  lo  clear  and  remove  ob. 
atr  notion  a  to  a  safe  navigation.  The  tlates  cannot  doit,  and  the  improvement 
muBl  come,  ifit  comes  at  alt,  from  Ilia  general  governmaoL  The  whole  Union 
ia  deeply  interested  in  tho  lafe  and  easy  navigation  of  lbs  great  rivers  and 
lakea  wiihin  the  limits  of  the  United  Statea,  and  bordering  on  two  or  mora 
atales.  It  makes  no  difference  in  reason  or  policy  in  the  neceassry  applica- 
tion of  tho  power,  whether  the  rivers  or  lakes  sre  divided  by  two  or  more 
states.  It  is  Bulficient  fur  lije  power,  if  the  improvement  to  be  called  for  bo 
genoral  in  its  object,  end  fur  national  porposea,  and  for  the  regulation 
safety  and  facility  of  c limine ree.  All  navigable  waters,  not  land-locked 
within  a  atate,  vrbeiher  ibcy  be  rivers,  harbonta,  gulfs,  bays,  laker,  or  coaata 
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of  ibe  OMMi,  an,  mnd  wan  intended  to  be,  and  0D|ht  to  be,  eubMirieni  lo 
the  power  to  regulale  commeroe  wilii  fbraign  nadom,  aad  among  the  WTaral 
•Ulei.  Ther  Ml  within  ihe  congranional  powsr,  and  us  aubjeot  to  the  ts> 
fnlation  of  the  United  Statei,  and  they  are  entitled  lo  the  patronage,  pro- 
tection and  pecuniarr  anpport  of  the  gsneial  goTeminenL  This  powoi  it 
jiutly  to  bs  applied  to  ths  etection  of  ligiit-hoases,  bnors,  jnets,  breakwtien, 
harboan,«ndfor  etearint  ofaetnietionB,  and  deepeniDg  and  widening  naviga- 
bls  waten.  The  United  Slatee  hare  the  ozclnaiTe  command  of  the  reTenoea 
deriTed  (rom  commerce  and  navigKlion,  and  the  reason,  jnstiee  and  foUcy  of 
hoiding  thia  power  to  exist  in  congresa,  and  (bat  it  sbaold  be  liberally  and 
largely  applied,  atrike  me  wKta  obvious  and  decisive  force.  The  grant  of 
commercial  power  to  coDgreaa  ia  general,  and  must  Test  esaentiallf  in  its 
application  in  the  discretioD  of  congieaa,  and  in  ici  judgment  as  to  the  im. 
portaDcfl  of  this  eiercise  of  the  power  to  the  promotion  and  security  of  com- 
merce among  the  etates  and  with  forrign  nations.  Tbcre  dose  not  appear  (o 
be  any  just  groand  for  construing  the  power  sliinly  and  widiin  straight  and 
naiTow  lines.  A  grant  of  genaral  power  for  great  national  objects  oagbt  to 
be  liberally  eonstroed  to  be  mads  adequate  to  all  futare  aligeneie*  within 
the  scope  of  thia  power.  There  doei  not  appear  to  be  any  colour  in  the 
constitutioa  for  prescribing  srbitraiy  lines  and  hmiis  to  the  power  to  regn. 
Iste  commerce- 
Mr.  Justice  Story,  in  his  C»mme%taritt  an  tie  CtnHitatim  af  tit  VnUti 
5lafis,Tol.  iL  pp.  439—440,  and  again,  pp.  519—538,  has  stated,  at  large,  the 
arguments  (or  and  against  the  proposition,  that  eongren  hive  a  conetational 
anthority  to  lay  taxes,  and  to  apply  the  power  to  regulate  commerce,  as  a 
means  directly  to  encoarage  and  protect  domestic  manufacture*  ;  and  with- 
out giring  any  opinion  ot  his  own  on  that  conieeied  doctrine,  he  hss  left  the 
resder  to  dnw  hie  own  conclueione.  I  should  think,  however,  from  a  view 
of  the  arguments  as  etatad,  that  every  mind  which  has  taken  no  part  in  the 
diacuHions,  and  felt  no  prgadice  or  territorial  or  party  bies  on  either  «ide  of 
tbe  question,  would  deem  the  aigumenls  in  favoDt  of  (he  eongreeeional 
power  vutly  euperior.  The  learned  commentilor  I  ahoold  apprehend  to  be 
decidedly  of  that  way  of  thinking.  He  says,  "thai  the  commercial  gyelem 
of  the  United  Stateahnsbsen  employed  sometimes  for  the  pnrpose  of  revenue  ; 
eometimee  for  the  purpoae  of  prohibition ;  lomotimes  for  the  pnrpose  of  re- 
taliaUon  and  commercial  reeiproeiry ;  aomedmee  (o  lay  embargoe* ;  aome- 
timea  toeneoatage  domestic  navigation,  and  the  shipping  and  mercantile  in. 
terest,  by  bonntiea,  by  discriminating  dutiae,  and  by  epecial  preferences  and 
privileges;  and  sametimea  to  tcgnlate  intercourae,  with  a  view  to  mere  po- 
litical objeole,  euch  oa  to  repel  aggreeeiona,  increeae  the  pressure  of  war,  or 
Tindicate  the  rights  of  neutral  aovereignty.  In  all  these  cases,  the  right  and 
duty  have  been  conceded  to  the  national  government  by  the  oaequivoeal 
voice  of  the  people."  Mr.  Hamilton,  in  his  argument  in  At  cabinet  in  Feb- 
ruary, 1791,  on  the  national  bank,  iu>nsidered  lba(  the  regulation  of  policiee 
of  insurance,  of  salvage  upon  goods  found  at  sea,  the  regulation  of  pilots  and 
of  foreign  billa  of  exchange,  as  ooming  wjibio  the  power  to  regulate  com- 
merce.   lbii.p.Bli. 
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'    THE    PRBSISBNT. 


Thb  title  of  the  present  lecture  may  conveniently  be 
examined  in  the  following  order :  1.  The  unity  of  this 
department  S.  The  qualifications  required  by  the  con- 
stitution for  the  office  of  President.  3.  The  mode  of  his 
appointment.  4.  His  duration.  5.  His  support.  €.  His 
powers. 

(1.)  By  the  constitution,  it  is  ordained,  that  the  execu- 
tive power  shall  be  vested  in  a  President.'' 

The  object  of  this  department  is  the  execution  of  the 
law ;  and  good  policy  dictates  that  it  should  be  organ-  pm 
ized  in  the  mode  best  calculated  to  attain  that  end  with 
precision  and  fidelity.  Consultation  is  necessary  in  the 
making  of  laws.  The  defect  or  grievance  they  are  in- 
tended to  remove  must  be  distinctly  perceived,  and  the 
operation  of  the  remedy  upon  the  interests,  the  morals, 
and  the  opinion  of  the  community,  profoundly  consi- 
dered. A  comprehensive  knowledge  of  the  great  inter- 
ests of  the  nation,  in  all  their  complicated  relations  and 
practical  details,  seems  to  be  required  in  sound  legisla- 
tion ;  and  it  shows  the  necessity  of  a  free,  fijll,  and  per- 
fect representation  of  the  people,  in  the  body  intrusted 
with  the  legislative  power.  But  when  laws  are  duly 
made  and  promulgated,  they  only  remain  to  be  execu- 
ted. No  discretion  is  submitted  to  the  executive  officer. 
It  is  not  for  him  to  deliberate  and  decide  upon  the  wis- 
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dom  or  expediency  of  the  law.  What  has  beea  once  de- 
clared to  be  law,  under  all  the  cautious  forms  of  delibe- 
ration prescribed  by  the  constitution,  ought  to  receive 
prompt  obedience.  The  characteristical  qualities 
•272  required  in  the  •executive  department,  are  promp- 
titude, decision  and  force;  and  these  qualities  are 
most  likely  to  exist  when  the  executive  authority  is  limit- 
ed to  a  single  person,  moving  by  the  unity  of  a  single 
will.  Division,  indecision  and  delay,  are  exceedingly 
unfavourable  to  that  steady  and  vigoroas  administration 
of  the  law,  which  is  necessary  to  secure  tranquillity  at 
borne,  and  command  the  confidence  of  foreign  nations. 
Every  government,  ancient  and  modern,  which  has  been 
constituted  on  difierent  principles,  and  adopted  a  com- 
pound executive,  has  sufiered  the  evils  of  it ;  and  the 
public  interest  has  been  sacrificed,  or  it  has  languished 
under  the  inconveniences  of  an  imbecile  or  irregular 
administration.  In  those  states  which  have  tried  the 
project  of  executive  councils,  the  weakness  of  them  has 
been  strongly  felt  and  strikingly  displayed ;  and  in  some 
instances  in  which  they  have  been  tried,  (as  in  Pennsyl- 
vania and  Georgia,)  they  were  soon  abandoned,  and  a 
single  executive  magistrate  created,  in  accordance  with 
the  light  afibrded  by  their  own  experience,  as  well  as 
by  the  institutions  of  their  neighbours. 

Unity  increases  not  only  the  efficacy,  but  the  respon- 
sihtlity  of  the  executive  power.  Every  act  can  be  im- 
mediately traced  and  brought  home  to  the  proper  agent. 
There  can  be  no  concealment  of  the  real  author,  nor, 
generally,  of  the  motives  of  public  measures,  when  there 
are  no  associates  to  divide,  or  to  mask  responsibility. 
There  will  be  much  less  temptation  to  depart  from  duly, 
and  much  greater  solicitude  for  reputation,  when  there 
are  no  partners  to  share  the  odium,  or  to  communicate 
confidence  by  their  example.  The  eyes  of  the  people 
will  be  constantly  directed  to  a  single  conspicuous  ob- 
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ject ;  and,  for  these  reasons,  De  XiOlme>  considered  it 
to  be  a  sound  axiom  of  policy,  that  the  executiTe 
power  was  more  easily  confined  when  it  waa  one. 
"Ifthe  eiecotion  of  the  laws,"  be  observes,  "be  in- 
trusted to  a  number  of  hands,  the  true  cause  of 
public  evils  is  hidden.  "Tyranny,  in  such  states,  'fiVS 
does  not  always  beat  down  the  fences  that  are 
set  around  it,  but  it  leaps  over  them.  It  mocks  the 
efibrts  of  the  people,  not  becaiise  it  is  invincible,  but 
because  it  is  unknown."  The  justness  of  these  reflec- 
tions might  be  illustrated  and  confirmed,  by  a  review  of 
the  proceedings  of  the  former  council  of  appointment  in 
New- York,  under  the  constitution  of  1777.  All  efficient 
responsibility  was  there  lost,  by  reason  of  the  constant 
change  of  the  members,  and  the  difficult  of  ascertiun- 
ing  the  individual  to  whom  the  origin  of  a  bad  appoint- 
ment was  to  be  attributed. 

(3.)  The  constitution  requires,^  that  the  President 
shall  be  a  natural  bom  citizen,  or  a  citizen  of  the  United  ^ 
States  at  the  time  of  the  adoption  of  the  constitution, 
and  that  he  shall  have  attained  to  the  age  of  thirty-five 
years,  and  shall  have  been  fourteen  years  a  resident 
within  the  United  States.  Considering  the  greatness  of 
the  trust,  and  that  this  department  Is  the  ultimately 
efficient  executive  power  in  government,  these  restric- 
tions will  not  appear  altogether  useless  or  unimportant. 
As  the  President  is  required  to  be  a  native  citizen  of  the 
United  States,  ambitious  foreigners  cannot  intrigue  for 
the  office,  and  the  qualification  of  birth  cuts  off  all  those 
inducements  from  abroad  to  corruption,  negotiation  and 
war,  which  have  frequently  and  fatally  harassed  the 
elective  monarchies  of  Germany  and  Poland,  as  well  as 
the  Pontificate  at  Rome.     The  age  of  the  President  is 


•  ComL  tfBngUnd,  p.  111. 


igitized  by  Google 


378  JURISPRUDENCE  OF  [Pui  II. 

sufficient  to  have  formed  his  public  and  private  cha- 
racter ;  and  his  previous  domestic  residence  is  intended 
to  aflbrd  to  his  fellow  citizens  the  opportunity  to  attain 
a  correct  knowledge  of  his  principles  and  capacity,  and 
to  have  enabled  him  to  acquire  habits  of  attachment 
and  obedience  to  the  laws,  and  of  devotion  to  the  public 
welfare. 

p-  (3.)  The  mode  of  his  appointment  presented  one  of 
the  most  difficult  and  momentous  questions  that  occu- 
pied the  deliberations  of  the  assembly  which  framed 
the  constitution  ;  and  if  ever  the  tranquillity  of 

;  "Sli  this  nation  is  to  be  disturbed,  "and  its  liberties 
endangered,  by  a  struggle  for  power,  it  will  be 
upon  this  very  subject  of  the  choice  of  a  President. 
This  is  the  question  that  is  eventually  to  test  the  good- 
ness, and  try  the  strength  of  the  constitution  ;  and  if  we 
shall  be  able,  for  half  a  century  hereafter,  to  continue 
to  elect  the  chief  magistrate  of  the  Union  with  discre- 
tion, moderation  and  integrity,  we  shall  undoubtedly 
stamp  the  highest  value  on  our  national  character,  and 
recommend  our  republican  institutions,  if  not  to  the  imi- 
tation, yet  certainly  to  the  esteem  and  admiration  of  the 
more  enlightened  part  of  mankind.  The  experience 
of  ancieni  and  modern  Europe  has  been  unfavourable 
to  the  practicability  of  a  (air  and  peaceable  popular 
election  of  the  executive  head  of  a  great  nation.  It  has 
been  found  impossible  to  guard  the  election  from  the 
mischiefs  of  foreign  intrigue  and  domestic  turbulence, 
from  violenceor  corruption;  and  mankind  have  generally 
taken  refuge  from  the  evils  of  popular  elections  in  here- 
ditary executives,  as  being  the  least  evil  of  the  two.  The 
most  recent  and  remarkable  change  of  this  kind  occurred 
in  France,  in  1804,  when  the  legislative  body  changed 
their  elective  into  an  hereditary  monarchy,  on  the  avowed 
ground  that  the  competition  of  popular  elections  led  to 
corruption  and  violence.     And  it  is  a  curious  fact  in  Eu- 
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ropean  history,  that  00  the  first  partitioD  of  Poland,  in 
1773,  when  the  partitioning  powers  thought  it  expedient 
to  foster  and  confirm  all  the  defects  ef  its  wretched  gov- 
ernment, they  sagaciously  demanded  of  the  Polish  diet 
that  the  crown  should  continue  elective.*  This  was 
done  for  the  very  purpose  of  keeping  the  door  open  for 
foreign  intrigue  and  inEuence.  Mr.  Paley^  condemns 
all  elective  monarchies,  and  he  thinks  nothing  is  gained 
by  a  popular  choice,  worth  the  dissensions,  tumults  and 
interruptions  of  regular  industry,  with  which  it  is  in- 
separably attended.  I  am  not  called  upon  to 
question  the  wisdom  "or  policy  of  preferring  he-  "276 
reditary  to  elective  monarchies  among  the  great 
nations  of  Europe,  where  different  orders  and  ranks  of 
society  are  established,  and  large  masses  of  property 
accumulated  in  the  hands  of  single  individuals,  and 
^vbere  ignorance  and  pover^  are  w^idely  difiiised,  and 
standing  armies  are  necessary  to  preserve  the  stability 
of  the  government.  The  state  of  society  and  of  pro- 
perty in  ihia  country,  and  our  moral  and  political  habits, 
have  enabled  us  to  adopt  the  republican  principle,  and 
to  maintain  it  hitherto  with  illustrious  success.  It  re- 
mains to  be  seen,  whether  the  checks  which  the  consti- 
tution has  provided  against  the  dangerous  propenwties 
of  our  system  will  ultimately  prove  efic^ctnal.  The 
election  of  a  supreme  executive  magistrate  for  a  whole 
nation,  aifects  so  many  interests,  addresses  itself  so 
strongly  to  popular  passions,  and  holds  out  such  power- 
fill  temptations  to  ambiticHi,  that  it  necessarily  becomes 
s  strong  trial  to  public  virtue,  and  even  hazardous  to 
the  public  tranquillity.  The  constitution,  from  an  en- 
lightened view  of  all  the  difficulties  that  attend  the 
subject,  baa  not  thought  it  safe  or  prudent  to  refer  the 
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electioD  of  a  President  directly  and  immediately  to  the 
people ;  but  it  haa  confided  the  power  to  a  email  body 
of  electors,  appointed  in  each  state,  under  the  direction 
of  the  legislature ;  and  to  close  the  opportunity  as  much 
as  possible  against  negotiation,  intrigue  and  corruption, 
it  has  decUired  tbat  congress  may  determine  the  time 
of  choosing  the  electors,  and  tbe  day  on  which  they 
shall  vote,  and  that  the  day  of  election  shall  be  tbe 
same  in  erery  state.*  This  security  has  been  still  fur- 
ther extended,  by  tbe  act  of  congress*  direciing  the 
electors  to  be  appointed  in  each  state  within  thirty-four 
days  of  the  day  of  election. 

The  constitutioD'  directs  tbat  the  number  of  electors 
in  each  state  shall  be  equal  to  tbe  whole  number  of 
senators  and  representatives  which  the  state  is  entitled 

to  send  to  congress ;  and,  according  to  the  appoi^ 
•376  tionment  of  congress  *in  1833,  the  President  was 

to  be  elected  by  a  miijority  of  291  electors ;  and  in 
1844  the  number  of  electors  was  reduced  to  276.''  And 
to  prevent  tbe  person  in  office,  at  the  time  of  tbe  election, 
from  having  any  improper  influence  on  his  re-election, 
by  his  ordinary  agency  in  the  government,  it  is  provided, 
that  no  member  of  congress,  nor  any  person  holding 
an  office  of  trust  or  profit  under  tbe  United  States  shall 
be  an  elector;  and  the  constitution  has  in  no  other 
respect  defined  tbe  qualifications  of  tbe  electors.*    These 


•  Att9.Kc.4.  ByibeaciofcoDgreMorj>niinr7S3d,I845,c,  Iikunifonii 
tine  far  hnldiuf  slaclioiii  for  eleclon  of  President  and  Vice.Pr«iid«al  in  alt 
tbe  eUMi  w«>  preicnbed.  It  wu  to  be  on  ibe  Taeadar  next  efter  ibe  first 
Honda;  in  ihe  month  of  November  of  the  rear  in  which  they  are  to  be  ap- 
pointed. 

*  Aet  tf  It  March,  n^  '  Arl.'s:  aec.  3.  3. 

*  Tbia  aroea  from  the  enlirgenent  of  Ibe  ntio  of  Mpreaentation  from 
41,700  to  70,680  pereoni,  for  a  member  of  the  Houee  of  Repretentadiee  ; 
by  which  provieion  tbe  nnmber  of  the  houae  vae  reduced  from  949  to  233 
membtte.    Ael  of  Ctngrtu  of  Jnne  SSlb,  1849,  e.  47. 

•  Art.  S.  iws.  I. 
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electors  meet  in  their  respective  states,  at  a  place  ap- 
pointed by  the  legislature  thereof,  on  the  first  Wednes- 
day in  December  in  every  fourth  year  succeeding  the 
last  election,  and  vote  by  ballot  for  President  and  Vice- 
President,  (for  this  last  officer  is  elected  in  the  eam* 
manner,  and  for  the  same  period  as  the  President,)  and 
one  of  whom,  at  least,  shall  not  be  an  inhabitant  of 
the  same  state  with  the  electors.  They  name  in  their 
baJlots  the  person  voted  for  as  President,  and,  in  dis- 
tinct ballots,  the  person  voted  for  as  Vice-President ; 
and  they  make  distinct  lists  of  all  persons  voted  for  as 
President,  and  of  all  persons  voted  for  as  Vice-Presi- 
dent, and  of  the  number  of  votes  for  each,  which  lists 
they  sign,  and  certify,  and  transmit,  sealed,  to  the  seat 
of  the  government  of  the  United  States,  directed  to  the 
president  of  the  Senate.  The  act  of  congress  of  1st  of 
March,  1793,  sec  3,  directs,  that  the  certificate  of  the 
votes  shall  be  delivered  to  the  president  of  the  Senate 
before  the  first  Wednesday  of  January  next  ensuing 
the  election.  The  president  of  the  Senate,  on  the 
second  Wednesday  in  February  succeeding  every  meet- 
ing of  the  electors,  in  the  presence  of  both  bouses  of 
congress,  opens  all  the  certificates,  and  the  votes  are 
then  to  be  counted.  The  constitution  does  not  expressly 
declare  iy  whom  the  votes  are  to  be  counted  and  the  re- 
sult decleured-  In  the  case  of  questionable  votes,  and  a 
closely  contested  election,  this  power  may  be  all-impor- 
tant; and,  I  presume,  in  the  absence  of  all  legislative 
provision  on  the  subject,  that  the  president  of 
the  Senate  counts  the  votes  and  'determines  the  '277 
result,  and  that  the  two  houses  are  present  only 
as  spectators,  to  witness  the  fairness  and  accuracy  of 
the  transaction,  and  to  act  only  if  no  choice  be  made 
by  the  electors."     The  House  of  Representatives,   in 

■  In  <l«Mrmining  the  reault  of  ihs  eleonoD  for  FmideQt  in  1841,  il  wai 
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such  case,  are  to  choose  immediauly,  though  the  consti- 
tution holds  their  choice  to  be  valid,  if  made  before 
the  fourth  day  of  March  following.  And  in  the  cases 
of  the  elections,  in  1801  and  18S4,  as  no  choice  was 
made,  the  House  of  Representatives  retired  and  voted, 
and  the  Senate  were  admitted  to  be  present  as  specta- 
tors. The  person  having  the  greatest  number  of  votes 
of  the  electors  for  President,  is  President,  if  such  num- 
ber be  a  majority  of  the  whole  number  of  electors  ap- 
pointed ;  but  if  no  person  have  such  a  majority)  then, 
from  the  persons  having  the  highest  number,  not  exceed- 
ing three,  on  ihe  list  of  those  voted  for  as  President,  the 
House  of.Repreaentatives  shall  choose  immediately  by 
ballot  the  President.  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote.  A  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from 
two  thirds  of  the  states,  and  a  majority  of  all  the  states 
shall  be  necessary  to  a  choice.  If  the  House  of  Repre- 
sentatives shall  not  choose  a  President,  whenever  the 
light  of  choice  shall  devolve  upon  them,  before  the 
fourth  day  of  March  next  following,  then  the  Vice-Presi- 
dent shall  act  as  President,  as  in  the  case  of  the  death 
or  other  coastitutional  disability  of  the  President.' 
The  person  having  the  greatest  number  of  votes  as 


declared  bf  joini  rraoEution  of  (he  iwa  houaas  of  congrGn,  tbnt  one  penoo 
b«  appoinud  retlei  on  ihe  pstt  nf  ibe  Senate,  and  iwo  on  the  part  of  iho 
House  o(  RepresenMlives,  who  were,  in  Ihe  preaeace  of  iha  (wo  bonaei,  to 
nuke  ■  list  of  the  votes  as  ttuj  should  be  decEared,  and  the  rtanlt  declared 
Ui  the  president  of  iha  Cenala.  who  was  to  be  tba  preaidinB  officer,  and  la 
mnnonnce  to  the  Iwo  houaca  the  sisie  of  (be  Tota  and  ibe  persona  elected. 
The  Viee-F resilient,  in  lha(  case,  brolce  the  aeala  of  the  envelopea  of  (he 
Toles,  and  delivered  the  same  OTcr  to  ibe  (ellera  to  be  connled.  The  (ellera 
hiTing  read,  cauotcd,  nnd  made  duplicate  liala  of  the  voles,  tbey  were  de- 
livered over  to  Ihe  Vice-Preaident,  and  read,  and  ha  then  declared  the  reaolt, 
■nd  dieaolved  the  joint  meeting  of  the  two  honaea. 
'  Amtndmrntt  it  tie  CaiuftlKfian,  art.  19. 
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Vice-President,  is  Vice-President,  if  such  number  be  a 
majority  of  the  \rhole  number  of  electors  appointed  ; 
aitd  if  no  person  have  a  m^ority,  then,  from  the  two 
highest  numbers  on  the  list,  the  Senate  shall  choose  the 
Vice-President ;  a  quorum  for  the  purpose  shall  consist 
of  two  thirds  of  the  whole  number  of  senators,  and  a 
majority  of  the  whole  number  is  necessary  to  a 
choice ;  and  no  person  constitutionally  ineligible  *to  *378 
the  office  of  President,  shall  be  eligible  to  that  of 
Vice-President  of  the  United  States.*  The  constitution 
does  not  specifically  prescribe  when  or  where  the 
Senate  is  to  choose  a  Vice-President,  if  no  choice  be 
made  by  the  electors ;  and,  I  presume,  the  Senate  may 
elect  by  themselves,  at  any  time  before  the  fourth  day 
of  March  following. 

The  President  and  Vice-President  are  equally  to  be 
chosen  for  the  same  term  of  four  years  ;^  and  it  is  pro- 
vided by  law,°  that  the  term  shall,  in  ell  cases,  com- 
mence on  the  fourth  day  of  March  next  succeeding  the 
day  on  which  the  votes  of  the  electors  shall  have  been 
given. 

In  case  of  the  removal  of  the  President  from  office,  or 
of  bis  death,  resignation  or  inabili^  to  discharge  the 
powers  and  duties  of  the  office,  the  same  devolve  on  the 
Vice-President ;  and  except  in  cases  in  which  the  Presi- 
dent is  enabled  to  re-assume  the  office,  the  Vice-Presi- 
dent acts  as  President  during  the  remainder  of  the  term 
for  which  the  President  was  elected.  Congress  are 
authorized  to  provide,  by  law,  for  the  case  of  removal, 
death,  resignation  or  inability,  both  of  the  President  and 
Vice-President,  declaring  what  officer  should  then  act 
as  President;  and  the  officer  so  desigaated  is  to  act 


*  AmtndmeiM  ta  tlu  CMMtifDliM,  ui.  13. 
k  CsnititBluB,  an.  3,  mc.  1. 

•  Act  Bf  CangTtM,  Marck  1,  179S. 
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until  the  diaability  be  removed,  or  a  President  efaall  be 
elected,  and  who  ia  in  that  case  to  be  elected  on  ibe  first 
Wednesday  of  the  ensuing  December,  if  time  will  admit 
of  it,  and  if  not,  then  on  the  same  day  in  the  ensuing 
year.*  In  parsuaoce  of  this  constitutional  provision,  the 
act  of  congress  of  March  1st,  1792,  sec.  9,  declared,  that 
in  case  of  a  vacancy  in  the  office,  both  of  President  and 
Vice-President,  the  president  of  the  Senate  pro  tempore, 
and  in  ca«e  there  should  be  no  president  of  the  Senate, 
then  the  Speaker  of  the  House  of  Representatives  for  the 
time  being,  should  act  as  President,  until  the  vacancy 
was  supplied.  The  evidence  of  a  refusal  to  accept,  or 
of  a  resi^ation  of  the  office  of  President  and  Vice-Pre- 
flideut  is  declared,  by  the  same  act  of  congress,  sec.  11, 
to  be  a  declaration  in  writing,  filed  in  the  office  of  the 
Secretary  of  State.  And  if  the  office  should,  by  the 
course  of  events,  devolve  on  the  Speaker,  after  the  con- 
gress for  which  the  last  Speaker  was  chosen  had  ex- 
pired, and  before  the  next  meeting  of  congress, 
*27d  it  might  be  a  question  who  is  to  serve,  'and 
whether  the  Speaker  of  the  House  of  Represen- 
tatives, then  extinct,  could  he  deemed  the  person  in- 
tended. 

The  mode  of  electing  the  President  appears  to  be  well 
calculated  to  secure  a  discreet  choice,  and  to  avoid  all 
those  evils  which  the  partizans  of  monarchy  have  de- 
scribed, and  the  experience  of  other  nations  and  past 
ages  have  too  clearly  shown  to  be  the  consequence  of 
popular  elections.  Had  the  choice  of  President  been 
referred  at  once,  and  directly,  to  the  people  at  large,  as 
one  single  community,  there  might  have  been  reason  to 
apprehend,  and  such  no  doubt  was  the  sense  of  the  con- 
vention, that  it  would  have  produced  too  violent  a  con- 


•  CoHtilulian,  nLlLaee.  1.    Act  tf  Cangittt,  Mareh  I,  1793. 
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test,  and  have  been  tiying  the  experiment  on  too 
extended  a  scale  for  the  public  virtue,  tranquillity  and 
happiness.  Had  we  imitated  the  practice  of  most  of  the 
southern  states,  in  respect  to  their  state  executivesi  and 
referred  the  choice  of  the  President  to  congress,  this 
would  have  rendered  him  too  dependent  upon  the  im- 
mediate anthors  of  his  elevation,  to  comport  with  the 
requisite  energy  of  his  own  department;  and  it  would 
have  laid  him  ander  temptation  to  indulge  in  improper 
intrigue,  or  to  ibrm  a  dangerous  coalition  with  the  legis- 
lative body,  in  order  to  secure  his  continuance  in  office. 
A.11  elections  by  the  representative  body  are  peculiarly 
liable  to  produce  combinations  for  sinister  purposes. 
The  constitution  has  avoided  all  these  objections,  by 
confiding  the  power  of  election  to  a  small  number  of 
select  individuals  in  each  state,  chosen  only  a  few^  days 
before  the  electioD,  and  solely  for  that  purpose.  This 
would  seem,  prima  facie,  to  be  as  wise  a  provision 
as  the  wisdom  of  man  could  have  *devised,  to  *360 
avoid  all  opportunity  for  foreign  or  domestic  in- 
trigue. These  electors  assemble  in  separate  and  dis- 
tantly detached  bodies,  and  they  are  constituted  in  a 
manner  best  calculated  to  preserve  tbem  free  from  all 
inducements  to  disorder,  bias  or  corruption.  There  is 
no  other  mode  of  appointing  the  chief  magistrate,  under 
all  the  circumstances  peculiar  to  our  political  condition, 
which  appears  to  unite  in  itself  so  many  unalloyed  ad- 
vantages. It  must  not  be  pronounced  to  be  a  perfect 
scheme  of  election,  for  it  has  not  been  sufficiently  tried. 
The  election  of  1801  threatened  the  tranquillity  of  the 
Union ;  and  the  difficulty  that  occurred  in  that  case  in 
producing  a  constitutional  choice,  led  to  the  amendment 
of  the  constitution  on  this  very  subject ;  but  whether  the 
amendment  be  for  the  better  or  for  the  worse,  may  be 
well  doubted,  and  remains  yet  to  be  settled  by  the  lights 
of  experience.    The  constitution  says,  that  each  state  is 
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to  appoint  electors  in  such  a  manner  as  the  legislature 
may  direct;  and  in  some  of  the  states,  the  electors 
have  been  chosen  by  the  legislature  itself,  in  the  mode 
prescribed  by  law.  But  it  is  to  be  presumed  that 
there  would  be  less  opportunity  for  dangerous  coali- 
tions, and  combinations  for  party,  or  ambitious,  or  self- 
ish purposes,  if  the  choice  of  electors  was  referred  to 
the  people  at  large;  and  this  eeems  now  to  be  the 
sense  and  expression  of  public  opinion  and  the  general 
practice, 
of  {i.)  The  President,  thus  elected,  holds  his  office  for 
the  term  of  four  years,*  a  period,  perhaps,  reasonably 
long  for  the  purpose  of  making  him  feel  firm  and  inde- 
pendent in  the  discharge  of  his  trust,  and  to  ^ve  stabi- 
lity and  some  degree  of  maturity  to  his  system  of  ad- 
ministration. It  is  certainly  short  enough  to  place  him 
under  a  due  sense  of  dependence  on  the  public  appro- 
bation. The  President  is  re-eligible  for  successive 
terms,  but  in  practice  he  has  never  consented  to  be  a 
candidate  for  a  third  election,  and  this  usage  has  indi- 
rectly estabhshed,  by  the  force  of  public  opinion,  a 
salutary  limitation  to  his  capacity  of  continuance  in 
office. 

(6.)  The  support  of  the  President  is  secured 
•281  by  a  provision  'in  the  constitution,  which  de- 
clares,>>  that  he  shall,  at  stated  times,  receive  for 
his  services  a  compensation,  that  shall  neither  be  in- 
creased nor  diminished,  during  the  period  for  which  he 
shall  have  been  elected  ;  and  that  he  shall  not  receive, 
within  that  time,  any  other  emolument  from  the  United 
States,  or  any  of  them.  This  provision  is  intended  to 
preserve  the  due  independence  and  energy  of  the  ex- 
ecutive department.   It  would  be  in  vain  to  declare  that 


■  Qmititutiaa,  »tt.  3.  mc  I. 
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the  different  departments  of  government  should  be  kept 
separate  and  distinct,  while  the  legislature  possessed  a 
discretionary  control  over  the  salaries  of  the  executive 
and  judicial  officers.  This  would  be  to  disregard  the 
voice  of  experience  and  the  operation  of  invariable  prin- 
ciples of  human  conduct.  A  control  over  a  man's  living  | 
is,  in  most  cases,  a  control  over  his  actions.  The  con- 
stitution of  Virginia  considered  it  as  a  fundamental 
axiom  of  government,  that  the  three  great  and  primary 
departments  should  be  kept  separate  and  distinct,  so 
that  neither  of  them  exercised  the  powers  properly  be- 
longing to  the  other.  But  without  taking  any  precau- 
tions to  preserve  this  principle  in  practice,  it  made  the 
governor  dependent  on  the  legislature  for  his  annual 
existence  and  his  annual  support.  The  result  was,  as 
Mr.  Jeflerson  has  totd  us,*  that  during  the  whole  session 
of  the  legislature,  the  direction  of  the  executive  was 
habitual  and  familiar.  The  constitution  of  Massachu- 
setts discovered  more  wisdom,  and  it  set  the  first  ex- 
ample in  this  country,  of  a  constitutional  provision  for 
the  support  of  the  executive  magistrate,  by  declaring 
that  the  governor  should  have  a  salary  of  a  fixed  and 
permanent  value,  amply  sufficient,  and  established  by 
standing  laws.  Those  state  constitutions  which  have 
been  made  or  amended  since  the  establishment  of  the 
constitution  of  the  United  States,  have  generally  fol- 
lowed the  example  which  it  has  happily  set  them,  in 
this  and  in  many  other  instances ;  and  we  may  con- 
sider it  as  one  of  the  most  signal  blessings  be- 
stowed on  •this  country,  that  we  have  sucb  a  'SSS 
wise  fabric  of  government  as  the  constitution  of 
the  United  States  constantly  before  our  eyes,  not  only 
for  our  national  protection  and  obedience,  but  for  our 
local  imitation  and  example. 

•  Notti  an  Virginia,  p.  127. 
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or  {6.)  Having  thus  considered  the  manner  in  which  the 
President  is  constituted,  it  only  remains  tor  ue  to  re- 
view the  powers  with  which  he  is  invested. 

He  is  commander  and  chief  of  the  army  and  navy  of 
the  United  States,  and  of  the  militia  of  the  several 
states,  when  called  into  the  service  of  the  Union.'  The 
command  and  application  of  the  public  force  to  execute 
the  law,  maintain  peace,  and  resist  foreign  invasion,  are 
powers  so  obviously  of  an  executive  nature,  and  require 
the  exercise  of  qualities  so  characteristical  of  this  de' 
partment,  that  they  have  always  beeu  exclusively  appro- 
priated to  it,  in  every  well  organized  government  upon 
earth.)*  In  no  instance,  perhaps,  did  the  enlightened 
understanding  of  Hume  discover  less  acquaintance 
with  the  practical  science  of  government,  than  when 
he  gave  the  direction  of  the  army  and  navy,  as  well 
as  all  the  other  executive  powers,  to  one  hundred 
senators,  in  his  plan  of  a  perfect  commonwealth.' 
That  of  Milton  was  equally  chimerical  and  absurd, 
when,  in  his  "  Ready  and  easy  way  to  establish  a  free 
commonwealth,"  he  deposited  the  whole  executive,  as 
well  as  legislative  power,  in  a  single  and  permanent 
council  of  senators.  That  of  Locke  was  equally  unwise, 
for,  in  bis  plan  of  legblation  for  Carolina,  he  gave  the 
whole  authority,  legislative  and  executive,  to  a 
*S63    small  oligarchical  assembly.'  Buch  specimens'as 

>  Art.  S.  MC.  2. 

b  Mr.  Doer,  in  his  Treaiiie  en  IiatiraBce,  voL  i.  356,  inumaleB,  that  in 
time  or  war  a  special  embnrgo  for  a  definite  period  mighl  be  declared  by  die 
sole  aulharity  of  ihe  Preaidrnt.  I  do  not  perceive  any  luRicient  sround  for 
ihal  opinion  in  leepecl  to  the  leffil  eierciie  of  aach  a  power. 

•  Hitnu't  Emay,  vol.  i.  p.  536. 

i  Mr.  Locke'a  verr  cotnpticaled  scheme  of  govemmeDt,  under  ibe  tide 
of  Fundamental  Ctnilituliont  e/  Carolina,  ia  inaened  at  large  in  Lnekt'a 
Worlit,  ToL  iii.  pp.  665 — 678.  Those  legialalive  liboura  of  that  peat  and 
excellent  man,  perished  unheeded  and  ani-egTelled  by  all  purliea,  after 
an  experience  of  twenty-three  years  had  proved  them  to  be,  in  the  word* 
of  Hr.  Gnhame,  the  bixorian, "  utterly  warthleta  and  impracticable." 
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these  well  justify  the  observation  of  President  Ad- 
ams,* "  that  a  philosopher  may  be  perfect  master  of 
Descartes  and  Leibnitz,  may  pursue  hia  own  inquiries 
into  metaphysics  to  any  length  he  pleases,  may  enter 
into  the  inmost  recesses  of  the  human  mind,  and  make 
the  noblest  discoveries  for  the  benefit  of  bis  species ; 
nay,  he  may  defend  the  principles  of  liberty,  and  the 
rights  of  mankind,  with  great  abilities  and  success,  and 
after  all,  when  called  upon  to  produce  a  plan  of  legis- 
lation, he  may  astonish  the  world  with  a  signal  ab- 
surdity." 

The  President  has  also  the  power  to  grant  reprieves 
and  pardons  for  ofiences  against  the  United  States,  ex- 
cept in  cases  of  impeachment.  Tbe  Marquis  Beccaria 
has  contended,  that  the  power  of  pardon  does  not  exist 
under  a  perfect  admiDistraUon  of  law,  and  that  tbe  ad- 
mission of  the  power  is  a  tacit  ackoowledgment  of  the 
infirmity  of  the  courts  of  justice.  And  where  is  the  ad- 
ministration of  justice,  it  may  be  asked,  that  is  free  from 
infirmity  t  Were  it  possible,  in  every  instance,  to  main- 
tain a  just  proportion  between  the  crime  and  the  penalty, 
and  were  the  rules  of  testimony,  and  the  mode  of  trial, 
so  perfect  as  to  preclude  every  possibility  of  mistake  or 
injustice,  there  would  be  some  colour  tor  the  admission 
of  this  plausible  theory.  But,  even  in  that  case,  policy 
would  sometimes  require  a  remission  of  a  punishment 
strictly  due,  for  a  crime  certainly  ascertained.  The 
very  .notion  of  mercy  implies  the  accuracy  of  the  claims 
of  justice.  An  inexorable  government,  says  Mr.  Yorke, 
in  his  Considerations  on  the  Law  of  Forfeiture'',  will 
not  only  carry  justice  in  some  instances  to  the  height 
of  injury,  but  with  respect  to  itself  it  will  be  dangerously 
just.     The  clemency  of  Massachusetts,  in  1786,  after  / 


■  Dtfrnct  of  tkt  American  O>n((i(u(>on*,  voL  1.  Letter  M. 
k  Tarke  sn  FvrfHtun,  p.  101. 
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an  unprovoked  and  wanton  rebellion,  in  not  inflictiDg 
,  a  single  capital  puaisbment,  contributed,  by  the  judi- 
cious manner  in  wbich  its  clemency  was  applied, 
*284  to  tbe  more  firm  *e3tabli3hment  of  ibeir  govern- 
ment. And  this  power  of  pardon  will  appear  to 
be  more  essential,  when  we  consider,  that  under  tbe 
most  correct  administration  of  the  law,  men  will  some- 
times fall  a  prey  to  the  vindictiveness  of  accusers,  tbe 
inaccuracy  of  testimony,  and  the  fallibility  of  jurors. 
Notwithstanding  rfijs  power  is  clearly  supported  on 
principles  of  policy,  if  not  of  justice,  English  lawyers, 
of  the  first  class  and  highest  reputation,' have  strangely 
concluded,  that  it  cannot  esist  in  a  republic,  because 
nothing  higher  is  acknowledged  than  tbe  magistrate. 
Instead  of  falbng  into  such  an  erroneous  conclusioQ,  it 
might  fairly  be  insisted,  that  the  power  may  exist  with 
greater  safety  in  &ee  states  than  iu  any  other  ibrms  of 
government ;  because  abuses  of  the  discretion  unavoida- 
bly confided  to  tbe  magistrate  in  granting  pardons,  are 
much  better  guarded  against  by  tbe  sense  of  responsi- 
bility under  which  he  acts.  Tbe  power  of  pardon 
vested  in  the  President  is  without  any  limitation,  ex- 
cept in  the  single  case    of  impeachments."      He  is 


•  Forh  an  Forf.  100.    Blace»  Con.  vol.  iv.  p.  390. 

*  There  is  do  doubt  thai  Ihe  power  of  paidon  confurred  on  the  Preaidenl 
iaclodei  die  power  lo  pardon  abaolutelf  or  condittoiiall;.  Opinion*  nf  th* 
Aaarntfi  General,  vol,  i.  350.  toI.  JL  1034.  The  Preeidani  mnji  aaaei  & 
conditian  to  ihe  pardon — aa,  for  iiutaDce,  that  tha  guilty  person  sbould  quit 
iho  United  Slatca,  or  join  the  nar;— andifhe  does  doI  comply  with  tbe  cod. 
dition,  or  brenks  it,  the  pardon  becomes  n'jll  and  void.  If  ihe  culprit  hia 
not  complied  with  the  condition  on  which  it  was  smnled  and  accepted,  he  . 
nay  b«  •ubjactad  to  the  operation  of  the  arieinal  conviction  and  JDdgmeDt. 
Id  England  ibe  kiDg  ha*  the  power,  by  the  common  law,  to  gt^nt  conditional 
pardons.  The  power  of  the  Governor  of  New- York  lo  grant  i  coDdiiional 
ptudon.  and  the  power  of  ■  ccimina]  Jorisdiction  of  the  aame,  or  ofahighei 
degree,  to  arreat  (be  parly  who  ha*  broken  the  condilioo  wilfully,  and  (o 
aentence  and  remand  him  to  execution  and  punishment,  on  duly  at 
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checked  in  that  case  from  screening  public  officers)  with 
whom  he  might  possibly  have  formed  a  dangerous  or 
corrupt  coalition,  or  who  might  be  his  particular  favour- 
ites and  dependants. 

The  President  has  also  the  power,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  make  treaties,  pro* 
vided  two  thirds  of  the  senators  present  concur." 

Writers  on  government  have  differed  in  opinion  as  to 
the  nature  of  this  power,  and  whether  it  be  properly,  in 
the  natural  distribution  of  power,  of  legislative  or  execu- 
tive cognizance.  As  treaties  are  declared  by  the  consti- 
tution to  be  a  part  of  the  supreme  law  of  the  land,  and 
as,  by  means  of  them,  new  relations  are  formed,  and  ob- 
ligations contraj^ted,  it  might  seem  to  be  more  consonant 
to  the  principles  of  itpublican  government,  to  con- 
aider  the  right  of  concluding  •specific  terms  of  •286 
peace  as  of  legislative  jurisdiction.  This  haa 
generally  been  the  case  in  free  governments.  The  de- 
terminations respecting  peace,  as  weU  as  war,  were 
made  in  the  public  assemblies  of  the  nation  at  Athens 
and  Rome,  and  in  all  the  Gothic  governments  of 
Enrope,  when  they  first  arose  out  of  ^e  rude  institu- 
tions of  the  ancient  Germans.  On  the  other  hand,  the 
preliminary  negotiations  which  may  be  required,  the 
secrecy  and  despatch  proper  to  take  advantage  of 
the  sudden  and  favourable  turn  of  public  affairs,  seem 
to  render  it  expedient  to  place  this  power  in  the  hands 
of  the  executive  department.  The  constitution  of  the 
United  Slates  has  been  influenced  by  the  latter,  more 
than  by  the  former  considerations,  for  it  has  placed  this 


ing  hia  idenlily,  was  larsely  discuesed  in  ihe  case  of  Tbe  People  v.  Poller, 
in  Ihe  Firal  Circuit  of  New. York.     The  Niai.  Yori  Legal  Obtrmr  (k  May. 
1S4G,  p.  177.     TIte  SetUcd  CamlUutuiii  o/  Nca.York  of  1846,  art.  4,  sec. 
5,  grants  ihis  conditioDBl  power  of  psidon  (o  the  Governor. 
•  Art.  3,  «ec.  2. 
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power  with  the  PresicJent,  under  the  advice  and  control 
of  the  Senate,  who  are  to  be  considered,  for  this  pur- 
pose, in  the  light  of  an  executive  council.  The  Presi- 
dent is  the  constitutional  organ  of  commumcatioo  with 
foreign  powers,  and  the  efficient  agent  in  the  conclusion 
of  treaties  ;  but  the  consent  of  two  thirds  of  the  sena- 
tors present  is  essential  to  give  validity  to  his  negotia- 
tions. To  have  required  the  acquiescence  of  a  more 
numerous  body,  would  have  been  productive  of  delay, 
disorder,  imbecility,  and,  probably  in  the  end,  a  direct 
breach  of  the  constitution.  The  history  of  Holland 
shows  the  danger  and  folly  of  placing  too  much  limita- 
tion on  the  exercise  of  the  treaty-making  power.  By 
the  fundamental  charter  of  the  United  Provinces,  peace 
could  not  be  made  without  the  unanimous  consent  of 
the  provinces ;  and  yet,  without  multiplying  instances, 
it  is  sufficient  to  observe,  that  the  immensely  important 
and  fundamental  treaty  of  Munster,  in  1648,  was  made 
when  Zealand  was  opposed  to  it;  and  the  peace  of 

11661,  when  Utrecht  was  opposed.     So  feeble  are  mere  li 
limitations  upon  paper — mere  parchment  barriers,  when// 
standing  in  opposition  to  the  strong  force  of  pubW/ 
exigency. 
The  Senate  of  the  United  States  is  a  body  of  men 
most  wisely  selected  for  the  deposit  of  this   power. 
They  are   easily  assembled,   are   governed  by 
•286    steady  systematic  •yiews,  feel  a  due  sense  of  na- 
tional character,  and  can  act  with  promptitude 
and  firmness. 

The  question,  whether  a  treaty,  constitutionally 
made,  was  obligatory  upon  congress,  equally  as  any 
other  national  engagement  would  be,  if  fairly  made  by 
the  competent  authority ;  or  whether  congress  had  any 
discretionary  power  to  carry  into  effect  a  treaty  re- 
quiring the  appropriation  of  money,  or  other  act  to  be 
done  on  their  part,  or  to  refuse  it  their  sanction,  was 
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greatly  discussed  in  congress  in  the  year  179$,  and 
again  in  1816.     The  House  of  Representatives,  at  the 
former  period,  declared,  by  resolution,  that  when  a 
treaty  depended  for  the  execution  of  any  of  its  stipula- 
tions on  an  act  of  congress,  it  was  the  right  and  duty 
of  the  house  to  deliberate  on  the  expediency  or  inexpe- 
diency of  ciirrying  such  treaty  into  effect.     It  cannot  be 
mentioned  at  this  day,  without  equal  regret  and  aston- 
ishment, that  such  a  resolution  passed  the  House  of  ^^ 
Kepreseniattves  on  the  7th  of  April,  1796.    But  it  was         R-  ^ 
a  naked,  abstract  claim  of  right,  never  acted  upon ;         K    . 
and  congress  shortly  afterwards  passed  a  law  to  carry 


Ir^ 


into  effect  the  very  treaty  with  Great  Britain,  which  J^    >    "^ 

gave  rise  to  that  resolution.     President  Washington,  in  ^    P  " 

^- -" '" f-h% 


bis  message  to  the  House  of  Representatives  of  the  |  >  t^ 

30th  of  March,  1796,  explicitly  denied  the  existence 

o(  any  such  power  in  congress;  and  he  insisted  that 

every  treaty  duly  made  by  the  President  and  Senate, 

and   promulgated,  thenceforward  became  the  law  of 

the  luid. 

If  a  treaty  be  the  law  of  the  land,  it  is  as  much  obli- 
gatory upon  congress  as  upon  any  other  branch  of  the 
government,  or  upon  the  people  at  large,  so  long  as  it 
continues  in  force  and  unrepealed.  The  House  of  Re- 
presentatives are  not  above  the  law,  and  they  have  no 
dispensing  power.  Tbey  have  a  right  to  make  and  re* 
peal  laws,  provided  the  Senate  and  President  concur ; 
but  without  such  concurrence,  a  law  in  the  shape  of  a 
treaty  is  as  binding  upon  them  as  if  it  were  in  the  shape 
of  an  act  of  congress,  or  of  an  article  of  the  constitution, 
or  of  a  contract  made  by  authority  of  law.  The  argu- 
ment in  favour  of  the  binding  and  conclusive 
efficacy  'of  every  treaty  made  by  the  President  •287 
and  Senate,  h  so  clear  and  palpable,  that  it  has 
probably  carried  very  general  conviction  throughout  the 
community ;  and  this  may  now  be  considered  as  the 

Vol.  I.  24 
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decided  eecse  of  public  opinion.  Tbia  yfs£  the  sense 
of  the  House  of  Representatives,  in  1816,  and  the  resolu- 
tioD  of  1796  would  not  now  be  repeated.' 

The  President  is  the  efficient  power  in  the  appoint- 
ument  of  the  officers  of  government.  He  is  to  nominate, 
and,  with  the  advice  and  consent  of  the  Senate,  to  ap- 
pcnnt,  ambassadors,  or  public  ministers  and  consuls,  the 
judges  of  the  Supreme  Court,  and  all  other  officers 
whose  appointments  are  not  otherwise  provided  for  in 
the  couBtitutbn ;  but  congress  may  vest  the  appoint- 
ment of  inferior  officers  in  the  President  aloae,  in  the 
courts  of  law,  or  in  the  heads  of  department8.>> 

The  appointment  of  the  subordinate  officers  of  gov- 
ernment concerned  in  the  administration  of  the  laws,  be- 
longs with  great  propriety  to  the  President,  who  is 
bound  to  see  that  the  laws  are  faithfully  executed,  and 
who  is  generally  charged  with  the  powers  and  respon- 
sibility of  the  executive  department.  The  association 
of  the  Senate  with  the  President  in  the  exercise  of  this 
power,  is  an  exception  to  the  general  delegation  of  ex- 
ecutive authority ;  and  if  he  werenotexpresslyinvested 
with  the  exclusive  right  of  nomination  in  the  instances 
before  us,  the  organization  of  this  department  would  be 
very  unskilful,  and  the  government  degenerate  into  a 
system  of  cabal,  favom'itism  and  intrigue.  But  the 
power  of  nomination  is,  for  all  the  useful  purposes  of 
restraint,  equivalent  to  the  power  of  appointment.  It 
imposes  upon  the  President  the  same  lively  sense  of  re- 
sponsibility, and  the  same  indispensable  necessity  of 
meeting  the  public  approbation  or  censure.      This, 


'  Tba  trestj'.in ailing  poireT  iR  necenRrilr  and  obvioiul]'  inbardiiiate  U> 
tha  fundBmcDtiJ  laws  and  conitimtion  of  the  Btste,  and  it  cannot  ctaange  tha 
foim  oT  the  goTernment,  or  annibilaU  itB  conatilulional  poweia.  Standi 
Cam.  an  the  Contlilntion,  ml  lit.  mc  1509. 

*  Arts. aec3. 
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indeed,  fonns  ihe  ultimaie  security  that  men  in  public 
stations  will  dismiss  ioterested  considerations, 
and  act  with  a  steady,  zealous  and  'undivided  *S88 
regard  for  the  public  welfare.  The  advice  and 
consent  of  the  Senate,  which  are  requisite  to  render  the 
□ominatioD  effectual,  cannot  be  attended,  in  the  ni^ure 
of  the  case,  with  very  mischievous  effects.  Having  no 
agency  in  the  nomination,  nothiog  but  simply  consent 
or  refusal,  the  spirit  of  personal  iutrigue  and  personat 
attachment  must  be  pretty  much  extinguished,  from  a 
want  of  means  to  gratify  it.  On  the  other  hand,  the  ad- 
vice of  so  respectable  a  body  of  men  will  add  still 
further  inducements  to  a  coolly  reflected  conduct  in 
the  President,  and  will  be  at  all  times .  a  check  on  fais 
own  misiofbrmation  or  error.* 

The  remaining  duties  of  the  President  consist  in  giv- 
ing inibnnalion  to  congrass  of  the  state  of  the  Union, 
and  in  reconuneadiog  to  their  consideration  such 
measures  as  he  shall  judge  necessaiy  or  expedient. 
He  is  to  convene  both  bouses  of  congress,  or  either  of 
them,  on  eztraordiaaty  occasions,  and  be  may  adjourn 
them  in  case  of  disagreement.  He  is  to  fill  up  all  va- 
cancies thai  may  happen  during  the  recess  of  the  Senate, 


■  It  WM  aaltled,  in  ihe  «m«  of  Hubnt]'  t.  Hadisoa,  1  CrmHci,  137,  thai 
wheD  ■  penon  has  b«aD  Dominliled  ta  lh«  Senala  for  offiea  b;  the  Preaideot, 
and  the  FraaidAnt  hu  racsiTcd  tfaa  adrica  and  coiimdi  of  the  Ssnate  to  the 
•ppatnimaDl,  and  hta  ai^ed  tha  cominiaiioii,  ths  appointmant  ia  Gast  sad 
aoDtplela,  aad  tha  jMiaoD  appointed  ii  entitled  to  tha  poownioa  of  the  eoo- 
mution,  and  to  hold  the  office  uaiil  constitutionally  removed.  The  prin. 
ciple  settled  in  ibaC  ease  waa,  (hat  dte  official  acta  of  tha  heada  of  the 
exacuiire  depaiunent  aa  orpmi  of  Ihe  Preaidant,  which  ace  of  a  poUtical 
■uUnre,  and  reat  nnder  Ihe  constitution  and  laws  in  exacutiTe  disEretian, 
are  not  within  judicial  cogniiance.  Bat  when  duties  are  inpoaed  apon 
Bueb  heads,  aSectiog  ihe  rights  of  iDdindosli,  and  which  the  Pt«>idenl 
cannot  lawTullr  forbid — as,  for  iostaiice,  to  recoid  a  patent,  or  fumiah 
the  copy  of  a  reeoid — Ihe  peraoo,  in  ihat  caae,  ia  the  officer  of  Ihe  law, 
and  amenable  thereto  in  the  oidiatry  codim  of  jntiiee.    liid.  170,  171. 
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by  granting  commissions,  which  shall  expire  at  the  end 
of  their  next  session.'  He  is  to  receive  ambassadors 
and  other  public  ministers,  to  commission  all  the  officers 
of  the  United  States,  and  take  care  that  the  laws  be 
faithfully  executed.'' 

The  propriety  and  simplicity  of  these  duties  speak 
for  themselves.  The  power  of  receiving  foreign  minis- 
ters includes  in  it  the  power  to  dismiss  them,  since  he 
alone  is  the  organ  of  communication  with  them,  the  re- 
presentative of  the  people  in  all  diplomatic  negotiations, 
and  accountable  to  the  community,  not  only  for  the  ez- 
ecudon  of  the  taw,  but  for  the  competent  qualifications 
and  conduct  of  foreign  agents. 
M^beiio-  Is  addition  to  all  the  precautions  which  have  been 
mentioned  to  prevent  abuse  of  the  executive  trust  in  the 

mode  of  the  President's  appointment,  his  term  ctf 
*389    office,  and  the  'precise  and  definite  limitations 

imposed  upon  the  exercise  of  his  power,  the  con- 


•  Iq  the  offickl  opinion  given  by  Mr.  Wirt,  aa  Attorner-Gencrtil  of  (he 
United  Siatea,  to  the  PreBideni,  in  18S3,  he  considered  ibst,  according  le 
the  reuon  and  spirit  of  the  conatitulion,  the  Freiident  hai  ihe  righirul 
power  to  soppij  vacuiciea  in  ofHce  extsiing  when  the  spp<nnin]ent  ii  made 
during  the  recesa  of  the  Senate,  thougli  ihe  racaacf  did  happen  before  the 
adioumnient  of  the  Senate.  The  initaneea  be  giTee  of  Ihe  neceaaitjof  each  a 
conatrnclion  and  power,  are  those  in  which  il  was  nearly  or  quils  imponi- 
hle  ID  hare  sent  in  a  nomination  before  the  adloumiQent  of  the  Senate. 
Opiaiotu  of  Ike  Atleraey»  Gemral,  vol.  i.  476. 

b  Art  3.  sec.  Q,  3.  It  was  considered,  in  The  Mittage  of  Pretident 
JackeontB  Congrtii,  af  the  "iUt  December,  ISSf,  in  rtlatiort  to  TexQe,  to  be 
an  nnaettled  question,  to  whom,  under  the  goTemmonl  of  the  United  Stalee, 
alriclly  belonged  the  power  of  originally  recognising  a  new  slate.  It  wa> 
either  neceuarily  involved  in  some  of  tiie  ^real  powers  given  lo  congreM, 
or  in  thai  ^ven  Id  the  President  and  Senate,  to  form  treaties  with  foreign 
powers,  and  to  appoint  ambassadors  and  other  public  miniatera,  or  id  that 
confetred  upon  die  President  to  receive  tniniatera  Ironi  foreign  naiione 
It  was  admitted  to  be  moat  expedient,  that  the  recognition  of  Ihe  independ 
ence  of  ■  newly  aeaamed  stale  shoald  be  left  to  the  decitioD  of  eongrsas, 
and  especially  when  (he  exeTciee  of  the  power  would  probably  lead  to 
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stitution  has  also  rendered  him  directly  amenable  by 
law  for  mal-admiaisCratioii.  The  inviolability  of  any 
officer  of  government  is  incompatible  with  the  republi- 
can theory,  as  well  as  with  the  principles  of  retributive 
justice.  The  President,  Vice-President,  and  all  civil 
officers  of  the  United  States,  may  be  impeached  by  the 
Honae  of  Representatives,  for  treason,  bribery  and  other 
high  crimes  and  misdemeanors,  and,  upon  conviction 
by  the  Senate,  removed  from  office.'  If,  then,  neither 
the  sense  of  duty,  the  force  of  public  opinion,  nor  the 
transitory  nature  of  the  seat,  are  sufficient  to  secure  a 
faithfiil  discharge  of  the  executive  trust,  but  the  Presi- 
dent will  use  the  authority  of  his  station  to  violate  the 
constitution  or  law  of  the  land,  the  House  of  Represen- 
tatives can  arrest  him  in  his  career,  by  resorting  to  the 
power  of  impeachment. 

I  have  now  finished  a  general  survey  of  the  office  of 
President  of  the  United  States;  and,  considering  the 
nature  and  extent  of  the  powers  necessarily  incident  to 
that  station,  it  was  difficult  to  constitute  the  office  in 
such  a  manner  as  to  render  it  equally  safe  and  useful, 
by  combinmg  in  the  structure  of  its  powers  a  due  pro- 
portion of  energy  and  responsibiUty.  The  first  is  neces- 
sary to  maintain  a  firm  administration  of  the  law  ;  the 
second  is  equally  requisite,  to  preserve  inviolate  the 
liberties  of  the  people.  The  authors  of  the  constitution 
appear  to  have  surveyed  the  two  objects  with  profound 
discernment,  and  to  have  organized  the  executive  de- 
partment with  consummate  skill. 
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As  the  judiciary  power  is  intrusted  with  the  adminia- 
tration  of  justice,  it  interferes  more  visibly  and  uoiformly 
than  any  other  part  of  government,  with  ail  the  interest- 
ing concerns  of  social  life.  Personal  security  and  pri- 
vate property  rest  entirely  upon  the  wisdom,  the  sta- 
bility and  the  integrity  of  the  courts  of  justice.  In  the 
survey  which  is  to  be  taken  of  the  judiciary  establishment 
of  the  United  States,  we  will  in  the  present  lecture  con- 
sider, (1.)  The  judges,  in  relation  to  their  appointment, 
the  tenure  of  their  office,  and  their  support  and  respon- 
sibility. (S.)  The  structure,  powers  and  officers  of  the 
several  courts. 

L  The  constitution*  declares,  that  "the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  congress  may 
from  time  to  time  ordain  and  establish."  In  this  respect 
it  is  mandatory  upon  the  legislature  to  establish  courts 
of  justice  commensurate  with  the  judicial  power  of  the 
Union.  Congress  have  no  discretion  in  the  case.^ 
They  were  bound  to  vest  the  whole  judicial  power,  in 
an  original  or  appellate  form,  in  the  courts  mentioned 
and  contemplated  in  the  constitution,  and  to  provide 
courts  inferior  to  the  Supreme  Court,  in  which  the  judi- 
cial power,  unabsorbed  by  the  Supreme  Court,  might 
be  pUiced.     The  judicial  power  of  the  United  States  is, 

•  Art  3.  MC.  1.  k  Martin  t.  Hunter,  I  Wltalmi,  398—337. 
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in  point  of  origin  and  title,  equal  *with  the  other  powers 
of  the  government,  and  is  as  exclusively  vested  in  the  . 
courts  created  by  or  in  pursuance  of  the  constitutioa, 
as  the  legislative  power  is  vested  in  congress,  or  the 
executive  power  in  the  President"  The  President  is 
to  nominate,  and  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint,  "judges  of  the  Supreme 
Court,  and  all  other  <^cers  whose  appointments  are 
not  therein  otherwise  provided  for,  and  which  shall  be 
established  by  law.  But  congress  may,  by  law,  vest 
the  appointment  of  such  inferior  officers  as  they  think 
proper,  in  the  President  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments."''  It  has  never  been  judi- 
cially settled,  bat  it  has  been  very  authoritatively  and 
very  wisely  settled  by  the  uniform  practice  of  the 
government,  that  the  judges  of  the  district  courts  are 
not  inferior  officers,  whose  appointments  might he.with- 
drawn  by  law  from  the  President  and  Senate,  and 
placed  in  other  hands. 

The  advantages  of  the  mode  of  appointment  of  public  ' 
officers  by  the  President  and  Senate,  have  been  idready 
considered.  This  mode  is  peculiarly  fit  and  proper  in 
respect  to  the  jadiciary  department.  The  just  and 
vigorous  investigation  and  punishment  of  every  species 
of  fraud  and  violence,  and  the  exercise  of  the  power  of 
compelling  every  man  to  the  punctual  performance  of 
his  contracts,  are  grave  duties,  not  of  the  most  popular 
character,  though  the  feithfiil  discharge  of  them  wiU 
certainly  command  the  calm  approbation  of  the  judicious 
observer.  The  fittest  men  would  probably  have  too 
much  reservedness  of  manners,  and  severity  of  morals, 
to  secure  an  election  resting  on  universal  suffrage.  Nor 
can  the  mode  of  appointment  by  a  large  deliberative ' 
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assembly,  be  entitled  to  unqualified  approbation.  Tbere 
are  too  many  occasions,  and  too  mucb  temptation  for 
infeigue,  party  prejudice  and  local  interests,  to  permit 
such  a  body  of  men  to  act,  in  respect  to  such  appcunt- 

ments,  with  a  sufficieutly  single  and  steady  regard 
'39S     for  tbe  general  welfare.     'In  ancient  Rome,  the 

pnetor  was  chosen  annually  by  the  people,  but  it 
was  in  the  comitia  by  centuries,  and  tbe  choice  was  con- 
fined to  persons  belonging  to  the  patrician  order,  until 
tbe  close  of  the  fourth  century  of  tbe  city,  when  the 
office  was  rendered  accessible  to  the  plebeians ;  and 
when  tbey  became  licentious,  saya  Montesquieu,*  the 
office  became  corrupt.  The  popular  elections  did  very 
well,  as  he  observes,  so  long  as  the  people  were  fi-ee, 
and  magnanimous,  and  virtuous,  and  the  public  was 
without  corruption.  But  all  plana  of  government  which 
suppose  the  people  will  always  act  with  wLsdom  and 
integrity,  are  plainly  Utopian,  and  contrary  to  uniform 
experience.  Government  must  be  firamed  for  man  as 
he  is,  and  not  for  man  as  be  would  be  if  he  were  free 
from  vice.  Without  referring  to  those  cases  in  our  own 
country,  where  judges  have  been  annually  elected  by  a 
popular  assembly,  we  may  take  the  less  invidious  case 
of  Sweden.  During  the  diets  which  preceded  the  revo- 
lution in  1773,  the  states  of  the  kingdom  sometimes 
appointed  commissioners  to  act  as  judges.  The  strong- 
est party,  says  Catteau,''  prevailed  in  the  trials  that 
came  before  them,  and  persons  condemned  by  one  tri- 
bunal were  acquitted  by  another. 

By  tbe  constitution  of  the  United  States,"  "  tbe  judges, 
both  of  the  supreme  and  inferior  courts,  are  to  hold  their 
offices  during  good  behaviour ;  and  they  are,  at  stated 


>  7intBfS»4dnt,cB. 
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times,  to  receive  for  their  services  a  compensation,  which 
shall  not  be  diminished  during  their  continuEince  in 
oflBce."  The  tenure  of  the  office,  by  rendering  tho 
judges  independent,  both  of  the  government  and  people, 
is  admirably  fitted  to  produce  the  free  exercise  of  judg- 
ment in  the  discharge  of  their  trust.  This  principle, 
which  has  been  the  subject  of  so  much  deserved  eulogy, 
was  derived  from  the  English  constitution.^  The 
English  judges  anciently  held  their  seats  *at  the  *393 
pleasure  of  the  king,  and  so  does  the  lord  chan- 
cellor to  this  day.  It  is  easy  to  perceive  what  a  danger- 
ous influence  this  must  have  given  to  the  king  in  the 
administration  of  justice,  in  cases  where  tlie  claims  or 
pretensions  of  the  crown  were  brought  to  bear  upon  the 
rights  of  a  private  individual.  But,  in  the  time  of  Lord 
Coke,'*  the  barons  of  the  exchequer  were  created  during 
good  behaviour,  and  so  ran  the  commissions  of  the  com-  €i^^V^    ■ 

mon  law  judges  at  the  restoration  of  Charles  H."    It  was  5^    1 

still,  however,  at  the  pleasure  of  the  crown,  to  prescribe  ^     1     r. 

the  form  of  the  commission,  until  the  act  of  settlement  ^    ^sa 


*  The  hifh  judicial  officer  in  (he  ineient  kingdom  of  Angoa,  called  the 
Jtutitia,  and  appoinied  by  the  king,  having  lepeatedly  and  boldly  protected 
private  individaali  from  the  pereecatione  of  the  crown,  waa,  in  more  than 
one  inilanoe,  removed  from  office  at  the  insinnca  of  (he  king.  To  guard 
agaioat  the  like  proan&tiaa  of  the  independent  diacharge  of  duty,  it  nas 
ptovided,bra*lalutsof  A]ronaaV.,in  1443,  that  the  juatice  ahoold  continue 
in  office  during  life,  reniivabU  only  on  mSieitnt  eaute  tjr  the  jbn^  and  iKt 
mtUi  nmled.  TrtKotet  Hitt.  af  Ftrdinaad  and  laaUUa,  toL  i.  Int.  p.  IDS. 
Thia  vra*  the  most  ancient  prr cedent  in  favour  of  the  eitabliahment  of  an 
independent  judiciary,  and  it  did  great  credit  to  the  wirdom  uid  ipirit  of 
the  &ee  atatee  of  Aragon. 

b  4/mI.  117. 

•  1  Sid.  9.  Charlea  L,  in  hit  meaaage  to  parliament,  July  Stb,  1641,  in. 
foTming  them  of  having  signed  the  titU  for  aboliahing  the  high  commlaaioo 
eonrt  and  the  atar  ohamber,  added  also,  that  be  had  granted  that  Ike  judges 
ahonld  thereafter  hold  their  placea  qvandiu  tt  bunt  gettarimt.  Hume, 
in  bi*  But  a/  England,  vol.  vL  493,  aayi,  that  thia  grant  of  liie  judgea' 
patents  daring  good  behaviour,  wita  made  at  the  ra^aeal  of  the  parliament. 
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of  12  and  13  Win.  IH,  c.  2,  which  was  in  the  nature  of 
a  fundamental  charter,  imposing  further  limitations  upon 
the  crown,  and  adding  fresh  secnrities  to  the  protestant 
succession,  and  the  rights  and  liberties  of  the  subject. 
It  established  that  the  commissions  of  the  judges  be 
made  quamdiv  $t  hene  getterint,  though  they  were  still 
to  he  removable  upon  the  address  of  both  houses  of 
parliament.*  The  excellence  of  this  provision  has 
Tecommended  the  adoption  of  it  by  other  nations  of 
Europe.  It  was  mcorporated  into  one  of  the  modem 
reforms  of  the  constitution  of  Sweden, ^  and  it  was  an 
article  in  the  French  constitution  of  1791,  and  in  the 
French  constitution  of  1795,  and  it  was  inserted  in  the 
constitutional  charter  of  Louis  XVHL  The  same  stable 
tenure  of  the  judges  was  contained  in  a  provision  in 
the  Putch  constitution  of  1S14,  and  it  is  a  principle 
which  likewise  prevails  in  most  of  our  state  cocatttu- 
tions,  and,  in  some  of  them,  under  modifications  more 
or  less  extensive  and  injurious. 

In  monarchical  governments,  the  independence 
*S94  of  the  'judiciary  is  essential  to  guard  the  rights  of 
the  subject  from  the  injustice  of  the  crownj  but  ia 
republics  it  is  equally  salutary,  in  protecting  the  con- 
stitution and  laws  from  the  encroachments  and  the 
granny  of  faction.  Laws,  however  wholesome  or 
necessary,  are  frequently  the  object  of  temporary  aver- 
sion, and  sometimes  of  popular  resistance.  It  is  requi- 
site that  the  courts  of  justice  should  be  ^le,  at  all 
times,  to  present  a  determined  countenance  against  all 
licentious  acts ;  and  to  deal  impartially  and  truly  ac- 


■  The  Bnglich  jndsei,  nolwiihHandiiig  the  form  af  their  ci 
continued  to  coneidsr  that  the  demiM  of  the  orowa  raeitad  their  aeelB.  Bnt 
this  imperfection,  if  one  rrallr  eiiitsd,  wu  remored  bj  the  ilstnle  of  1  Geo. 
in.,  enacted  at  the  i«eon)tneiid«tioEi  of  the  king. 

k  CsIEhh'*  PWw  of  Stndtn,  c.  5. 
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cording  to  law,  between  snitore  of  every  description, 
or  whether  the  fause,  the  question  or  the  party,  be 
popular  or  unpopular.  To  give  them  the  courage  and 
the  firmness  to  do  it,  the  judges  ought  to  be  confident 
of  the  security  of  their  salaries  and  station.  Nor  is  an 
independent  judiciary  less  useful  as  a.  check  upon  the 
legislative  power,  which  is  sometimes  disposed,  frcnn 
the  force  of  party,  or  the  temptations  of  interest,  to 
make  a  sacrifice  of  constitutioDal  righ^ ;  and  it  is  a  wise 
and  necessary  principle  of  our  government,  as  will  be 
shown  hereafter  in  the  course  of  these  lectures,  that 
legislative  acts  are  subject  to  the  severe  scrutiny  and 
impartial  interpretation  of  the  courts  of  justice,  who  are 
bound  to  regard  the  constitution  as  the  paramount  law, 
and  the  highest  evidence  of  the  will  of  the  people.^ 

The  provision  for  the  permanent  support  of  the  judges 
is  well  calculated!  in  addition  to  the  tenure  of  their  office, 
to  give  them  the  requisite  independence.  It  tends  itlso 
to  secure  a  succession  of  learned  men  on  the  bench,  who, 
in  consequence  of  a  certain  undiminished  support,  are 
enabled  and  induced  to  quit  the  lucrative  pursuits  of 
private  business  for  the  duties  of  that  important  station. 
The  constitution  of  the  United  States,  on  this  subject, 
was  an  improvement  upon  all  our  previously  existing 
constitutions.  By  the  English  act  of  settlement  of  19 
and  13  William  IH.,  it  was  declared  that  the  salaries  of 
the  judges  should  be  ascertained  and  atailithedf  but  by 
the  statute  of  1  Geo.  IIL,  the  salaries  of  the  judges  were 
absolutely  secured  to  them  during  the  continuance  of 


■  Tha  prouetion  or  Itw  and  Iib«tt;  from  ibe  encroicfamenta  of  the  iota. 
raign,  wu  an  aTowed  pnrpoae  of  the  inaiituiiaD  of  the  JuMieia  in  ih«  Anu 
(oiuaa  coiulitDtioD,  ii«  fvut  aiit«m  damni  dttrimentne  Ugn  oat  littrtatM 
VMtra  pattaKtm-ijadtr  fsidMi  mrdni*  adtta  ad  fxon  ■  ngtfmoeart,  ti 
aliqiem  I«Nri(,  t^wriawjat  aretrt  n  gvaj/sraan  reipui.  tntklmUjtitfatpu 
<«ts.  Blaneai,  ComiuBntarii,  p.  36,  ciled  in  1  Prueotfi  F*rdiaaad  mui 
/MkUa,  Irl  p.  107.  D.  59. 
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their  commissioas.  The  constitution  of  Massfichusetts 
followed  the  declaration  in  the  Engli^  statute  of  Wil- 
liam, and  provided  that  peimauent  and  honourable  aala- 

ries  should  be  established  by  law  for  the  judges ; 
*2d&    but  this  was  not  sufficiently  precise  and  definite 

to  guard  a^nst  all  evasion ;  and  the  more  cer-  . 
tun  provision  in  the  constitution  of  the  United  States 
has  been  wisely  followed,  in  the  subsequent  constitu- 
tions of  most  of  the  individual  states.  Id  Pennsylvania, 
the  judges  of  theSupreme  Court,  and  the  president  judges  - 
of  the  Courts  of  Common  Pleas,  by  the  constitution  of 
that  state,  are  to  receive,  at  stated  times,  an  adequate 
compensation  for  their  services,  "  to  be  fixed  by  law,  and 
not  to  be  diminished  during  their  continuance  of  office." 
The  legislature,  by  act  in  1843,  repealed  the  act  of  1839, 
which  had  increased  the  salaries  of  the  judges ;  and 
they  also,  by  act  of  1841,  assessed  upon  the  salaries 
of  the  judges  a  tax  of  two  per  cent.,  which  the  state 
treasurer  retained.  The  invalidity  of  the  statutes  re- 
ducing the  salaries  and  assessing  a  tax  thereon,  was 
afterwards  adjudged  as  being  nnconstitutiona],  and  a 
peremptory  matidamw  was  awarded  to  the  state  trea- 
surer to  pay  the  salary  so  retained,  free  of  the  reduction 
and  of  the  taxation.  Commonwealth  ex  rdat.  Hepburn 
v.  Mann,  6  Watu  tfSerg.  403.  The  authority  of  the  cod- 
stitutioual  provision,  and  the  void  nature  of  the  statutes, 
were  illustrated  and  enforced  in  the  opinion  of  the 
Supreme  Court,  as  given  by  Mr.  Justice  Rogers.  But 
the  decision  of  the  court  has  been  questioned  on  the 
ground  that  the  increated  salary  was  subject  to  legis- 
lative control,  under  the  restriction,  however,  that 
the  allowance  was  not  to  be  lessened  in  respect  to  the 
judges,  or  any  of  them,  below  that  point  at  which  it 
stood  when  they  respectively  came  into  office.  This 
last  construction  is  supported  by  the  Federalitt,  No.  79, 
and  by  Mr.  Justice  Story  in  his  Commentaries,  in  the 
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remarks  on  a  similar  constitutional  provision  under  the 
United  States.  The  constitution  of  New-York,  as 
amemled  in  1821,  ia  an  exception  to  this  remark,  and 
it  left  the  judiciary  department  in  a  more  dependent 
condition,  and  ander  greater  disabilities,  than  it  found 
it,  and  greater  than  in  any  of  those  states  in  the  Union, 
or  in  any  of  those  governments  in  Europe,  whose  con- 
stitutions bad  been  recently  reformed. > 


'  By  the  conilituiioni  of  MuaachuMlts,  Delaware,  Miryland,  Tirginin, 
Kentucky,  Norlh  CiTolinB,  Soulh  CaruliriB,  Florida,  Miiaoiiri  iDd  IlliDoii, 
the  judgeB  of  ihe  SupTanie  Coura  hold  iheir  olGcee  daring  good  behaTJaar. 
^is  WBB  ihe  cue  in  Fennsylvanin  under  their  cotiititiiiion  aflTM;  bin  by 
dwir  amended  conetiiution  of  1B38,  ihe  tenure  of  the  indgea,  as  la  the  lenn, 
was  reduced  ;  ihat  of  ihe  judges  of  die  Supreme  Court  to  fifteen  yeare,  and  of 
tfan  preiident  judges  10  ten  yeare,  and  of  the  sseoci&te  judges  to  five  yean. 
This  vresftlao  the  caea  in  Loniaiana,  until  the  new  consiitBlioa  orthalitete, 
in  1845,  which  reduced  the  term  of  office  (0  eight  years.  In  the  states  of 
Maine,  Netr'nampehirB  and  Conneclicul,  they  hotd  during  good  behavioar, 
or  until  seventy  yenrB  of  age,  and  in  Mieeouri  until  siity-fiTe,  and  in  New. 
York,  until  lately,  for  eixty  yean  of  age.  In  Tenneeeee  the  judges  of  the 
Sapreme  Court  hold  thsit  offices  for  twelve  yean,  and  of  the  inferior  coarti 
for  eighl  years.  In  Arkanaaa  the  Judges  of  the  Supreme  Court  hold  their 
offices  for  eight  years,  and  the  jndges  of  the  Circuit  Courts  for  four  years  ;  in 
the  itales  of  New.Jereey,  Ohio,  Michigan  end  Indiana,  they  hold  for  the 
term  of  seven  years  ;  in  Alabama,  Mississippi  and  Texas,  aii  yeara,  and  in 
Iowa  for  four  yean.  In  Vermont  and  Rhode  Islsnd  they  are  annually 
elected.  In  Oeorgis  the  judges  of  the  Supreme  Court  for  the  Correction  of 
Errors  are  to  be  elected  for  a  term  of  years,  lo  be  prescribed  by  law,  end  the 
jtidgeeof  the  Superior  CouK  for  the  term  of  four  yeaia.  The  judges  of  the 
Supreme  Conrt  consist  of  three,  and  by  sistate  are  elected  for  sii  yeat*. 
The  new  consUtation  <^  Rhode  Island,  which  wai  adopted  in  1843,  sad 
went  into  operation  in  Hay,  1 B4S,  improved  the  tenure  of  the  judicial  office, 
by  declaring  that  the  Judgea  of  the  Sapreine  Court  should  be  elected  by  the 
lagislilure,  and  hold  their  offices  respectively  until  the  place  of  ibe  Judge  be 
declared  vacant  by  a  resolution  of  the  legislalnre.  passed  by  a  majority  of 
all  the  membera  elected  to  each  house,  at  the  annual  sesaion  tor  the  election 
«f  public  officere.  By  the  ordinance  of  congresa  of  July,  1787,  for  the 
govaratnent  of  the  Northwest  Tenilory,  the  commiseiona  of  tba  Jndgea  were 
to  contitine  in  force  during  good  behaviour.  But  the  subaequeni  eoneiitutions 
of  Ohio  and  Indiana  cut  down  that  permanent  tennre  to  one  for  seven  yeara. 
The  constitution  of  Alsbama,  in  IB19,  established  tbe  judicisi  tenure  to  be 
daring  good  beb»*ionr ;  bat  the  constjtntion  has  been  since  specially  altered 
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But  though  the  constitution  of  the  United  States  has 
rendered  the  courts  of  justice  independent  of  undue  in- 


in  that  ptrncnlir,  to  u  to  change  the  tenure  to  the  term  of  lii  yean.  An<f 
by  the  first  coiutitution  of  the  stale  of  MUaiasippi,  in  IB07,  the  judgea  held 
(heii  oGcea  duriDg  good  behaviour,  or  anlil  Biilr-E*e  reari  of  age,  and  were 
appointed  b^  the  joint  Tole  of  tba  two  houaas  of  the  legislature,  given  tncs 
met,  and  recorded.  But  by  the  eoiulilulioD,  aa  amended  and  re-ordained  in 
1833,  overy  officer  in  the  governtnent,  legieladTe,  eieculive  and  judicial,  ia 
elected  by  the  uniiersal  suffrage  of  the  people  ;  ihnt  is,  by  every  free  white 
nale  eitiien  of  twenty-one  yean  of  age,  who  has  tended  within  the  state  for 
one  year  preceding,  and  for  the  laat  four  months  within  the  county,  city  or 
town  in  which  ha  offei*  to  vote.  The  judges  of  the  Supreme  Court  of  Eiron 
■nd  Appesla  are  thus  chosen  by  diaincis  for  aii  yeata.  The  chancellor  i* 
elected  for  six  years  by  the  electors  of  the  whole  stale.  The  judgeB  of  the 
CircniiCouRi  are  elected  in  dislricls  for  four  yean.  The  judgea  orprobatea 
and  clerks  of  courts  are  elected  for  two  yeara,  Ilc  This  was  carrying  the 
ileniacraik  principle  beyond  all  precedent  theretofore  in  this  country.  In 
all  the  other  slatn  of  the  Union  (at  least  until  very  recently)  the  judges  of 
the  higher  conits  of  law  and  equity  received  iheir  appointments  either  Irom 
(he  Governor  and  Council,  or  Governor  and  Senate — ai  in  Maine,  Massa. 
ehuaetti^  New-Harop8hite,  New-York,  New-Jersey,  Maryland,  Kentucky, 
Indiana,  Louisiana,  HiiBouli  and  Michig;aii — or  Irom  the  Governor  alone— 
as  in  PennayNaaia  and  Delaware— or  from  the  legislature— ««  in  Vermont, 
Rhode  Island,  Copneeiieui,  Virginia,  North  and  South  Carolina,  Georgia, 
Florida,  Tenneaeee,  Ohio,  Utinois,  Iowa,  Alabama  and  Arkanaas.  In 
Indiana  there  is  a  peculiar  qusJificaiion  in  the  jodieial  appointmenta  i  for  ths 
Snprtme  Court  is  appointed  by  the  Governor  and  Senate,  the  prssidenls  of 
the  Circuit  Courts  by  the  legislscure,  and  the  aaaociste  circuit  judges  art 
tUettd  hf  the  ptepU,  By  the  revised  conetitution  of  New. York  of  1645,  a 
nomentoua  revolution  was  effected  in  the  mode  of  appointment,  organiaa- 
tion  and  tenure  of  the  judicial  department,  ai  wall  ss  in  the  appointment  of 
officers  generally.  It  was  ordained  that  there  should  be  a  Cntrf  of  Afptalt, 
•ompoasd  of  eight  judges,  of  whom  four,  to  be  elected  by  the  electors  of  the 
•late,  for  eight  years,  and  four  selected  from  the  clov  of  joslicea  of  the  Su- 
preme Court  having  the  sborlest  time  to  serve ;  and  the  judges  were  to  be 
ao  cliatifed,  that  one  should  be  elected  every  second  year.  There  was  to 
be  a  Sapretiu  Court,  having  general  jurisdiclion  in  law  and  equity.  The 
Blate  was  to  be  divided  into  tight  judicial  diitricttf  and  to  have  four 
juttieti  ef  Iht  Saprtine  Cturl  in  taeh  dittriet,  and  to  be  so  classified,  that 
one  of  the  juiticea  of  each  district  shall  goout  of  office  at  the  end  of  every 
two  years ;  and  after  the  expiration  of  their  terms  under  such  classification, 
die  term  of  their  office  shall  be  eight  yeara.  One  or  more  of  the  judges  of 
iht  Suprsme  Court,  who  is  not  a  judge  of  the  Coart  of  Appeals,  to  be  duly 
detigoated  to  preside  at  the  general  tenu  of  tba  said  eonrta  to  be  held  In  ik* 
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flueiice  irom  the  other  departments,  it  has  made  them 
ameDable  from  any  corrupt  violation  of  their  trust.    The 


taveral  dietricu,  and  any  ihrsa  or  more  of  ibe  jiuticea  (ihe  pTeaidlng  Judso 
ao  dMiguated  to  bo  one)  to  hold  lueh  gsnaral  lerma.  Any  ona  or  more  of 
them  may  hold  special  lemu  aod  Cireuit  Cma-li,  and  pteaide  in  couna  of 
Oi/tr  an4  Ttrminer  in  any  county.  The  judgca  of  Ibe  Court  of  Appeala 
and  juaiicea  of  ibe  Supreme  Conrt  are  to  bive  a  compenaalion  for  their 
aeirieei,  not  to  be  increaaed  or  diminiabed  during  their  coDtiauance  in 
office.  They  are  not  to  hold  any  other  office  or  public  truat,  not  exercise 
any  power  of  appoinlment  to  pablic  office.  The  juaticea  of  the  Supreme 
Court  and  judgea  of  the  Court  of  Appeala  may  be  lemoTed  by  coacurreul 
leaoIulioD  of  two  thirda  of  all  the  mambeia  elected  to  the  Aaaembly,  and  a 
majority  of  all  the  members  elected  to  the  Senate.  All  other  judicial  offi. 
cera  and  juaticea  of  the  peace  may  be  removed  by  the  Senate,  on  the  recoin- 
mendaiion  of  the  Governor.  The  Judgea  of  the  Court  of  Appeals  lo  be 
elected  by  the  clectora  of  the  atate,  and  the  jaeticee  of  Ihe  Supreme  Court 
bjr  the  electors  of  the  aeveral  judicial  diatricls.  Ona  emiTilyjudgt  to  be 
elected  in  each  of  the  countiea  of  the  atate,  except  the  city  of  New- York,  to 
hold  bia  ofGce  for  four  yenii,  and  to  bold  the  County  Court,  and  perform  the 
dulieaof  aurrogate.  The  County  Court  to  have  no  original  civil  juriadiclion, 
except  iu  special  preacribed  caaea.  Bui  the  county  Judge  and  two  juHticea 
of  the  peace  to  hold  Courtg  of  Setiimit  with  criminal  juriadiction ;  and  he  ta 
to  receive  an  annual  aalary,  to  be  fixed  by  Ihe  Board  of  Supervieora,  and  to 
be  neither  increaaed  oi  diminlabed  during  hia  conttnuaace  in  office.  Job. 
licea  of  the  peace,  for  aerTicea  in  Gonna  of  Seseiona,  to  be  peid  a  per  dUm 
aUowonee  out  of  the  county  treaanry.  The  legialature  may  provide  for  the 
election  oft  aurrogHte  in  countiea  where  the  population  ezcecds  40,000 ; 
and  ihey  may  confer  equity  Juriadictiou,  in  special  casa,  npon  the  connty 
judge,  and  establish  inferior  local  couria,  of  civil  and  crlmmai  juriadiclion, 
in  diiea.  Juaticea  of  the  peace  are  to  be  elected  in  each  town  at  their  annual 
town  meeting,  whose  term  of  office  ia  to  be  four  yean,  and  they  may  be  re- 
moved in  a  due  manner  by  the  county,  city  or  atate  courts,  aa  preacribed. 
The  clerk  of  the  Court  of  Appeala  ia  la  be  ex  officio  elerk  of  Ihe  Snpreme 
Conrt,  and  to  be  choaen  by  (he  eleclore  of  the  atate,  and  to  hold  hie  office 
for  three  yean,  and  to  be  paid  out  of  the  public  treasury.  No  judicial  officer, 
eicepljoadcea  of  Ihe  peace,  ahsll  receive  any  fees  oi  perquiaitee  of  office. 

Tbia  ia  the  anbeiance  of  Ihe  new  judicial  syatem,  under  the  revised  consti- 
tntion  of  New. York,  and  its  very  democratic  character  pervades  the  whole 
ioatrument  Tba  central  appointing  power,  with  the  eztenaiva  patronage 
which,  under  Ihe  prior  constitutions  of  ITTT  and  1833,  exiated  in  the  Gov. 
emor  and  Senate,  is  broken  up  and  diffused  through  every  part  of  the  body 
politic  AU  officea  of  any  moment  now  rest  on  popular  etecdon.  Besides 
the  judicial  offieeis  already  mentioned,  the  Secretary  of  State,  Comptroller, 
Treaaurar,  Attotney-Geueral,  a  Stats  Engineer  and  Surveyor,  the  Caoal 
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House  of  Representatives,  as  we  have  already  seen,  ia 
invested  with  the  power  of  impeachment,  and    the 


CommitiioneTa,  the  lospecion  of  StalG  Prisoiis,  llie  Clerk  of  ihe  Court  of 
Appsils,  Sheriff*,  Clerki  of  Couniiea,  the  Regiater  and  Clerk  of  the  citf  of 
New-York.  Disnict  AtioriierB,  and  geparslly  all  local  officen  are  to  ba 
choaen  by  populai  election. 

The  reviaed  BODBtitulian  of  New-York  of  1B46  ia  aa  democratic,  or  more 
BO,  than  any  of  the  itate  coastiiurions  id  the  Union,  and  it  eoniaina  more 
Bpecific  rastrictioriB  and  limilationa  on  the  elcrciie  of  lesialaliie  power 
than  are  any  where  to  be  met  with.  The  convenlioD  aeem  u  have  moat 
anxiooBlj  guarded  sgainet  ihe  iaflucncea  of  aelftahneaa,  iolrigue,  faTonritiam 
and  corruption,  which  hire  been  auppoaed  to  have  heretofore  sflecled  the 
actioD  of  the  legialsLiie  departnisnt.  All  dependa  now  upon  (he  discreet 
eierciaa  of  the  right  of  aaSrage ;  and  aa  the  convention,  in  their  circalar 
addrSBB.  Iruly  observed,  "the  hopptneaa  and  progreaa  of  the  people  of  ihia 
aute  will,  ouder  God,  be  in  their  own  handt."  Perhapa  the  moai  unwiae 
featare  in  the  reTiaed  conaljluiion  ia  tha  election,  bjr  univeraal  RitfTrage,  and 
for  eamparetivetr  ahort  perioda,  of  all  judicial  officer*.  The  conTeaiion 
have  diaregarded,  in  thia  respfci,  the  leaaona  taught  by  the  former  conatilu- 
lion*  of  1TT7  and  ISSl,  as  welt  ai  the  wisdom  of  the  conatiiution  of  tbe 
United  Stales.  Tha  organization  of  ihe  judicial  deparlment  la  not  ao 
eesenlial  aa  the  supply  of  intelligent,  learned  and  honest  judges  (o  ad> 
miniitBr  the  lawa.  The  danger  to  be  apprehended,  aa  all  paai  history 
tencbea  ua,  in  goTemmaula  resting  in  all  their  partt  on  universal  auffnige, 
is  the  spirit  of  faction,  and  the  inflnence  of  active,  ambitious,  recltlesn  and 
unprincipled  demagogues,  combining,  controlling  and  abusing  the  popular 
voice  for  their  own  selfish  purposea.  Much  more  grievous  wonid  be  auch 
result*  when  applied  to  the  election  of  judgea,  for  that  would  tend  lo  bieek 
down  and  destroy  the  independence  and  integrity  of  the  iulminlstr«(ion  of 

The  conatiiDiional  provinon  for  making  judges  elective  for  short  perioda, 
by  universal  auSrage,  is  conta^ua,  and  every  new  conatilulional  reform  or 
establiahment  lenda  that  way.  In  the  constitution  of  Wisconsin,  eslabliih- 
ed  in  1646,  the  judgea  of  the  highest  courts  were  lo  be  elected  for  five  years 

In  respect  to  (he  compensation  of  ihe  judges  of  the  Superior  Cauns,  Ibe 
constitutions  of  the  states  of  Maine,  Rhnda  Island,  New-Jeney,  Pennsyl- 
vania, Delaware,  Virginia,  Tenneaaee,  South  Carolina,  Georgia,  Florida, 
Alabama,  Ohio,  Indiana,  Illinois,  Michigan,  Missouri,  Mississippi,  Arkansas 
and  Louisiana,  either  eatablish  or  direct  the  aalaries  to  be  fixed  by  law,  and 
that  they  shall  not  be  diminiahed  during  the  continnanoe  of  the  judges  in 
office.  In  New-Hampshire,  North  Carolina  and  Kentucky,  adequate  and 
parmanenl,  or  fixed  salsriea,  are  directed  to  be  provided  by  law.  In  olber 
•tstes  (and  New. York  is  one  of  them)  the  compensation  of  the  judgea,  and 
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judges  may,  by  tbat  process,  be  held  to  answer  before 
the  Senate,  and  if  coDvicted,  they  may  be  removed 
from  office. 
U.  The  federal  judlciarv  being  thus  established  on   Exwm  ui 

.       ,    ,  ,  .    .  .    ,       ^      .         .         ,  ,  ih»    luilltw 

pnnciples  which  are  essential  to  maintain  that  depart- powar. 
ment  in  a  proper  slate  of  independence,  and  to  secure  the 
pure  and  vigorous  administration  of  the  law,  the  consti- 
tullon  proceeded  to  designate,  with  comprehensive  pre- 
cision, the  objectsofits  jurisdiction.  The  judicial  power 
extends*  to  all  cases  in  law  and  equity  arising  under  the 
constitution,  the  laws  and  treaties  of  the  Union  ;  to 
all  cases  afEecting  ambassadors,  other  public  ministers 
and  consuls;  to  all  cases  of  admiralty  and  maritime  ju- 
risdiction ;  to  controversies  to  which  the  United  States 
shall  be  a  party  ;  to  controversies  between  two  or  more 
states;  to  controversies  between  a  state,  when  plaintiff, 
and  citizens  of  another  state,  or  foreign  citizens  or  sub- 
jects.;  to  controversiesbetween  citizens  of  different  states, 
and  between  citizens  of  the  same  state,  claiming  lands 
under  grants  of  difierent  states ;  and  between  a 
slate  or  citizens  "thereof,  and  foreign  states  ;  and  '296 
between  citizens  and  foreigners.  The  proprie^ 
and  fitness  of  these  judicial  powers  seem  to  result,  as  a 
necessary  consequence,  from  the  union  of  these  states 
in  one  national  government,  and  they  may  be  considered 
as  requisite  to  its  existence.  The  judicial  power  in 
every  government  must  be  co-extensive  with  the  power 
of  legislation.  It  follows,  as  a  conseqq^nce,  that  the 
judicial  department  o{  the  United  Slates  is,  in  the  last 
resort,  the  final  expositor  of  the  constitution  as  to  all 


the  dnratioa  of  it,  resi  eniircFj'  in  legieUtiTe  diicretion ;  for  though  the 
■uiute  (aa  in  New. York)  mar  declare  chat  the  judgea  shall  have  a  apcctlied 
auoual  ralarf,  the  itatnte  ia  liable,  at  aay  foluie  time,  to  legiala^TG  repeal. 
■  Art.  3.  aee.  3.     Amaidaunt*  to  ti<  C«Mtitatian,  vC.  II. 
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questions  of  a  judicial  nature.*  Were  there  no  power 
to  interpret,  pronounce  and  execute  the  law,  the  gov- 
ernment would  either  perish  through  its  own  imbecility, 
as  was  the  case  with  the  articles  of  confederation,  or 
other  powers  must  be  assumed  by  the  legislative  body, 
to  the  destruction  of  liberty.  That  the  interpretation  of 
treaties,  and  the  cases  of  foreign  ministers  and  maritime 
matters,  are  properly  confided  to  the  federal  courts, 
appears  from  the  close  connection  those  cases  have 
with  the  peace  of  the  Union,  the  confusion  that  difierent 
proceedings  in  the  separate  states  would  tend  to  pro- 
duce, and  the  responsibihty  which  the  United  States  are 
under  to  foreign  nations  for  the  conduct  of  all  its  mem- 
bers. The  other  cases  of  enumerated  jurisdiction  are 
evidently  of  national  concern,  and  they  constitute  one  of 
the  principal  motives  to  union,  and  one  of  the  principal 
cases  of  its  necessity,  which  was  the  insurance  of  the 
domestic  tranquillity.  The  want  of  a  federal  judiciary 
to  embrace  these  important  subjects,  was  once  severely 
felt  in  the  German  confederacy,  and  disorder,  license 
and  desolation  reigned  in  that  unhappy  country,  until 
the  establishment  of  the  imperial  chamber  by  the  Em- 
peror Maximilian,  near  the  close  of  the  fifleenth  century ; 
and  that  jurisdiction  was  afterwards  the  great  source  of 
order  and  tranquillity  in  the  Oermanic  body.'' 

The  judicial  power,  as  it  originally  stood,  extended 
to  suits  prosecuted  againit  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state ;  but  the  states  were  not  willing  to 
submit    to    be    arraigned   as   defendants    before    the 


>  Tht  Ftdenliit,  No.  13.  33.  33.  BO.  Stonfi  Commtntaritt  on  t\e  Con- 
ttitalitm,  vol.  i.  pp.  360,  363,  363,  notei.  Marsball,  Ch.  J.,  in  Cohens  v.  Vir- 
Cinia,  6  Wkeaiaa,  364.  384.  Ths  whole  qnestion  is  fully  exRmined,  and  alt 
the  conlemporery  discusaions  in  relation  lo  it  placed  in  n  alriking  view,  in  I 
Stery'i  Commeatariet  an  the  CMHifuttiin,  pp.  344—^83. 

k  BobrrMn't  CharUt  V.,  vol.  i.  pp.  183.  395.  397. 
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federal  courta,  at  the  instaace  •of  private  persons 
be  the  cause  of  actioa  what  it  might.  The  decU 
sion  of  the  Supreme  Court  of  the  Uuhod  States,  in 
the  case  of  Chitholm  v.  The  Suae  of  Georgia,*  decided 
ia  1793,  and  in  which  it  was  adjudged,  that  a  state  was 
suable  by  citizens  of  another  state,  gave  much  dis- 
satis&ction,  and  the  legislature  of  Georgia  carried  their 
opposition  to  an  open  defiance  of  the  judicial  authority. 
The  inexpediency  of  the  power  appeared  ao  great,  that 
congress,  in  1794,  proposed  to  the  states  an  amendment 
to  that  part  of  the  constitution,  and  it  was  subsequently 
amended  in  this  particular  under  the  provision  in  the 
fifth  article.  It  was  declared  by  the  amendment,**  that 
the  judicial  power  of  the  United  States  should  not  be 
construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state."  The  inhibition  applies  only  to 
citizens  or  subjects,  and  does  not  extend  to  suits  by  a 
state,  or  by  foreign  states  or  powers.^  They  retain  the 
capacity  to  sue  a  state  as  it  was  originally  granted  by 
the  constitution ;  and  the  Supreme  Court  has  original 
jurisdiction  in  the  case  of  suits  by  a  foreign  state 
against  one  of  the  members  of  the  Union." 


•  2  CnUu,  419.  »  Avteitdnttai,  «iL  11. 

•  A>  tbeUniiedSlalei  have  no  eiUtenca,  aa  a  political  ideal  bainB,  "iccpt 
aadpr  ths  organiiation  of  the  CDUstiluuon  aud  lawi  of  Ihe  UolMd  SLatea,  it  j« 
aHUDied  a>  a  principle  Bowing  from  [ha  Hovenigntj'  of  the  United  Btatea. 
(hat  the  oSceia  of  the  gomomatiK  arc  not  aatyeet  (a  auita  fat  acta  in  (be 
ngillar  diicharge  of  iheiT  official  dntiei.  Opinion*  s/ (la  AitamiytGentrmU 
n\.  i.  457. 

t  The  Cherokae  Nation  t.  Oeoriia,  i  PtUrtf  U.  S.  Stp.  1.  NewJeney. 
T.  New. York,  Ibid.  384.  A  suiit<laa>«  ia  a  nit  wiihin  the  meaning  of  (he 
coDitiiution,  for  it  t«  a  litigatioa  of  a  ngb(  In  a  coonof  JMtico,  aeekiog  a  de. 
ciiion.  Weilon  T.  Citjr  of  Chaileaion,  3  Ptttn'  B.  449.  Holmea  t.  Jenii«- 
*ou,  14,  74.  564. 

•  BLair,  J.,  and  Ciubing,  J.,  in  Chiibelm  v.  ^tate  of  Georgia,  3  DMm,  419.. 
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With  these  general  remarks  od  the  coastitutioQal 
principles  of  the  judiciary  department,  and  the  objects 


lliatBroTeiga  prince  orttitB  mnr  bob  in  oar  own,  u  well  u  in  Uw  Bngliih 
eonru  of  )■«  and  equiiji,  ««a  Eing  of  Spain  t.  Olivar,  1  FtUr^  Cir.  Stp, 
ST&  The  Colombian  Goveminent  t.  RoUiKbild,  1  SimoM,  104.  King  of 
Spain  T.  Mackada,4  SiatU,  338.  1  DM  P.  C.  3V.  S.  IGS.  B.  C.  No  direcl 
nil  can  be  mainuincd  againfl  the  V*itti  Sutti,  without  the  aathoiitr  of 
■n  act  of  eongren,  nor  can  any  direct  jodgment  be  awarded  againai  ibem 
for  cosia.  Manbal],  Ch.  J.,  in  Cobena  t.  Virginia,  G  Witattn,  411,  419. 
United  Statea  t.  Clarke,  8  Fettn'  444.  United  Statea  t.  Baney,  C.  C. 
Maryland,  3  HmU'i  L.  J.  138.  United  Swiee  i.  Wella,  2  Walk.  C.  C.  S. 
161.  Opnon*  afthe  Aaartuyt  Geatral,  Tot.  ii.  967, 96a  But  if  as  action 
be  bronght  by  the  United  Statea,  lo  recover  monef  in  the  bandi  of  a  party, 
he  may,  by  way  of  defence,  let  up  atijr  legal  or  eqnilable  clain  he  has 
against  the  United  Statea,  and  need  not,  in  aoch  caas,  be  lamed  round  to 
•n  application  lo  eongreaa.  Aci  of  eongreat,  March  3d,  1T9T,  c  74.  see.  3, 
4.  United  Statea  t.  Wilkina,  6  TFleoKn,  1S5.  143.  Walton  t.  United 
Statea,  9  WTuat»n,  651.  United  Slatea  t.  Mac  Daniel,  7  Peferi*  V.  S.  Btf. 
16.  United  Slatea  t.  Ringgold,  8  Ibid.  163.  United  Slatea  v.  Clarke,  8 
Hiid.  43G.  United  Statea  t.  Robeaou,  9  Ftlrr^  319.  Same  v.  Hawkina,  10 
J%tif.  125.  Same  t.  Bank  of  the  Motropolia,  15  PettrH'  V.  &  Rip.  377.  In 
the  eaaAof  the  late  Bank  of  the  United  Slates,  who  claimed  damagea  by- 
way of  eet-offoa  a  prateeied  bill  drawn  by  the  United  Stale*,  the  Aliomey. 
General,  in  an  elabotale  official  opinion,  held,  that  the  aet-off  could  not  be 
allowed  in  a  auit  by  the  United  Statea  againal  the  bank,  for  dividenda  dne 
the  United  State*  and  withheld.  Qptnion*  o/lAe  Attomtyt  firarraJ,  vol.  ii. 
964.  989.  But  in  the  name  caaa  of  the  Bank  of  the  United  Slatea  v.  The 
UniiedSiBle*,in3Bin*m-((  [7.&£(j>.  711,  the  United  Stateaaned  the  bank 
for  dividends  withheld  ;  and  the  bank,  by  way  of  ael.off',  claimed  15  percent. 
dnmagea,  under  the  law  of  Maryland,  (which  on  this  point  waa  the  law 
at  the  city  of  Waahington,)  on  a  protested  biU  drawn  by  the  govemmeot  of 
the  United  Stales  on  France,  and  taken  bjr  the  bank  a*  firat  endoitea,  and 
presented  at  Paria  for  payment,  and  protested  for  non-payment,  and  taken 
ap  by  a  banking  house  in  Paria,  mtpra  protnt,  for  the  honour  of  the  Bank 
of  the  United  Statea,  which  waa  the  firat  endoraor.  It  was  held  by  a  m^orily 
of  the  court,  thai  die  bank,  on  aaii&fjing  the  banking  house  in  Fans,  became 
the  lawfnl  holder  of  the  bill,  and  as  euch  holder,  entitled  to  the  damages  by 
way  of  seuofl'  againal  the  United  Statea  as  drawer,  in  like  manner  as  any 
individual  holder  of  a  protested  bill  would  be.  Mr.  Ch.  J.  Taney,  who  wat 
the  attorney  gsneial  that  gave  the  opinion  alliided  to  in  the  foimor  part  of 
this  note,  added  a  new  opinion,  fonnded  on  the  special  circunutancea  of  the 
case,  againal  the  allowance  of  the  set.nff,  denying  that  the  United  Sintee 
were  bound,  either  in  law  or  equity  to  pay,  or  the  bank  lo  claim  the  om- 
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of  its  authority,  we  proceed  to  a  particular  examioBtioD 
of  the  several  coims  of  the  United  States  as  ordained 
by  law. 

•(1.)  The  Supreme  Court  was  instituted  by  the    •298 
coastitutioD,  which  ordained  that  "  the  judicial 


taaud  ikmagu.  IndapondeDl  of  tnj  ibing  ipecial  in  tha  com,  ikt  graeral 
doctrine  o{  the  decUion  wu  louad  and  anqneMioiiiUG.  To  entitle  tha 
panf  to  hia  ael-aff,  hia  cltioi  moat  hava  been  pteriaiul;  aubmitwd  la  tbs 
■ccouatinf  officeiv  of  the  treaanry  and  been  diaillowed,  or  he  moat  reaaon- 
abi]'  BccoBDt  for  the  omLaaioD.  See  aee.  3  and  4  of  the  act  aforeuid.  In 
(be  eaee  ex  parte  Madrato,  7  Ptiara*  U.  S.  Btp.  607,  a  aabject  of  the  kinf 
of  Spoin  filed  a  Ijbet  in  tbe  ainiraU^,  agaioat  tbe  >lat<  of  Gtargia,  tllegiag 
(bat  the  state  waa  in  poaaaaaion  of  aoaiea,  being  tbe  proceada  of  certain 
firopeitf  belonging  to  bim,  and  claiming  a  right  to  inedtule  a  auit  in  the 
sdnirallf  for  the  lame,  and  that  the  Lltb  amendmant  to  the  eonatitulion  of 
the  Uniwd  SutBB  did  not  take  away  the  jiiriadiciion  of  the  cooita  of  the 
United  StaCea  In  auita  in  adamaltj  againat  a  ttata.  But  on  appeal  from  the 
decree  of  the  Citcuit  Court,  Bagtuoing  the  libel,  to  the  Supreme  Court  of  the 
United  Statea,  it  waa  held,  that  the  proceeding  in  quaalion  waa  a  mere  ptr. 
aanal  anit  ngainal  a  state,  10  reeoTer  pri^ertf  in  its  peesearion ;  and  that  a 
private  person  conld  not  commence  anch  a  auil ;  and  that  it  wu  not  a  case 
wktrt  fie  frvftrty  no*  in  IJU  aatady  ef  ■  oeitrt  of  aimireiU),  or  hnmglU 
nitiin  i((^Kri(iIielti»t,  and  in  possaMteii  a/ any  yrieale  fwraen.  The  juris. 
didioa  would  Mem  to  have  been  impliedly  admitted  in  the  latter  earn.  A 
Blats  oannol  ba  aaed  in  ila  own  eonrts  withonl  its  consent.  Michigan  State 
Bank  t.  HssUngs,  WaUca'i  Mieh.  CL  R.  9.  This  is  an  attribnie  of  aova. 
Teigatf  and  of  uoireraal  law.  Bui  a  foreign  aoiereign  may  Toluntaiil;  ba. 
come  a  party  to  a  auit  in  the  tribnnala  of  aoo (bar  country,  and  bare  hiarigbta 
aaserted  and  enforeed.  And  it  waa  deeUied  in  die  ease  of  the  Bitinige,  7 
Cranei,  Hi,  that  all  persons  snd  jmiperly  within  tha  teiiitorial  jurisdiction 
of  any  sOTeceign  were  amenable  to  the  local  jurisdiction,  with  anch  excep. 
tions  only  aa  common  naaga  and  public  policy  had  allowed.  The  resoll  is, 
(1.)  Thai  ao  sitiaan  of  any  of  the  United  StBtea.orantyeci  of  a  foreign  state, 
can  MB  a  state.  (9.)  That  a  foreign  elate  may  aim  one  of  tha  United  Sutaa 
before  (he  Supreme  Court  of  the  United  Statea,  and  there  only.  (3.)  That 
the  United  Statea  cannot  be  sned.  (4)  That  tha  United  Statea  may  eue  a 
elate,  and  perhapa  Ihey  nuy,  aa  a  bona  fide  atngntt  of  an  indiriduil  credilOT 
of  a  slste,  and  perhaps  an  individual  state,  or  a  foreign  state,  as  such  assignee, 
nay  do  it.  Bee  HamUttn't  Report  an  FMic  Cndit,  1790,  p.  9.  This  last 
punt  i*  without  any  judicial  auppoil  that  I  am  aware  of;  and  it  may  be 
qaestioned  how  far  voluntaty  assjgnmanta,  made  sod  aeoepiad  for  the  sake 
•f  the  i«medy,  woald  be  available. 
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power  of  the  United  States  should  be  vested  in  one  Su- 
preme Court,  and  in  such  inferior  courts  as  congress 
might  from  time  to  time,  ordain  and  establish."'  But 
it  received  its  present  organization  from  congress,  for 
the  constitution  had  only  declared,  in  general  terms, 
that  there  should  be  a  Supreme  Court,  with  certain 
original  and  appellate  powers.  It  consists  of  a  Chief 
Justice  and  eight  Associate  Justices,  any  five  of  whom 
make  a  quorum  ;  and  it  holds  one  term  annually,  at  the 
seat  of  government,  commencing  on  the  first  Monday 
'  in  December,  and  continued  at  discretion.''  But  though 
five  of  the  judges  are  requisite  for  business  in  general, 
yet  any  one  or  more  of  them  may  make  all  necessary 
orders  in  a  suit,  preparatory  to  the  hearing  or  trial, 
and  continue  the  court  from  day  to  day,  in  the  absence 
of  a  quorum ;  and  the  judge  of  the  fourth  circuit  attends 
at  the  city  of  Washington,  on  the  first  Monday  of  August 
annually,  for  interlocutory  matters. 

The  Supreme  Court  has  exclusive  jurisdiction  of  all 
controversies  of  a  civil  nature,  where  a  state  is  a  party, 
except  between  a  state  as  defendant  and  its  citizens  ; 
and  except  also  between  a  state  as  defendant,  and  citi- 
zens of  other  states  or  aliens,  in  which  cases  it  has  no 
jurisdiction ;  but  in  all  these  cases  where  a  state  is 
plainiiff,  it  has  original  but  not  exclusive  jurisdiction. 
It  has  also,  exclusively,  aU  such  jurisdiction  of  suits,  or 
proceedings  against  ambassadors,  or  other  public  minis- 
ters, or  tbeir  domestics,  or  domestic  servants,  as  a  court 
of  law  can  have  or  exercise,  consistently  with  the  law 
of  nations;  and  original  but  not  exclusive  jurisdiction, 
of  all  suits  brought  by  ambassadors  or  other  public 


»  AeU  0/  Csngnit  af  April  23tK  1603,  Feinmf  S4th,  1607,  >ec  5,  M*f 
4th,  ISSe,  Jdnwiry  31(1, 1899,  too.  1, 3,  Xartk 3<f.  1637,  c.  34,  <ui«l  tflltk 
fvnt.  1844,  c  9G. 
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ministers,  or  in  which  a  consul  or  vice-consul  shall  be  a 
pan;.'  The  Supreme  Court  was  also  clothed  by  the 
constitutioni*  "with  appellate  jurisdiction,  both 
as  to  law  and  fact,  *witb  such  exceptions  and  *299 
under  such  regulations  as  congress  should  make;" 
and,  by  the  judiciary  act  of  1789,  appeals  lie  to  this 
court  from  the  circuit  courts,  and  the  courts  of  the  seve- 
ral states.  Final  judgments  and  decrees,  in  civil  actions 
and  suits  in  equity,  in  the  circuit  courts  of  the  United 
States,  whether  brought  there  by  original  process,  or 
removed  there  from  the  state  courts,  or  by  appeal  from 
the  district  courts,  in  cases  where  the  matter  in  dispute 
exceeds  two  thousand  dollars,  exclusive  of  costs,  may 
be  re-examined,  by  writ  of  error,  and  reversed  or 
affirmed,  in  the  Supreme  Court.c  Final  judgments 
and  decrees  in  the  circuit  courts,  in  cases  of  admiralty 
and  maritime  jurisdiction,  and  of  prize  or  no  prize, 
where  the  matter  in  dispute  exceeds  two  thousand  dol- 
lars, exclusive  of  costs,  may  be  reviewed  on  appeal  in 
the  Supreme  Court  J*  and  in  admiralty  and  prize  cases, 
new  evidence  is  admitted  to  be  receivable  on  appeal 


•  Act  of  CangTtu,  Siptemhir  94I&,  1789,  mc.  13. 
b  Art.  3.  aec.  2. 

•  Act  of  Omgren  of  Septimber  Mli,  1789,  eee.  29.  In  the  euct  of 
Gordon  v.  Ogdan,  and  Smiih  v.  Honey,  3  Ftter;  33.  469,  it  wia  decided, 
that  whatever  may  have  beon  ihe  aniounL  ctoitned  by  iha  plaintilT  in  the 
court  below,  iftho  judgment  in  his  favour  be  leai  ihan  93|000>  ""<!  the  writ 
of  en-M-  haa  baen  aued  duI  by  (he  dtfndant  below,  the  coorl  haa  not 
jnriadidion ;  bul  if  the  wrii  of  error  be  brought  by  the  pUtialiff  balow, 
and  ihsBDioanl  claimed  in  hia  declaration  exceeded  SSiWMI,  Ihe  court  haa 
joriadieiion,  betsuae,  if  the  judgment  be  rerenad,  he  may  raeoYernhat  he 

a  Though  aeamen  may  aue  jointly  for  wages  in  the  adminliy,  vnder  afaip. 
ping  aiticlea  for  the  anma  voTaga,  their  contraeta  aie  treated  aa  dlatinct; 
Bod  though  aeveral  claima  of  this  deaciiption  contained  in  one  aoit,  amonnl 
in  the  Bgpegala  to  more  than  93,000,  that  ia  aufficient  lo  give  juriadidion 
on  appeal  lo  the  Snpreme  Court.  Oliver  v.  Alexander,  G  Fettri,  143. 
CviiiUng't  Trtatiu,  Sd  edit.  33. 
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in  the  Supreme  Court.*  This  admission  is  conformable 
to  the  doctrine  and  usage  of  appellate  courts  of  admi- 
ralty, permitting  the  parties,  upon  the  appeal,  to  intro- 
duce new  allegations  and  new  proofs,  and  to  £idd  new 
counts  to  the  libel.'*  So,  also,  a  final  judgment  or  de- 
cree, in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  may  be  brought  up  on  error  in  point  of  law, 
to  the  Supreme  Court  of  the  United  States,  provided  the 
■validity  of  a  treaty,  or  statute  of,  or  authority  exercised 
under  the  United  States,  was  drawn  in  question  in  the 
state  court,  and  the  decision  was  against  that  validity  ; 
or  provided  the  validity  of  any  state  authority  was 
drawn  in  question,  on  the  ground  of  its  being  repugnant 
to  the  constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  was  in  favour  of  its  validity  ;  or  pro- 
vided the  construction  of  any  clause  of  the  constitution, 
or  of  a  treaty,  or  statute  of,  or  commission  held  under 
the  United  States,  was  drawn  in  question,  and  the  de- 
cision was  against  the  title,  right,  privilege  or 
*300  'exemption,  specially  claimed  under  the  authority 
of  the  Union."  Upon  error  from  a  decision  in  a 
state  court  no  other  error  can  be  assigned  or  regarded, 
than  such  as  appears  upon  the  face  of  the  record,  and 
immediately  respects  the  questions  of  validity,  or  con- 


^  Act »/ CmgTtM,  J&rek  9(1, 1803, nc.  II.  It  wu  decided, in  IToiMd 
State*  1.  Goodwin,  7  Cranei,  IDS,  tliat  in  ci*il  caM>,  at  law,  ibe  judgment 
aC  the  Circait  Courl  is  fiaol,  where  the  cBoae  ia  remoTed  by  writ  »/  emr 
from  the Dittriet  Cnul,  andno  wntofeTTorliea  ^refrominaucb  caaaetolhe 
Supreme  Cmirt  of  the  United  State*.  See  3  tPlimlon  B.  SSi.  19  PtUr^  E. 
I4a  S.  P.  But  bj  the  act  of  congrea  of  July  4th,  IBM,  c.  90.  lec.  3,  rhis 
distinction  was  aboliihed,  and  wriii  of  error  now  lie  to  the  Supreme  Court 
Iram  a)l  judgment*  of  a  Circuit  Coatt,  in  cases  brought  there  b;  s>rit»  af 
tmr  from  the  District  Court,  in  like  manner  as  if  the  enit  had  baeo  origtDatlf 
brou^t  in  the  Circuit  Court. 

k  The  Marianne  Flora,  11  Whretim,  38.  FoalsT  t.  Gardiner,  C  C.  Man. 
Amir.  Jur.  T(d.  ii.  p.  91. 

•  Act  of  Cmgrat  of  Siptanber  Uth,  I7S9,  sec  36. 
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struction  of  the  constitutioD,  treaties,  statotes,  commia- 
sioDS  or   authorities  in  dispute. 

The  Supreme  Court  is  also  armed  with  that  superiu' 
tending  author!^  over  the  inferior  courts,  which  ought 
lo  be  deposited  in  the  highest  tribunal  and  dernier  resort 
or  the  people  of  the  United  States.  It  has  power  to 
issue  writs  of  prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty  and  maritime  juris- 
diction, and  to  issue  writs  of  mandamvt,  in  cases  war- 
ranted by  the  principles  and  usages  of  law,  to  any 
courts  appointed,  or  persons  holding  office  under  the 
authority  of  the  United  States.*  This  court,  and  each 
of  its  judges,  have  power  to  grant  writs  of  «a  exeat  and 
of  injuncrion ;  but  the  fonner  writ  cannot  be  granted 
unless  a  suit  in  equity  be  commenced,  and  sarisiactory 
proof  be  made  that  the  party  designs  quickly  to  leave 
the  United  States ;  and  no  injunction  can  be  granted  to 
stay  proceedings  in  a  state  court,  nor  in  any  case,  with- 
out reasonable  notice  to  the  adverse  party.''  All  the 
courts  of  the  United  States  have  power  to  issue  writs 
oftdre  faeiat,  haltecu  corpru,  and  all  other  writs  not 
specially  provided  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of 
law.=  "So  the  judges  of  the  Supreme  Court,  as  •301 
well  as  the  judges  of  the  district  courts,  may,  by 


-  Aet «/  StptmAT  340,  ITB9,  vk.  1& 

b  Aet  of  OMfrtM,  Mich  2d,  1793,  uc  5. 

°  Acts/ ShpbmiffriUO,  1769,  wc  14.  BipwuHunUton,  SSattu,  17. 
Ex  pute  Bollmin,  4  Ooxi,  75.  Ez  parts  KeuDef,  7  Wluatea,  3&  Ei 
parta  Watkim,  7  Pcteri*  U.  S.  Stp.  568.  Tit  frndpUt  ra^  KMfw  oj  iaw 
hore  msaD  thoM  gsaaral  piinciplM  and  naagM  nhieb  an  la  be  round,  not  in 
the  legulatinaeaof  aD7  particular  atateibm  in  thai  generally  recogniaod  and 
long  eatabliabed  law,  whi^  fbrmi  tba  subatlBniiii  of  the  lawa  of  every  ilate- 
'  M»niaU,  Ck.  /.,  is  railed  SlaUt  t.  Bnr.  The  jodkiaiy  act  of  1769, 
•M.  17,  K«Te  to  tha  eouita  of  the  United  State*  power  U  punuh,  by  fine  or 
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Ao&eot  corput,  relieve  the  citizens  from  all  manner  of 
unjust  imprisonment  occurring  under  or  by  colour  of 


impriionment,  al  tbedUcretioii  of  ihe  courtt,  sll  wntonpUofauihorily,  in  toy 
caose  or  hesring,  berore  the  same.  But  the  act  orcongreis,  of  March  Si, 
1831,  c  98,  limited  and  defined  ibii  power,  hy  declaring  tb«l  the  power  lo 
inue  BCtacbmenli,  and  inflict  eummary  puniehments,  for  contempt  of  court, 
iball  not  be  coiulnied  to  eitend  to  any  csaee  eieepl  the  miBbehi.viaur  of 
any  peraon  in  the  preaenee  of  the  court,  or  ao  near  thereto  «■  to  obEtrucl  th« 
adminiatratioD  of  juatlce :  and  the  miahehanour  of  any  of  (he  officers  of  ihs 
aaid  courts  in  their  official  linnsBcrianB  ;  and  the  disobedience,  or  resistance, 
by  any  officer  uf  the  aaid  couna,  parly,  joror,  wilneaa  or  any  odier  paiBon,  to 
any  lawful  writ,  pioceea,  order,  ni!e,  decree  or  cotnmsod  of  the  aaid  conrta- 
The  proviaiona  of  this  net  of  coDgress  have  heen  adopted  in  TentiasBee  by 
Btatnte  in  1831,  and  in  Ohio  by  atatuto  in  ld34,  with  even  game  impediment 
thrown  in  the  way  uf  the  prompt  execution  of  the  power ;  for  the  elituie  in 
Ihe  latter  alate  declarea  ibnt  the  charge  ia  to  be  stated  in  writing,  and  the 
accused  afaall  be  beard  in  his  defence  by  himself  or  counsel.  The  power  of 
the  Eoglith  courts  is  more  exiensive.  Tlius,  where  scleral  persona  were  to 
be  tried  auccesuvely  for  the  saine  treasonable  act,  (he  Court  of  Oyer  and 
Terminer  prohibiled  publication  of  any  of  the  proceedings,  until  the  whole  of 
Ihs  trials  had  been  brought  to  a  conclugiou  ;  and  it  was  held  thai  a  publication, 
diaregarding  diia  order,  was  a  contempt  pnnishable  by  line  and  impriaoninrnt, 
and  that  a  psny  diaregarding  a  aummons  lo  appear  and  answer  for  the  con- 
tempt, might  be  fined  in  hia  abaence.  The  King  T.  Clement,  4  £arnie.  ^jl2(I. 
318.  11  Priea'i  Bep.  68,  S.  C.  The  fair  aod  impartial  edmimalration  of 
jualice  in  such  cases,  would  aeem  to  require  the  existence  and  exercise  of 
auch  a  power.  The  ocl  of  congrces,  however,  reaches  and  prohibila  all  inter. 
ferancs  by  attachment  and  snmniary  punishment  for  contempts  committed  out 
of  the  presence  of  the  court,  by  tibela  upon  (he  court  snd  the  parlies,  and 
pending  causes ;  and  it  is  a  very  conriderable.  if  not  injodlcioua  abridgment 
of  Ihs  immemoriallyexerciaed  discretion  of  the  cunrta  inreapectto  contempts. 
But  in  the  "Syrttm  of  Ptnal  Law,  prtpartd  for  tht  ttalt  of  Louinana,"  in 
1S24,  by  Edward  Livingston,  Esq.,  die  courts  were  stripped  of  aloiosi  all 
power  to  preserve  ibemselves  from  inanlL  The  code  provided  forcontempts 
■n  tht  pnitnet  of  tie  eoart,  by  word,  clamour,  noise  or  diaobediertee  to  legal 
order*,  or  violence,  or  Ihteals.  It  provided  alao  for  contempts,  by  using 
verbally,  in  court,  or  in  any  pleading  or  writing  adJrtfed  to  the  jaigt*,  in 
ODycatMt  pending,  any  indecorous,  contemptuous  or  insulting  eipreasion,  to 
or  of  the  Judges,  with  intent  to  insult.  But  how  did  it  provids  T  Coaiempts 
were  to  be  tried  on  indicUnenI,  (which  may  be  al  another  senion,)  and  the 
jury  ere  to  pass  upon  the  intent,  and  whether  the  words  were  indecorous, 
contemptuona  or  insulting.  There  is  no  provuion  at  all  for  inaiddng  gemma 
or  looka.    Cedt,  tiL  5,  c.  11.    The  Nta.Yorlc  SttMtd  Staluttt,  vol.  it  p. 
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the  authority  of  the  United  States,  or  for  acts  done,  or 
omitted  to  be  done,  in  pursuance  of  a  law  of  the  United 
States,  or  of  a  judicial  authority  of  any  court  or  judge 
thereof.     The  justices  of  the  Supreme  Court,  and  the 


STS,  have  dealt  with  the  Babject  of  contemplB  more  lemperatelr  and  jadi- 
ciotuly.  Bad  with  a  wiser  regard  for  the  bonODT  and  digniljr  of  the  coarn,  lo 
enential  to  Ibe  orderlf,  pure,  independenl  aod  impirtial  BdminiHralton  of 
justice.  The;  provide  thai  every  court  of  record  may  punish  aummarily, 
dili>rdtrly,  etmtimptuiiia  or  inmlenl  bthatiovr,  coinniilled  in  the  immediala 
presence  of  the  court,  and  tending  to  interrupt  iis  proceedlage  and  impair  the 
rMpect  due  loita  auifaori^;  and  for  breeches  of  the  peace,  noiseaand  dieturb. 
ancea,  (ending  directly  lo  inLemipt  ib  proceedinga ;  and  for  wilful  disobe- 
dience or  resLalaoce  to  luwful  orders;  and  far  tht  puilicalwn  of  falte  or 
gmulg  XTiacctaaU  rtporlt  of  iti  proetrdingi.  The  amaaiuioneri  af>pointtd 
to  miM  tht  civil  cede  ef  Penatylmtaa,  by  their  report,  in  Jaauary,  IUSS, 
followed  the  lubalaDCe  of  the  Fenneyliania  act  of  1809,  on  the  eubject  of 
contempla,  and  conSned  the  power  of  imptiaan meat  lo  contempd  committed 
in  open  caart.  No  publication  out  of  court,  reapecting  the  conduct  of  the 
conrt,  or  atiy  of  ila  oEGcera,  jurors,  wilnesscB  or  perliee  in  any  caum  pending 
in  court,  eipoaes  the  party  to  summary  punishment,  lEid  the  only  remedy  for 
the  peiaans  aggrisTed  ii  by  indictment  or  action  at  law.  The  Act  of  Penn- 
sylvania of  IGlh  June,  1G36,  enacted  the  same  proviaioD.  In  the  ease  <z 
porta  Foulton,  which  aroee  upon  a  motion  in  the  Circuit  Court  of  the  Uniled 
Stales  for  the  eastern  district  of  PenDaylraoia,  in  1B3S,  in  the  canae  of  Drew 
r.  Swift,  for  a  mle  on  Foolaon,  the  editor  of  a  daily  paper,  lo  show  came 
why  an  altacbmenl  abould  not  issue  against  him  for  a  contempt,  in  publiahing 
a  very  libetlans  article  upon  the  plaintJS'  pending  <he  trial,  Judge  Baldwin 
fell  himaalf  bound  to  deny  Ibe  motion,  in  coDseqnence  of  the  act  of  congreaa 
of  1831.  That  act  had  withdrawn  from  the  courts  of  the  United  Statee  the 
common  law  power  to  protect  their  auiton,  officers,  wi  meases  and  themaelver, 
agsinst  the  libels  of  the  press,  however  alrociotis,  and  though  pnbliahed  sod 
circulated  pending  the  very  trial  of  a  canae.  The  case  before  him  was  one 
which  showed,  in  a  very  strong  light,  the  unreasonableness  of  the  Inw,  in 
leaving  the  atiitor  unprotected  at  the  moment  when  he  stande  most  in  need  of 
it,  and  when  the  miechtef  to  him  might  be  great  and  remedilen.  The  want 
of  Buch  protection,  and  the  midne  distrust  which  the  denisl  of  the  common 
law  power  over  contempts  implies,  lend  to  impair,  in  ihe  eelimBtion  of  the 
pablic,  the  value  of  the  adminiatration  of  justice. 

Ths  power  of  the  coarit  to  punish  Bumoiatily  for  eontetnpu,  bat  been 
Istely  much  restrained  in  England ;  for  in  the  caae  of  (he  Stag  v.  Faulkner, 
(S  l£mtagv  j-  Ayrton'i  Cat*  in  Bankrvptcy.)  it  was  held,  in  the  court  of 
exchequer,  that  a  single  commisaioner  of  the  court  of  bankruptcy,  silting 
alone,  had  no  power  to  punish  any  contempt,  however  grosi  or  penonaL 
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judges  of  district  courts,  may  grant  writs  of  habeat 
corpus,  when  subjects  of  any  foreign  government,  and 
domiciled  therein,  are  in  custody,  under  the  authority 
or  process  of  the  United  States,  or  of  any  state,  for  acts 
done  under  the  order  or  sanction  of  any  foreign  state, 
the  validity  of  which  depends  upon  the  law  of  nations, 
or  under  colour  thereof;  and  to  hear  the  case,  and  dis- 
charge the  prisoner,  if  entitled  thereto  by  reason  of  such 
alleged  authority  set  up,  and  the  law  of  nations  appli- 
cable thereto ;  and  all  proceedings  had  in  the  mean 
time,  under  any  state  authority,  are  declared  void.* 
^ircuii  (8.)  The  limits  and  jurisdiction  of  the  circuit  courts  of 
the  United  States  have  been  subject  to  frequent  changes, 
and  their  number  has  been  steadily  increasing  with  the 
increase  of  states  and  districts,  ever  since  the  first  organ- 
ization of  the  national  courts  under  the  acts  of  congress 
of  the  24th  of  September,  1789.  They  are  established 
in  each  district  (with  a  few  exceptions)  of  the  nine  great 
circuits  into  which  the  United  States  are  now*  divided. 
The  first  circuit  is  composed  of  the  districts  of  Maine, 
New-Hampshire,  Massachusetts  and  Rhode  Island ;  the 
second  circuit,  of  the  districts  of  Connecticut,  Vermont, 
and  the  northern  and  southern  -districts  of  New- York  ; 
the  third  circuit,  of  the  district  of  New-Jersey,  and  the 
eastern  and  westera  districts  of  Pennsylvania;  the 
fourth  circuit,  of  the  districts  of  Maryland,  Delaware 
and  Virginia;  the  fifUi  circuit,  of  the  districts  of  Ala- 

•  Act  ef  Ontgreuaf  Stptember  aUk,  1789,  mc.  14,  ud  Mvch Sd,  1833, 
•ec  7,  and  Aogoat  39th,  1B43,  c  2S7.  Thii  lui  sntuie  wu  purcd  La  con. 
Mqaeace  of  the  cuo  of  McLted,  wbo  wu  indicted  for  miuder,  in  croming 
the  river  Niagirs,  in  ths  night,  with  an  armed  force,  and  leiiiag  and  doatro)'- 
ing  the  Bieamboal  Caroline,  attached  U>  tbe  American  aliDni,  and  in  which 
wBnj  an  Amarkan  citiien  was  killed.  He  plead  aolboritf  from  the  Cana- 
dian powen,  and  which  anlhoHtjr  waa  admilled,  or  aanmied,  by  the  Britiifa 
goremment ;  but  the  plea  wat  Ofeimled  bj  the  judicial  aulboritiee  of  New. 
Totk,  end  McLeodbroDghi  to  trial    See  1  £iU,  377,  and  25  ITnuUl,  483. 
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bama  and  Louisiana;  the  sixth  circuit,  of  the  districts 
of  North  Carolina,  South  Carolina  and  Georgia;  the 
seventh  circuit,  of  the  districts  of  Ohio,  Indiana,  lUiuois 
and  Micbigan ;  the  eighth  circuit,  of  the  districts  of 
Kentucky,  east,  middle  and  west  Tennessee,  and  the 
district  of  Missouri ;  and  the  ninth  circuit,  of  the  dis- 
tricts of  Mississippi  and  Arkansas'  In  each  district  of 
these  circuits,  with  the  exceptionof  some  of  the  districts 
in  Alabama,  Louisiana,  Mississippi  and  Arkansas,  tno 
circuit  courts  are  annually  held  by  one  of  the  judges  of 
the  Supreme  Court  and  the  district  judge  of  the  district ; 
but  the  Supreme  Court  may,  in  cases  where  special 
circuqistances  shall  in  their  judgment  render  the  same 
necessary,  assign  two  of  the  judges  of  the  Supreme 
Court  to  attend  a  Circuit  Court ;  and  when  the  district 
judge  shall  be  absent,  or  shall  have  been  counsel,  or  be 
interested  in  the  cause,  the  Circuit  Court  may  consist 
only  of  a  judge  of  the  Supreme  Court.* 

'These  circuit  courts,  thus  organized,  are  vested  '302 
with  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  ajl  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  wherti  the  matter  in  dispute 
exceeds  five  hundred  ({ollars,  exclusive  of  costs,  and 
the  United  States  are  plaintiffs,  or  an  alien  is  a  party, 
and  the  suit  is  between  a  citizen  of  the  state  where  the 
suit  is  brought,  and  a  citizen  of  another  state.''    They 


•  Acn  of  CoDgrera  of  April  39ih,  1B09,  c.  31,  of  Hirch  3d,  1837,  c  94, 
of  FsbrniTT  33d,  IB38,  c.  13,  >nd  of  Auguit  Ifitb,  1643,  c.  180. 

»  The  dimagM  laid  in  ihe  dcctsration,  if  the)'  exceed  (500,  giTe  the 
jarisdictioD  la  to  ihs  mttter  in  dispnla.  Hnna  v.  Dupont,  3  Watk.  Cir. 
Sep.  463.  It  it  iha  amount  of  damage*  claimed  Id  the  declanlion  thai  de- 
termines the  jnriadictiDn  in  Ihe  fedeial  ooarta.  Gordon  v.  Longest,  16 
Fitert  R.  97.  Tha  limiution  to  (500  and  npverda  was  aboliBbed  \ij  the 
act  of  March3d,  18IS,iDCBsn  wheie  tkeUiutMlSlateBare  plainlifi.  The 
•uita  between  citUene  in  einl  caosea,  where  the  demand  is  to  any  amall 
•moant,  belong  la  the  local  itau  eonrta,  and  an  geoerailf  cogniiable  be- 
fore single  megislralea,  and  with  juries  red  need  in  number,  or  nilhoat  juries. 
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have  likewise  exclusive  cogaizance,  except  in  certain 
cases  which  will  be  hereafter  mentioned,  of  all  crimes 
and  offences  cognizable  under  the  authority  of  the  United 
States,  exceeding  the  degree  of  ordinary  misdemeanors, 
and  of  them  they  have  concurrent  jurisdiction  with  the 
district  courts.*  But  no  person  can  be  arrested  in  one 
district  for  trial  in  anothert  and  no  civil  suit  can  be 
brought  against  an  iababitant  of  the  United  States  out 
of  his  district  ;**  and  the  act  of  congress  provides  against 
the  assumption  of  federal  jurisdiction  to  be  created  by 
the  assignment  of  promissory  notes,  or  other  choses  in 
action,  except  foreign  bills  of  exchange.  This  restric- 
tion applies  to  assignees  by  operation  of  law,°^ut  it 
does  not  apply  to  notes  payable  to  bearer;^  nor  to  suits 
hy  Indorsee  v.  ludorser,  for  that  creates  a  new  con- 
tract ;'  nor  to  suits  in  equity  by  a  judgment  creditor  jf 
nor  to  cases  in  which  the  United  States  are  a  party.i 
The  circuit  courts  have  also  appellate  jurisdiction  from 


B»  ihe  case  may  he.  A  laie  EagUah  sUluU  (8  tad  9  Viet.  e.  137)  iiulilaied 
a  courL  of  itiat  kind,  of  an  efficieoL  oiguiiiatioa  and  auaimary  juriadkliona, 
II  eoniiau  of  b  nngle  Judge,  who  is  to  be  a  burialer,  a  ploadar,  or  bd  aU 
toroej  of  ten  yean'  ilamjingi  and  it  haa  jariidiatiQn  to  try  aummarily  alt 
■uiu  for  debts  ander  £20.  Tbe  judge  bag  power  to  eonmiil,  in  all  cai»  of 
fraud  or  miBcoDduct,  to  prison  for  forty  days,  and  ii  the  jndgB  of  all  maitera 
of  law  and  litct,  and  there  ia  lo  ba  do  appeal  from  hi*  dectaiolu  ;  bat  etrtia- 
rari  will  lie  to  remove  all  auiu  above  £10. 

•  Ses  infra,  pp.  360—363. 

t  Proceaa  o(  foreign  attachment  cannot  be  iaaued  by  tbe  Circuit  Cotirta  of 
the  United  States,  where  the  defendant  ia  domiciled  abroad  or  not  found 
within  the  dittrict.  The  Circuit  Conrti  cannot  iiaue  proceM  beyond  the 
Umita  of  their  diairiet,  except  aubpoinaa  for  witneiMw  and  eiacuiion*  in  two 
■pccisi  c*M>.    Toland  v.  Spragua,  19  Pettrt,  300. 

•  Sere  v.  Pilot,  6  Craiuh,  333. 

■I  BnlUrd  V.  Bell,  1  Maimt,  351.  Bank  of  Ksnlneky  t.  Wiatir,  2  PtUrt, 
318. 

•  Young  V.  Bryan,  G  WhtaUii,  146. 

I  Bean  v.  Smith,  3  JUumi,  353.     Deiler  t.  Smith,  lb.  303. 

(  Bank  of  Uoiud  Sutea  v.  Planien'  Bank  of  Ueorgia,  9   Whtatam, 
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all  final  decrees  and  judgments  in  the  district  courts, 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds 
fifty  dollars.  If  the  remedy  be  on  final  decrees  in  the 
district  courts,  in  ca^es  of  admiralty  and  maritime  ju- 
risdiction, and  the  matter  in  dispute  exceeds  three 
hnndred  dollars,  it  is  by  appeal ;  and  if  on  final  judg- 
ments in  civil  actions,  and  the  matter  in  dispute  exceeds 
fifty  dollars,  it  is  by  writ  of  error."  And  if  any 
suit  be  commenced  *in  a  state  court  against  an  *303 
alien,  or  by  a  citizen  of  the  state  in  which  the 
suit  is  brought  against  a  citizen  of  another  state,  or 
against  a  citizen  of  the  same  state  claiming  lands  under 
a  grant  from  another  state,  and  the  matter  in  dispute 
exceeds  five  hundred  dollars,  exclusive  of  costs,  the 
defendant,  on  giving  security,  may  remove  the  cause  to 
the  next  Circuit  Court.''  The  circuit  courts  have  also 
original  cognizance  in  equity  and  at  law  of  all  suits 
arising  under  the  revenue  laws  of  the  United  States,  or 
under  any  law  of  the  United  States  relative  to  copy- 
rights, and  patent  rights  growing  out  of  inventions  and 
discoveries,  and  to  protect  such  rights  by  injunction.<= 
The-jurisdiction  in  cases  of  copyrights  applies,  without 
regard  to  the  character  of  the  parties,  or  the  amount  in 
controversy ;  and  with  respect  to  the  jurisdiction  of  the 
circuit  courts,  it  may  be  laid  down  as  the  settled  doc- 
trine, that  they  are  courts  of  Imited,  though  not  of  in/e- 


•  A£U  nf  Cmgrttt  0/  SepUnber  SStl,  1789,  hc.  II.  SI,  33 ;  Marck  U, 
ISOeriec.  II,  and  March  3d,  1803,  mc.  3. 

k  Act  cf  Congrt—  of  Scpfmin-  34ft,  1T89,  me.  13.  In  80MU  v.  WU. 
liamB,  4  Paigt't  Sep.  364,  it  was  declared,  that  the  amonnt  of  the  original 
claim  of  the  plainiifi^  &ad  not  the  amounl  ultimalely  found  due,  delennined 
tb»  juriidiciian  of  the  Coort  of  Chancer]'  of  New- York,  when  ii  wu  limited 

-  •  Act  ef  April  17tt,  1600,  c.  35,  sec.  3  ;  of  Ftbruary  \5th,  1619,  aec  1, 
and  o(M$  ilh.  1636,  c  357,  sec.  17.  Act  March  3d,  1833,  eatHiedfurtlur 
t»  proeidtfor  lie  caUtetian  vf  dntitt  on  imfartt,  kc.  3. 
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rior  jurisdictioa ;  and  it  is  aecessary,  tberefore,  that 
there  should  appear  upon  the  record  of  a  circuit  court, 
the  facts  or  circumstances  which  give  Jurisdiction,  either 
expressly  or  by  necessary  legal  intendment.' 
ri„  (3.)  The  district  as  well  as  the  circuit  courts  are  de- 
rived from  the  power  granted  to  congress  by  the  consti- 
tution, of  constituting  tribunals  inferior  to  the  Supreme 
Court-''  The  United  States  are  at  present  divided  into 
thirty-five  districts,  which  generally  consist  of  an  entire 
state ;  but  in  New-York,  Pennsylvania,  Virginia,  North 
Carolina,  South  Carolina,  Tennessee,  Louisiana,  Mis- 
sissippi and  Alabama,  there  are  more  districts  than 
one.  A  court  is  established  in  each  district,  with  some 
exceptions,  consisting  of  one  judge,  who  holds  annually, 
in  most  of  them,  four  slated  terms,  and  in  some  of  them 
only  three  or  two,  or  one;  and  he  holds  also  special 
courts  in  his  discretion.  There  are  at  present  only 
twenty-nine  district  judges;  and  it  seems  to  be  practi- 
cally settled,  since  the  act  of  ISOl,  that  congress  may 
in  their  discretion  abolish  the  inferior  courts,  and  create 
new  ones  under  a  different  organization. 

The  district  courts  have,  exclusive  of  the  state 

•304  courts,  •cognizance  of  tdl  lesser  crimes  and  offences 

cognizable  under  the  authority  of  the  Uuited  States, 

and  committed  within  their  respective  districts,  or  upon 


■  Tiimsrv.  TheBinkof  America,4i)iiU.  Acp.!!.  M'CormJck  v.  Sutli- 
vanl,  10  fnealQn,  19S.  See,  ■!«>,  pM(,  p.  314.  The  Circuit  Coum  are 
not  auihariied  to  ijaue  writt  of  mandamiu,  eicepl  wlian  neceHnry  for  ihe 
exercise  of  ihsir  aelinowledged  juriidiclion.  M'Intyre  v.  Wood,  7  Cranck, 
504.  It  will  ttieierore  lie  to  a  disnrici  court  refusing  to  proceed  lo  Judgment 
in  I  ctse  ■ul))ect  to  Ibe  ippellale  jorisdiclion  of  the  Circuit  Court.  Sroitll  v. 
JtckeOD,  1  Pain*,  453.  It  ie.a  general  priociple  of  the  common  lew,  ibu 
where  a  limited  aathorttr  ii  giren,  if  the  pt,ny  lo  whom  it  ii  given  eilenda 
hii  jurisdiction  to  objecls  nol  within  it,  hii  warrant  will  be  no  protection  (o 
the  twicer*  who  act  under  it.  Morrell  t.  Martin,  3  MaRning  ^  Grangrr, 
SSI. 

b  Art.  I.*«c8. 
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the  high  seas,  and  which  are  punishable  by  fine  not  ex- 
ceeding one  hundred  dollars,  by  imprisonmenl  not  ex- 
ceediug  six  months,  or  when  corporal  punishment,  not 
exceeding  thirty  stripes,  is  to  be  inflicted.*  They  have 
also  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  all  seiz- 
ures under  Imposts,  navigation,  or  trade  laws  of  the 
United  States,  where  the  seizures  are  made  upon  the 
high  seas,  or  on  waters  within  their  districts  navigable 
&om  the  sea  with  vessels  of  ten  or  more  tons  burthen ;'' 
and  also  of  all  other  seizures  made  under  the  laws  of  the 
United  States;  and  also  of  all  suits  for  penalties  and 
forfeitures  incurred  under  tbose  laws.  They  have  also 
cogaizaBce,  concurrent  with  the  circuit  courts  and  the 
state  courts,  of  causes  where  an  alien  sues  for  a  tort 
committed  in  violation  of  the  law  of  nations,  or  of  a 
treaty  of  the  United  States  ;  and  of  all  suits  at  common 
law,  in  which  the  United  States  are  plaintiffi,  and  the 
matter  in  dispute  amounts,  exclusive  of  costs,  to  two 
hundred  dollars.  They  have  jurisdiction,  likewise, 
exclusive  of  the  courts  of  the  several  states,  of  all  suits 
against  consuls  or  vice-consuls,  except  for  ofiences  above 
the  magnitude  which  has  been  mentioned."    They  have 


■  By  iho  let  of  cangren  of  Augual  S3d,  ISiSI,  c  188,  and  of  Aogiul 
8lb,  lg46,  c.  93,  (be  Dislricl  CauiU  were  declared  la  hare  concartent  juris, 
diction  wilh  the  Circuit  Courls  of  ■[!  crimes  and  ofiencea  agaioal  ihe  United 
States,  the  puDiahmenl  of  whicb  is  not  cepitaL 

k  The  eiclativt  original  cogDizince  of  all  eivil  cansaa  of  admiraltf  and 
maHtime  juiiidicuon,  iaundcntaad  lo  be  eicluaive  a*  (etwnjt  IjU  Cutnef 
ami  Ctreuit  OmtIi,  aod  tliat  the  juriadiciion  mij  be  concurrent  with  courli 
of  common  law,  in  eaaea  in  which  a  common  law  lemedf  may  be  adeqaalf 
and  proper,  inecmiKh  aa  the  jadieiary  act  of  1789,  soc.  9,  when  on  thia  Terr 
point,  ■*  aaves  lo  auiton,  ia  all  caaea,  the  right  of  a  common  law  remedf, 
where  (be  common  law  ia  competent  to  give  it." 

'  Ael  of  Coagrew  of  StptemUr  34(4, 1789,  c  90.  aoc.  9.  Bj  act  of  coo. 
grew  of  Augiui  8th,  1846,  c  tOS,  the  DiMrict  and  Circuit  Conrtt,  and  iha  com- 
minionen  to  take  affidariia,  Bcc,  have  jariadiDtion  m  jnticMof  IhB  poice 
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also  cognizance  of  complaints,  by  wbomaoever  tnatitn- 
ted,  in  caM9  of  captures  made  within  the  vaters  of  the 
United  States,  or  within  a  marine  league  of  its  coast  ^ 
and  to  repeal  patents  unduly  obtained> 

The  judges  of  the  district  courts  have  also  in  cases 
where  the  par^  has  not  had  a  reasonable  time  to  apply 
to  the  Circuit  Court,  as  full  power  to  grant  writs  of  in- 
junction to  operate  within  their  respective  districts,  as 
is  exercised  by  the  judges  of  the  Supreme  Court, 
*S09  and  to  continue  until  the  *next  Circuit  Court* 
They  may  also  grant  injunctions,  in  particular 
oases,  under  the  act  for  tke  better  organizaCitm  pf  tie 
treatury  departnuTa.^ 

In  addition  to  these  general  powers  vested  in  the  dis- 
trict courts,  they  have,  in  those  cases  where  the  districts 
are  so  situated  as  not  to  permit  conveniently  the  presence 
of  a  judge  of  the  Supreme  Court,  the  powers  of  a  circuit 
court  superadded  to  their  ordinary  powers  of  a  district 
court" 

To  guard  agunst  the  inconvenience  of  a  difference  of 
opinion  between  the  circuit  judge  and  the  district  judge, 
when  holding  together  a  circuit  court,  it  is  provided  by 
law,  that  in  all  cases  of  appeal  or  error,  from  the  District 
to  the  Circuit  Court,  judgment  is  to  be  rendered  in  con- 


i(iii»t  offi^nden  i^nit  Iha  United  Statei,  ind,  on  iha  ipplicitioD  of 
fcreign  eoniula  >nd  eommcrcitl  aganu,  to  enforca  thair  awards  and  decraea 
by  wnat  and  iinpriionmant,  Slc 

•  Act  ■/  AprU  Klk,  181B,  see.  7. 

k  Act  of  Februarj  21tt,  1793,  c.  11.  aec.  10.  By  ibe  act  of  coBgttm  of 
Angntt  33d,  1B49,  e.  188,  the  District  Coarte,  aa  roarta  of  admirally,  and 
iba  Circuil  Conrta,  aa  conria  of  eqail]',  arc  to  be  deemed  alwaya  open  for  lb* 
purpose  of  filing  pleadings  and  iMuing  pruceaa,  and  for  intarlocnlory  motiona 
and  order*. 

•  Act  of  Frtr^ary  ISth,  1807,  see.  1. 

•  Act  of  CoMgTtM  of  Mog  lUA,  I83D,  aec.  4  and  5. 

•  Att  if  Ftinury  lUi,  1B31. 
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ibnnity  to  the  opinion  t£  the  judge  of  the  Supreme 
Conrt  presiding  in  sach  Circuit  Court.  And  in  aU 
other  cases  of  a  disagreement  of  opinion  between  the 
circuit  and  district  judges,  the  point  may  be  certified 
into  the  Supreme  Court  for  its  decision  ;  but  in  no  case 
shall  imprisonment  be  allowed,  or  puniehm^it  be  in- 
flicted, where  the  judges  of  the  Circuit  Court  are  di- 
vided in  opinion  upon  the  question.* 

The  superior  courts  of  the  several  territories  of  the 
United  States,  in  which  no  district  court  is  estdhlishedi 
have  the  enlarged  jurisdicticHi  of  circuit  courts,  subject 
to  revision  b;  writ  of  error  and  appeal  to  the  Supreme 
Court'*  The  district  and  territorial  judges  of  the 
United  States  osq  required  to  reside  within  their  re- 
spective jurisdictions;  uid  DO  federal  judge  can  act  as 
counsel,  or  be  engaged  in  the  practice  of  the  law.« 

•(4.)  The  state  courts  are,  in  some  cases,  in-     '306  Dnii 
vested,  by  acts  of  congress,  with  the  ct^iaance  coun 

of  cases  arising  under  the  laws  of  the  United  States. 
By  the  acts  of  March  8th,  1806,  and  April  21  st,  1808, 
and  March  3d,  1813,  the  county  courts  within  or  adjoin- 
ing the  revenue  districts  in  certain  peirts  of  the  states  of 
New-York,  Pennsylvania  and  Ohio,  were  authorized  to 
take  cognizance  of  prosecutions  for  fines,  penalties  and 
forfeitures,  arising  under  the  revenue  laws  of  the  United 
States ;  and  the  state  or  county  courts  adjoining  any 
collection  district,  in  relation  to  taxes  or  internal  duties 
which  may,  at  any  time  hereafter,  be  assessed,  have 
cognizance  of  all  suits  for  taxes,  duties,  fines,  penalties 
and  forfeitures  arising  thereon.*' 

In  attending  to  this  general  survey  of  the  organization 


*  Act  of  April  3»tA,  1803,  nc.  5,  fi. 
b  Acl  of  Match  3d,  leu5.  lee.  I. 

*  Act  tf  Ottembr  IB,  1813,  lec.  I. 

*  nUt  infra,  pp.  400-^5. 
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of  the  judiciary  esubUshment  of  the  United  States,  it 
will  be  perceived,  that  all  (he  great  features  of  the  sys- 
tem are  to  be  found  in  the  act  of  congress  which  was 
passed  in  September,  1789,  at  the  first  session  of  the 
first  congress  under  the  present  constitution.  That  act 
has  stood  the  test  of  experience  since  that  time,  with 
very  little  alteration  or  improvement ;  and  this  fact  is 
no  small  evidence  of  the  wisdom  of  the  plan,  and  of  its 
adaptation  to  the  interest  and  convenience  of  the  coun- 
try. The  act  of  1789  was  the  work  of  much  profound 
reflection,  and  of  great  legal  knowledge  ;  and  the  sys- 
tem then  formed  and  reduced  to  practice  has  been  so 
successful,  and  so  beneficial  in  its  operation,  that  the 
administration  of  justice  in  the  federal  courts  has  been 
constantly  rising  in  influence  and  reputation. 

The  principal  officers  of  the  courts  axe  attorneys  and 
ceunsellors,  clerks  and  marshals. 
AHKiMn  (l>)  Attorneys  and  counsel  are  regularly  admitted  by 
the  several  courts,  to  assist  the  parties  in  their  pleadingSi 
and  in  the  conduct  of  their  causes,  in  those  cases  in 
which  the  parties  do  not  appear  and  manage  their 
•807  own  causes  personally,  'as  they  are  expressly  per- 
mitted to  do.*  This  privilege  conceded  to  parties, 
though  reasonable  in  itself,  is,  upon  the  whole,  useless ; 
and  the  necessity  of  a  distinct  profession,  to  render  the 
application  of  the  law  easy  and  certain  lo  every  indivi- 
dual case,  has  always  been  felt  in  every  country  under 
the  government  of  written  law.  As  property  becomes 
secure,  and  the  arts  are  cultivated,  and  commerce  flour- 
ishes, and  when  wealth  and  luxury  are  introduced,  and 
create  the  infinite  distinctions  and  refinements  of  civil- 
ized life,  the  law  wilt  gradually  and  necessarily  assume 
the  character  of  a  complicated  science,  requiring  for  its 


•  Jet  o/  Congntt  aj  frpttmitr  94th,  1769,  a 


igitized  by  Google 


Lm.  XlV.l  THE  UNITBD  STATES.  307 

application  the  skill  and  learning  of  a  particular  profes- 
sion. After  the  publication  of  the  twelve  tables,  suitors 
at  RoD3e  were  obliged  to  resort  to  the  assistance  of  their 
patrons,  and  judicial  proceedings  became  the  study  and 
practice  of  a  distinct  and  learned  body  of  men.«  The 
division  of  advocates  into  attorneys  and  counsel  has  been 
adopted  from  the  prevailing  usage  in  the  English  courts. 
The  business  of  the  former  is  to  carry  on  the  practical 
and  more  mechanical  parts  of  the  suit,  and  of  the  latter 
to  drafl  or  review  and  correct  the  special  pleadings,  to 
manage  the  cause  at  the  trial,  and  also  during  the  whole 
course  of  the  suit,  to  apply  established  principles  of  law 
to  the  exigencies  of  the  case.  In  the  Supreme  Court  <^ 
the  United  States,  the  two  degrees  of  attorney  and 
counsel  are  kept  separate,  and  no  person  is  permitted 
to  practise  both  as  attorney  and  counsellor  in  that  court. 
This  was  by  a  rule  of  the  court  in  February,  1790 ; 
and  when,  afterwards,  in  August,  ISOl,  the  court  de- 
clared that  counsellors  might  be  admitted  as  attorneys, 
on  taking  the  usual  oath,  this  did  not  mean  or  imply, 
that  if  a  counsellor  was  thus  admitted  as  attorney,  he 
could  continue  to  act  as  counsellor.  He  must  make 
bis  election  between  the  two  degrees.  In  all  the  other 
courts  of  the  United  States,  as  well  as  in  the 
courts  of  *New-York,  and  the  other  states,  the  *306 
same  person  can  be  admitted  to  the  two  degrees 
of  attorney  and  counsel,  and  exercise  the  powers  of 
each.'' 


•  Orweina,  de  Ortn  tl  Prag.  Jar.  Cn.  wc.  33.  40. 

k  In  the  oaanntioa  which  mat  in  ths  year  1846  to  rsTise  (he  eooatituiioD 
of  New. York,  there  wu  a  tVong  effort  niade  to  lemoTS  all  impediinanta  to 
ibe  free  adtniaiion  of  all  peiaonj  to  ihs  cooni  of  juaiice  to  aot  aa  Gouiuel  and 
UtorneTB.  Bat  the  ohBracler  and  nlilitr  of  the  profeeuoD  wsra  Mved, 
•nd  lh»  atlempled  innoTBlion  reaalted  in  the  conililalional  proviaioD, 
that  "any  male  eitiien  of  the  age  of  21  yean,  of  good  moral  chsTaclar,  and 
who  potaeaaet  the  requisite  quiliGoaiionsofleaniingaDdabiliiy.ahDnld be  en. 
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Besides  the  Mdioaiy  attorneys,  the  Btatute  has  di- 
rected,' that  a  meet  perBoa,  learned  in  the  law,  be  ap- 
pointed to  act  as  attorney  general  of  the  United  States  ; 
sad  besides  special  and  incideaial  duties,  it  ii  made 
generally  his  duty  to  prosecute  and  conduct  all  suita 
in  the  Sapreme  Coort  in  which  the  United  States  are 
conceinedt  and  to  give  his  advice  and  opinion  upon 
questions  of  law,  when  required  by  the  President  or 
die  heads  of  the  departments.  Each  judicial  district  has 
likewise  a  public  officer  to  act  as  attorney  for  the  United 
States  in  the  district,  and  to  proseonte  all  delinquents 
fiH-  crimes  or  ofifences  cognizable  under  the  authority  of 
the  United  States,  and  to  piosecnte  all  oivil  actions 
within  his  district  in  which  tfae  United  States  are  coo- 
cemed.!* 


tilled  to  ulminioii  to  pnctiM  in  all  the  eonrta  of  thia  atate."  Tlia  waa 
iHTing  tba  rule  foi  adiaiaaioa  to  be  aMentiallj  aa  it  faefoce  analed,  fof  il 
mmt  of  aecoanlf  bfJong  to  Ibe  oouria,  in  nliich  the  admiaaioa  ia  applieil 
for,  to  judge  of  the  aatisfactory  ie»i  of  the  good  iDoral  character  and  llie  re. 
timaiie  learning  and  ability  of  the  candidate*. 

Ihv  conra  ought  to  be  Tigilani  and  tkorongh  in  their  eiamiuatioD  i». 
■PmUbc  tke  abilitr,  learoing  and  cfaaraeter  of  candidalea  for  adraiarioD  H 
practice  aa  adTocalet  in  the  courta.  The  intereata  of  client*,  the  ttbtj  of 
the  communilf,  the  purity,  intelligence  and  integrity  of  ibe  admin islration 
of  joatice,  and,  indeed,  the  pneerralion  oftHoBiconalilDtionairighuandJib. 
ertiea,  ere  deeplf  etncerntd  in  tbe  elevucd,  monl  aitd  cduottiaBal  atandMA 
wd  character  of  the  membera  of  ibe  legal  profeaaion. 

A  et  of  Cungrett  of  SefUmbtr  34lA,  1789,  mc.  35. 

^  no.  Tbe  act  ofcoiigreMof39il>  Hay,  1830,  McLinadtnled  the  olEce 
nf  Sflieitar  of  IjU  TVeuary;  and  it  ia  bia  duty  to  direct  and  auperintond  all 
ardeia,  luila  or  proceedings  in  lav  or  equity,  for  the  recovsry  of  money, 
ehattela  and  land*,  in  ibe  name  and  for  tbe  use  of  the  United  Biatn,  and  to 
have  charge  of  all  latida  and  other  property  conveyed  to  the  United  Siatee  in 
payment  of  debia,  and  of  all  truata  created  for  their  uae  in  payment  of  debta 
dne  to  ihem,  and  to  Eel!  and  diepoae  of  laudi  ■asignsd  to  the  United  Staiea, 
nveated  in  ibem  by  mortgage  in  payment  of  debta;  and  to  inalmct  the 
diatriei  allomeya,  maiahals  and  clerks  of  the  Circuit  and  Dittrict  Courta,  in 
relation  to  niita  in  which  the  United  Statei  are  eoneemed.  See  rtte  ad  afon- 
i^,  in  which  hia  powera  and  dntiea  are  apecifically  detailed. 
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(8.)  CleAs  are  appoioted  by  the  wTeral  courta,  ex-  i 
cept  tbat  the  clerk  of  the  District  Court  is  ex  aficio  clerk 
of  the  Circuit  Court  in  such  district.  They  have  the 
custody  of  the  seal  aad  reoords,  find  are  bound  to  si^^ 
and  seal  all  process,  aod  to  record  the  proceedings  and 
judgments  of  the  courts.  And  this  is  a  trust  of  so  mucb 
importance,  that,  in  additum  to  the  ordinary  oath  of 
office,  clerks  are  obliged  to  give  ascuri^  to  Hba  public 
for  the  &itbial  performance  of  their  duty.*  To  guard 
BliU  further  against  abuse  of  ofi&oe,  all  monies  paid  into 
the  circuit  or  district  oourts,  or  received  by  the  officers, 
is  cases  pending  therein,  are  required  to  be  immediately 
deposited  in  bank }  and  no  money  can  be  drawn  out  of 
the  bank,  except  by  an  order  of  a  judge,  to  be  signed 
by  him,  and  certified  of  record  by  the  clerk.  The  clerks 
are  likewise  bound,  at  eveiy  regular  session  of  the 
courts,  to  exhibit  an  account  of  all  the  monies  remain- 
ing in  coarLi> 

*(S.)  Marshals  are  analogous  to  sheiif&  at  *S09  i 
common  law.  They  are  appointed  for  each 
judicial  district  by  the  President  and  Senate,  for  the 
term  of  four  years,  but  are  removable  at  pleasure ;  and 
it  is  the  duty  of  the  marshal  to  attend  the  district  and 
circuit  courts,  and  to  execute,  within  the  district,  all 
lawful  precepts  directed  to  him,  and  to  ccnnmaud  all  re- 
quisite assistance  in  the  execution  of  his  du^.  There 
are  also  various  special  duties  assigned  by  statute  to  the 
marshals.  The  appointment  of  deputies  is  a  power 
incidental  to  the  office,  and  the  marshal  is  responsible 
dxiliter  for  their  conduct,  and  they  are  removable  not 
only  at  his  pleasure,  but  they  are  also  by  statute  made 
removal  at  the  pleasureof  the  district  or  circuit  courts.* 


•  Jet  •/  Ct»grem  ^  Siplamitr  »*IK  1789,  m 
*AeltfMmrek3d,l8n. 
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The  act  says,  that  the  marshal  shall  be  removable  at 
pleamre,  without  saying  by  whom ;  and  on  the  Grst  or- 
ganization of  the  govemcient,  it  was  made  a  quesiioD 
whether  the  power  of  removal,  ia  case  of  officers 
appointed  to  hold  at  pleasure,  resided  any  where  bat 
in  the  body  which  appointed,  and  of  course  whether 
the  consent  of  the  Senate  was  not  requisite  to  remove. 
This  was  the  construction  given  to  the  constitutioD 
while  it  was  pending  for  ratification  before  the  state 
conventioBB,  by  the  author  of  the  Federalut.  "  The 
consent  of  the  Seiiate,"the  Federalut  ohaerveo,^  "would 
be  necessary  to  displace  as  well  as  to  appoint ;"  and 
be  goes  oa  to  observe,  that  "those  who  can  best 
estimate  the  value  of  a  steady  administration,  will  be 
most  disposed  to  prize  a  provision  which  connects  the 
official  existence  of  public  men  with  the  approbation  or 
disapprobation  of  tbat  body,  which,  from  the  great  per- 
manency of  its  own  composition)  will  in  all  probabili^ 
be  less  subject  to  inconstancy  than  any  other  member 
of  the  government."  But  the  construction  which  was 
given  to  the  constitution  by  congress,  ailer  great  consi- 
deration and  discussion,  was  different.  In  the 
*310  act  for  establishing  *the  treasury  department,''  the 
secretary  was  contemplated  as  being  removable 
from  office  by  tfae  President.  The  words  of  the  act 
are,  "That  wkmeeer  the  Secretary  ihail  be  removedjrom 
office  hy  the  Pretidmt  of  the  United  Statet,  or  in  any  other 
case  of  vacancy  in  the  office,  the  assistant  shall  act," 
&c.  This  amounted  to  a  legislative  construction  of 
the  constitution,  and  it  has  ever  since  been  acquiesced 
in  and  acted  upon,  as  of  decisive  authority  in  the  case. 
It  applies  equally  to  evety  other  officer  of  government 
appointed  by  the  President  and  Senate,  whose  term  of 
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daration  ta  not  specially  declared.  It  is  supported  by 
the  wei^^  reaaon,  that  the  suborduaie  officers  in  the 
executive  department  ought  to  hold  at  the  pleasure  of 
the  head  of  that  departmeDt,  because  he  is  invested 
generally  with  the  execative  authority,  and  every  parti- 
cipation in  that  authority  by  the  Senate  was  an  excep- 
tion to  a  general  principle,  and  ought  to  be  taken  strictly. 
The  President  is  the  great  responsible  officer  fiir  tie 
faithtnl  execution  of  the  law,  aud  the  power  of  removal 
was  incidental  to  that  duly,  and  might  often  be  requisite 
to  fulfil  it. 

-  This  question  has  never  been  made  the  subject  of 
jadicial  discussion ;  and  the  construction  given  to  the 
constitution  in  1789,  has  continued  to  rest  on  this  loose, 
incidental  declaratoiy  opinion  of  congress,  and  the  sense 
and  practice  of  government  since  that  time.  It  may 
now  be  considered  as  firmly  and  definitively  settled, 
and  there  is  good  sense  and  practical  utility  in  the  con- 
struction. It  is,  however,  a  striking  fact  in  the  consti- 
tutional history  of  our  government,  that  a  power  so 
transcendent  as  that  is,  which  places  at  the  disposal  of 
the  President  alone,  the  tenure  of  every  executive 
officer  appointed  by  the  President  and  Senate,  should 
depend  upon  inference  merely,  and  should  have  been 
gratuitously  declared  by  the  first  congress,  in  oppo- 
sition to  the  high  authority  of  the  'Federalut ;  *311 
and  should  have  been  supported  or  acquiesced  in 
by  some  of  those  distinguished  men  who  questioned  or 
denied  the  power  of  congress,  even  to  incorporate  a 
national  bank." 


'  Ai  ifae  ioBlBiices  of  th«  eierdw  of  the  power  of  remonl  from  office 
b*Te  been  mulliplied  beyond  all  former  example,  Doder  FreaJdenl  JtehAon'l 
admiQutraiioD,  the  proprietr  oT  tlie  concoaaion  of  the  power  itielf,  by  ihe 
firn  eongreaa,  haa  been  atroogly  qaeilioned.  It  ia  in  the  power  of  cos. 
grcaa  at  any  time,  aayt  a  high  anihoiity,  to  coirecc  the  eziensiva  opeiiilion 
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Tbe  marshal  is  obliged  to  give  secnrity  to  the  United 
States  in  twenty  thousand  dollars,  for  the  fsithfol  per- 
fbrmaoce  of  the  duties  of  his  ofBce  by  himself  and  his 
deputies,  aiid,  together  with  his  deputies,  to  take  an 
oath  of  office.'  By  the  cximmim  law,  the  death  of  the 
principal  ia  a  virtual  repeal  of  the  authority  of  the  sub- 
stitute or  deputy ;  but  to  guard  against  any  i&coo- 
T^nience  which  might  arise  firom  the  operadon  of  this 
principle,  and  to  prevent  tbe  mischiefs  of  a  vacancy  in 
office,  the  act  establishing  the  judicial  courts  has  pro- 
videdt  that  in  •case  of  the  death  of  the  marshal,  his  de- 
puties shall  continue  in  office,  unless  otherwise  espe- 
cially removed,  and  shall  execute  the  same  in  the  name 
of  the  deceased  marshal,  until  another  marsbal  shall  be 
appointed  and  sworn.  So,  a  marshal,  when  removed 
firom  office,  or  his  term  of  office  expires,  may  sttU  ex- 
ecute all  process  in  his  hands,  and  he  remains  respon- 
sible for  his  prisoners  until  they  are  duly  dehvered  over 
to  his  successor.^  And  with  respect  to  the  custody  of 
tbe  prisoners,  under  tbe  law  of  the  United  States,  the 
marshal  is  directed  to  deliver  his  prisoners  to  the 
keeper  of  one  of  die  jails  of  the  state  in  which  he  is 
marshal,  in  cases  where  the  legislature  of  the  state,  in 
conformity  with  the  recommendation  of  congress,  have 
made  it  the  du^  of  the  jailn^  to  receive  them;    bat 


of  ihia  exccutivs  power,  by  placing  the  ■ppoinimeDi  of  it^feriar  ttfitert  (and 
which  woeld  include  ninely.nina  out  of  a  handred  of  tha  lucranve  officen 
of  tba  soT«iimieD()  in  other  banda.    3  Stery't  Cowtm.  SM — 39T. 

*  ^t  af  Cangnn  of  Stpteinber  94(Jt,  1789,  aec  37.  B;  th«  act  of  son. 
gran  of  April  lOih,  1606,  c  31,  ihe  manhnl'i  bonda  ate  id  ba  filed  and  re- 
corded in  the  office  of  ihe  clerk  ofihe  Diactiot  Court  ot  Circuit  Court  aiiiiiif 
within  the  diatriet;  and  auili  for  the  breach  of  iha  condition  of  an;  each 
bend  mar  be  inatitnied  im  tkt  nam*,  mm)  bt  the  aob  we  of  tba  peisom 
tDJnred  bf  a  breach  of  the  eonditioii  ot  Iha  bood,  and  jadfmcnt*  Mt  tba 
bond  ara  toramainMaMeariijr  for  tbe  benefit  of  anr  peiwn  iojarBd  bj  tha 
breach  tbereoC 

»  AM.wc.S8. 
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where  they  have  not,  the  marshal,  uoder  the  direc- 
tioo  of  the  distHct  Judge,  is  to  provide  hia  Own  place 
of  securi^.' 


>  SewlutUnM  of  Congntt,  Stptanbtr  93<I,  1TB9,  and  JUorei  3d,  1791. 
See,  bIbo,  the  Act  0/  Omgrtt*  of  January  6th,  1600,  and  1  Paine'i  Sef. 
368.  The  minha]  ia  bound  Id  taka  from  iha  ttTBoaai,  Dnder  Uniled 
Stalea'  proeeM,  a  bond  for  the  luaiu,u  in  the  oaae  farpriaonan  under  tUM 
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or     THE     OBIQINAL    AND     APFBLLATB     JUKISDIOTIOH    OF 
THE    aUPHBHB    OOUKT. 

Hatiho  taken  a  general  view  of  the  great  depart- 
ments of  tbe  government  of  tbe  United  States,  I  pro- 
ceed to  a  more  precise  examination  of  its  powers  and 
duties,  and  of  the  degree  of  subordination  under  which 
the  state  governments  are  constitutionally  placed. 
a-  The  constitution  of  the  United  States  is  an  instru- 
ment containing  the  grant  of  ipecific  powers,  and  the 
government  of  the  Union  cannot  claim  any  powers  but 
what  are  contained  in  the  grant,  and  given  either  ex- 
pressly, or  by  necessary  implication.  Tbe  powers 
vested  in  the  state  governments  by  their  respective 
constitutions,  or  remaining  with  the  people  of  the  seve- 
ral states  prior  to  the  establishment  of  the  constitution 
of  the  United  States,  continue  unaltered  and  unim- 
paired, except  so  far  as  they  are  granted  to  the  United 
States.  We  are  to  ascertain  the  true  construction  of 
the  constitution,  and  the  precise  extent  of  the  residuary 
authorities  of  the  several  states,  by  the  declared  sense 
and  practice  of  the  governments  respectively  when  there 
is  no  collision  ;  and  in  all  other  cases  where  tbe  ques- 
tion is  of  a  judicial  nature,  we  are  to  ascertain  it  by  the 
decisions  of  tbe  Supreme  Court  of  the  United  States; 
and  those  decisions  ought  to  be  studied  find  universally 
understood,  in  respect  to  all  the  leading  questions  of 
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consdtutioDal  law.*  The  people  of  tbe  United  States 
have  declared  the  constttution  to  be  the  aupreme  law  of 
the  land,  and  it  is  entitled  to  universal  and  implicit 
obedience.  Every  act  of  congreea,  and  every  act  of 
tbe  legislatures  of  the  states,  and  eveiy  part  of  the  con- 
stitution of  any  state,  which  as&^pugnaQt  to  the 
constitution  •of  the  United  States,  wfr-neceasarily  '314 
void.  This  is  a  clear  find  settled  principle  of 
constitutional  jurisprudence.  The  judicial  power  of  ihe 
Union  is  declared  to  extend  to  all  ctuet  in  law  and 
equity  arising  under  the  constitution  ;  and  to  the  judi- 
cial power  it  belongs,  whenever  a  case  is  judicially  be- 
fore it,  to  determine  what  is  the  law  of  the  land.  The 
determination  of  the  Supreme  Court  of  the  United 
States,  in  every  such  case,  must  be  final  and  conclu- 
sive, because  the  constitution  gives  to  that  tribunal  the 
power  to  decide,  and  gives  no  appeal  &om  tbe  deci- 
sion. 

With  respect  to  the  judicial  power,  it  may  be  gene- 
rally observed,  as  tbe  Supreme  Court  declared,  in  the 
case  of  Tmner  v.  The  Bank  of  North  jimeriai,*  that  the 
disposal  of  the  judicial  power,  except  in  a  few  speci- 
fied cases,  belongs  to  congress  ;  and  tbe  courts  cannot 
exercise  jurisdiction  iu  every  caae  to  which  the  judi- 
cial power  extends,  without  the  intervention  of  con- 
gress, who  are  not  bound  to  enlarge  the  jurisdiction  of 
the  federal  courts  to  every  subject  which  the  constitu- 
tion might  warrant.  So,  again,  it  has  been  decided," 
that  congress  has  not  delegated  the  exercise  of  judi- 
cial power  to  the  circuit  courts,  but  in  certain  specific 
cases.    Both  the  constitution  and  an  act  of  congress 


•  See  nifra,  p.  943.  >  4  Datlaw,  B. 

*  M'lntfre  *■  Wood,  T  Cratui,  504.  Lmogiton  t.  Vsndnisr,  1  Pn'tu, 
45.  Tloiiad  Btatea  r.  HudeOD  k  Ooodwin,  7  Cratult,  3S.  Uniled  Suim  v. 
B«ranB,3  n^at0n,336. 
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must  concur  in  conrerring  power  upon  tbe  circuit  courts. 
A  considerable  portion  of  the  judicial  power,  placed  at 
the  disposal  of  congress  by  tbe  constitution,  baa  been 
intentionally  permitted  to  lie  dormant,  by  not  being 
called  into  action  by  law.*  The  11th  section  of  the 
judiciary  iict  of  1789,  giving  jurisdiction  to  the  cir- 
cuit courts,  has  not  covered  the  whole  ground  of  tbe 
constitution,  and  those  courts  cannot,  for  instance, 
issue  a  mandanau,  but  in  those  cases  in  which  it  may 
be  necessary  to  the  exercise  of  their  jurisdiction.^ 
orijin»iju.  The  original  jurisdiction  of  the  Supreme  Court  is  very 
rhe Boprsmg limited,  and  it  has  been  decided  that  congress  has  no 
power  to  extend  it.°  It  is  confined  by  the  constitution 
to  those  cases  which  a&ct  ambassadors,  other  public 
ministers  and  consuls,  and  to  those  in  which  a 
•315  state  is  a  party;*  and,  *it  has  been  made  a  ques- 
tion, whether  this  original  jurisdiction  of  the 
Supreme  Court  was  intended  by  the  constitution  to  be 
exclusive.  The  judiciary  act  of  1789  seems  to  have 
considered  it  to  be  competent  for  congress  to  vest  con- 
current jurisdiction,  in  those  specified  cases,  in  other 
courts ;  for  it  gave  a  concurrent  jurisdiction,  in  some  of 
those  cases,  to  tbe  circuit  courts.*  In  the  case  of  The 
XJnkei  Statet  v.  Ravara,^  this  point  arose  in  tbe  Circuit 
Court  for  Pennsylvania  district,  and  it  was  held  that 
congress  could  vest  a  concurrent  jurisdiction  in  other 
courts,  of  those  very  cases  over  which  the  Supreme 
Court  had  original  jurisdiction ;  and  that  the  word 
original  was  not  to  be  taken  to  imply  exclusive  cogni- 
zance of  the  cases  enumerated.  But  tbe  opinion  of  the 
Supreme  Court  of  the  United  States,  in   Marbury  v. 


•  CmtkUng'*  Tnatitr,  9d  edit.  6S. 

»  Smith  T.  JacluKin,  1  Pmn^t  Sep.  453. 

•  Mart>ar7  v.  Maditon,  1  Crsndl,  137.  *  Art.  3.  mc.  S. 

•  Att  af  CangrtM,  StpUmber  aUM,  1789,  mc.  13.  >  3  DtlUi,  29T. 
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MaditoK,*  goes  far  towards  eetahlishing  the  principle  of 
exclusive  jurisdiction  in  the  Supreme  Court  in  all  those 
cases  of  original  jurisdictioD.  This  last  case  was  con- 
sidered, in  PeHTuylvania  v.  Kotloff,^  as  shaking  the  deci- 
sion in  the  case  of  iZosara  ;  and  yet  the  question  was  still 
left  in  donbt  by  the  Supreme  Court,  in  the  case  of  Tht 
United  Stata  v.  Ortega^,  and  a  decision  upon  it  was 
porposely  waived.** 

Admitting  this  original  jnrisdiction  of  the  Supreme 
Court  may  be  shared  by  other  courts  in  the  discretion 
of  congress,  it  has  been  decided,  as  we  shall  presently 
see,  that  this  original  jurisdiction  cannot  he  enlarged) 
and  that  the  Supreme  Court  cannot  be  vested,  even  by 
congress,  with  any  original  juriadiction  in  other  cases 
than  those  described  in  the  constitution.  It  is  the  ap- 
pellate jurisdiction  of  the  Supreme  Conrt  that  clothes 
it  with  most  of  its  dignity  and  efficacy,  and  renders  it  a 
constant  object  of  attention  and  solicitude  on  the 
*part  of  the  governments  and  the  people  of  the  316* 
several  states." 

(1.)  The  Supreme  Court  has  appellate  jurisdiction,  in.    Afp«"*t' 
certain   cases,   over  fiaal  decisions  in  the  state  courts, 
but  it  has  no  power  to  review  its  own  decisions,  either 
at  law  or  in  equity.^ 


'  1  Craaeh,  137. 

'  Strg.  ^  SanU,  545. 

*  It  Witalm,  iff!. 

*  In  lb«  official  opiiiioii  of  ih«  Knixotj  Oenonl  of  the  DnilBii  SutM,  in 
1797,  it  wu  held,  that  the  Soprema  Court  of  the  United  Sutei  bad  no 
trimiml  jarisdietion,  ualil  given  br  siiiqib,  and  that  ii  waa  capable  of 
having  it  cMiferred  br  law  io  tbe  caae  of  imbaaaadon,  dtc,  ai  in  the  caae 
of  libali,  &.C     OfMmu  o]  tiie  AUMrmtyt  Gttiml,  vol.  i.  p.  43, 

*  The  Impaiinl  Chamber  and  the  Aulic  Conneil  in  the  Gennanic  canili. 
tution,  were  iiibonala  of  appellate  juriadiclion  aoly.  It  waa  the  original 
law  of  Gennanrt  that  no  man  could  be  aned,  eicept  in  the  slate  oi  piovinca 
to  which  he  belongad.    1  RalUm  en  the  MUdti  Agti,  371, 379. 

r  Wa^ngtoQ  Bridga  Companjr  v.  Stewart,  3  Hwari  U.  & 
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We  have  seen*  that,  by  the  act  of  congresa  of  the  24th 
of  September,  1789,  sec.  26,  a  final  judgment  or  decree 
in  any  suit  in  the  highest  courtoflaw  or  equity  of  astate, 
where  is  drawn  In  question  the  validity  of  a  treaty,  and 
the  decision  is  against  its  validity;  or  where  ia  drawn 
in  question  the  construction  of  a  trea^,  and  the  decision 
is  against  the  title,  right  or  privilege,  set  up  or  claimed 
under  it,  may  be  re-examined,  and  reversed  or  affirmed, 
in  the  Supreme  Court  of  the  United  States,  upon  a  writ 
of  error;  and,  upon  reversal,  the  cause  niayberemaoded 
for  final  decision,  or  the  Supreme  Court  may,  at  their 
discretion,  if  the  cause  shall  have  been  once  remanded 
before,  proceed  to  a  final  decision  of  the  same,  and 
award  execution.  The  vnoiAJitud,  in  the  judiciary-act, 
is  understood  to  apply  to  all  judgments  and  decrees 
which  determine  ike  ^rticular  came;  and  it  is  not  to  be 
confined  to  those  judgments  and  decrees  which  are  so 
final  as  to  terminale  all  further  or  renewed  litigation,  in 
a  new  suit,  on  the  same  right.**  Under  this  appellate 
authority,  it  was  declared,  in  the  case  of  Clerhe  v.  Har- 
wood,  that  if  the  highest  court  in  a  state  reverse. the 
judgment  c^  a  subordinate  court,  and,  on  appeal  to  the 
Supreme  Court  of  the  United  States,  the  judgment  of 
the  highest  state  court  be  in  its  turn  reversed,  it  be- 
comes a  mere  nullity,  and  the  mandate  for  execution 
may  issue  to  the  inferior  state  court.  But,  in  the  case 
of  Fairfax  v.  Hunter,'>  a  writ  of  error  from  the  Supreme 


■  Supra,  p.  339. 

*  Wesian  v.  Ciif  Cooncil  of  CharleBion,  3  Fttiri'  U.  S.  Eep.  494  So* 
Judgt  CimkUng'*  Tnatitt  on  the  Cevru  of  tit  UmUd  Statu,  3d  edil.  p. 
23,  for  *  ciintioii  at  tfaa  cuei  on  thia  poini.  Thti  trestise  of  tlia  learned 
Jadge  u  cofuou*,  accureie,  (ud  n  very  lueful  digeat  for  ibe  piofenioo.  Tbe 
details  of  Ihe  pracuce  of  fht  coutis  of  ihe  United  Stale*,  aupponed  bj  ■ 
full  rerisv  of  ihe  lULutes,  judicial  decitioiu  end  rule*  of  iba  courla,  are 
cxcellNit. 

<  3  AiUm,  aU.  i  7  OwieA,  608. 
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Court  of  the  Ualted  States  was  awarded  to  the  Court 
of  Appeals  of  Virginia,  upon  a  judgment  iu 
*that  court,  against  the  right  claimed  under  a  *317 
construction  of  the  treaties  made  with  Great 
Britain  in  1783  and  1794,  and  the  judgment  of  the 
Court  of  Appeals  was  reversed,  and  the  cause  remanded, 
and  the  Court  of  Appeals  below  were  required  to  cause 
the  original  Judgment,  which  had  been  reversed  in  that 
court,  to  be  carried  into  due  execution.  The  Court  of 
Appeals,  when  the  cause  came  back  to  tbem,  resolved 
that  the  appellate  power  of  the  Supreme  Court  of  the 
United  States  did  not  extend  to  that  court,  and  that  so 
much  of  the  act  of  congress  as  extended  the  appellate 
jurisdiciion  of  the  Supreme  Court  to  that  court,  was  not 
warranted  by  the  constitution  ;  and  that  the  proceedings 
in  the  Supreme  Court  were  coram  non  judice  in  relation 
to  that  court  j  and  they  consequently  declined  obedience 
to  its  mandate.  A  writ  of  error  was  awarded  upon  this 
refusal,  and  the  cause  came  up  again  before  the  Su- 
preme Court  of  the  United  States,  in  a  case  in  which 
the  judgment  of  the  court  below  drew  in  question,  and 
denied  the  validity  of  the  statute  of  the  United  States, 
authorizing  an  appeal  from  a  state  court.' 

A  graver  question  could  scarcely  have  arisen  in  that 
court,  or  one  involving  considerations  of  higher  import- 
ance and  delicacy,  or  more  deeply  affecting  the  perma- 
nency and  tranquillity  of  the  American  Union.  In  the 
opinion  which  was  delivered,  the  court  observed,  thiit 
the  constitution  unavoidably  dealt  in  general  language, 
and  did  not  enter  into  a  minute  si>ccification  of  powers, 
or  declare  the  means  by  which  those  powers  were  to  be 
carried  into  execution.  This  would  have  been  a  [)oril- 
ous  and  difficult,  if  not  an  impracticable  task  ;  and  the 

■  Martin  t.  Hunter,  1   Whtaltti,  304. 
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constitution  left  it  to  congress,  from  time  to  time,  to 
adopt  its  own  means  to  effectuate  legitimate  objects,  and 
to  mould  and  model  the  exercise  of  its  powers,  as  its 
own  wisdom  and  the  public  interest  should  require. 
The  judicial  power  of  the  United  States  is  declared  to 

extend  to  all  cases  arising  under  treaties  made 
•818     under  the  "authority  of  the  United  Slates.    It  was 

an  absolute  grant  of  the  judicial  power  in  that 
case,  and  it  was  competent  for  the  people  of  this  country 
to  invest  the  general  government  with  that,  or  with  any 
other  powers  they  might  deem  proper  and  necessary, 
and  to  prohibit  the  states  from  the  exercise  of  any  powers 
which  were,  in  their  judgment,  incompatible  with  the 
objects  of  the  general  compact.  Congress  were  bound, 
by  the  injunctions  of  the  constitution,  to  create  inferior 
courts,  in  which  to  vest  all  that  judicial  jurisdiction 
which  was  exclusively  vested  in  the  United  States,  and 
of  which  the  Supreme  Court  cannot  take  any  other  than 
an  appellate  cognizance.  The  whole  judicial  power  must 
be  at  all  times  vested,  either  in  an  original  or  appel- 
late form,  in  some  courts  created  under  the  authority  of 
the  United  States.  The  grantof  the  judicial  power  was 
absolute,  and  it  was  imperative  upon  congress  to  pro- 
vide for  the  appellate  jurisdiction  of  the  federal  courts, 
in  all  the  cases  in  which  judicial  powerwas  exclusively 
granted  by  the  constitution,  and  not  given  by  way  of 
original  jurisdiction,  to  the  Supreme  Court. 

The  court,  in  their  examination  of  the  judicial  power, 
supposed  that  the  constitution  took  a  distinction  between 
two  classes  of  enumerated  cases.  It  intended  that  the 
judicial  power,  either  in  an  original  or  appellate  form, 
should  extend  absolutely  to  all  catet  in  law  and  equity 
arising  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties  made  under  their  authori^ ;  and  to 
all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls ;  and  to  all  cases  of  admiralty  and  maritime 
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jurisdiction ;  because  those  cases  were  of  vital  import- 
ance to  the  sovereignty  of  the  Union,  and  they  entered 
into  the  national  policy,  and  afiected  the  natiomil  rights, 
and  the  l&w  and  comity  of  nations.  The  original  or 
appellate  juriedictioa  ought,  therefore,  to  be  commen- 
surate witb  the  mischiefs  intended  to  be  remedied,  and 
the  policy  in  view.  But,  in  respect  lo  another  class 
of  cases,  the  constitution  seemed,  ex  induMtrta,  to  drop 
the  word  ali,  and  to  extend  the  jurisdiction  of 
the  •judiciary,  not  to  all  controversies,  but  to  "SIS 
controversies  in  which  the  United  Slates  were  a 
parly,  or  between  two  or  more  states,  or  between  citi- 
zens of  difierent  states,  &c.|  and  to  leave  it  to  congress 
to  qualify  the  jurisdiction,  original  or  appellate,  in  such 
manner  as  public  policy  might  dictate.  But  whatever 
weight  might  be  due  to  that  distinction,  it  was  held  to 
be  manifest,  that  the  judicial  power  was,  unavoidably, 
in  some  cases,  exclusive  of  all  state  authority,  and,  in 
all  others,  might  be  made  so  at  the  election  of  congress. 
The  judiciazy  act,  throughout  every  part  of  it,  and  par* 
ticularly  in  the  9th,  lltb,  and  13th  sections,  assumed, 
that  in  all  cases  to  which  the  judicial  powers  of  the 
United  States  extended,  congress  might  rightfully  vest 
exclusive  jurisdiction  in  tbeir  own  courts.  The  criming, 
and  the  admiralty  and  maritime  jurisdiction,  must  be 
exclusive ;  and  it  was  only  in  those  cases  where,  previous 
to  the  constitution,  state  tribunals  possessed  jurisdiction 
independent  of  national  authority,  that  they  could  now 
constitutionally  exercise  a  concurrent  jurisdiction. 

The  exercise  of  appellate  jurisdiction  was  not  limited 
by  the  constitution  to  the  Supreme  Court.  Congress 
might  create  a  succession  of  inferior  tribunals,  in  each  of 
which  it  might  vest  appellate,  as  well  as  original  juris- 
diction. The  appellate  jurisdiction  of  the  Supreme 
Court,  in  cases  where  it  had  not  original  jurisdiction,  was 
declared  to  be  sul^ect  to  such  exceptions  and  regulations 
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as  congress  might  prescribe.  It  remained,  therefore, 
entirely  in  the  discretion  of  congress,  to  cause  the  judi- 
cial power  to  be  exercised  in  every  variety  of  form  of 
appellate  jurisdiction,  and  the  appellate  power  was  not 
limited  to  cases  pending  in  the  courts  of  the  United 
States.  If  it  had  been  limited  lo  cases  in  those  courts, 
it  would  necessarily  follow,  that  the  jurisdiction  of  the 
federal  courts  must  have  been  exclusive  of  state  courts, 
in  all  the  cases  enumerated  in  the  constitution.  If  the 
judicial  power  of  the  United  States  extends  to  all  cases 
arising  under  the  constitution,  laws  and  treaties  of  the 

Union,  and  to  all  cases  of  admiralty  and  mart- 
•320    time  jurisdiction,  'the  state  courts  could  not, 

consistently  with  the  express  grant  in  the  con- 
stitution, entertain  any  jurisdiction  in  those  cases,  with- 
out the  right  of  appeal.  If  the  state  courts  might  en- 
tertain concurrent  jurisdiction  over  any  of  those  cases 
without  control,  then  the  appellate  jurisdiction  of  the 
United  States,  as  to  such  cases,  would  have  no  exist- 
ence, which  would  be  contrary  lo  the  manifest  intent  of 
the  constitution.  The  appellate  power  of  the  federal 
courts  must  extend  to  the  state  cotirts,  so  long  as  the 
state  courts  entertain  any  concurrent  jurisdiction  over 
the  cases  which  the  constitution  has  declared  shall  fall 
within  the  cognizance  of  the  judicial  power.  It  is  very 
plain,  that  the  constitution  did  contemplate  that  cases 
within  the  judicial  cognizance  of  the  United  States 
would  arise  in  the  state  courts,  in  the  exercise  of  their 
ordinary  jurisdiction;  and  that  the  state  courts  would 
incidentally  take  cognizance  of  the  cases  arising  under 
tbe  constitution,  the  laws  and  the  treaties  of  the  United 
States  ;  and  as  the  judicial  power  of  the  United  States 
extended  to  all  such  cEises,  by  the  very  terms  of  tbe 
constitution,  it  followed  as  a  necessary  consequence, 
that  the  appellate  jurisdiction  of  the  courts  of  the  United 
States  must  and  did  extend  to  the  state  tribunals,  and 
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attach  upon  every  case  within  the  cognizance  of  the 
judicial  power. 

All  the  enumerated  cases  of  federal  cognizance  axe 
those  which  touch  the  safety,  peace  and  sovereignty  of 
the  nation,  or  which  presume  that  state  aftachments, 
state  prejudices,  state  jealousies  aud  state  interests, 
might  sometimes  obstruct  or  control  the  regular  ad- 
ministration of  justice.  The  appellate  power,  in  all 
these  cases,  is  founded  on  the  clearest  principles  of 
policy  and  wisdom,  and  is  deemed  requisite  to  fulfil 
efiectually  the  great  and  beneficent  ends  of  the  consti- 
tution. It  is  likewise  necessary,  in  order  to  preserve 
unifbrmi^  of  decision  throughout  the  United  States, 
upon  all  subjects  within  the  purview  of  the  constitution; 
and  the  mischiefs  of  opposite  constructions,  and  con- 
tradictory decisions  in  the  different  states,  on  all  these 
points  of  general  concern  would  be  deplorable. 

•The  right  of  removal  of  a  cause  from  a  state  'SSI 
court  by  a  defendant,  who  is  entided  to  try  bis 
rights  and  assert  his  privileges  in  the  national  forum,  is 
also  the  exercise  of  appellate  jurisdiction  ;  and  the  right 
of  removal  of  a  cause  may  exist  before  or  after  judg- 
ment, in  the  discretion  of  congress.  The  Supreme 
Court,  by  a  train  of  reasoning  which  appears  to  be  un- 
answerable and  conclusive,  came  to  the  decision,  that 
the  appellate  power  of  the  United  States  did  extend  to 
cases  pending  in  the  state  courts,  and  that  the  25th  sec- 
tion of  the  judiciary  act  of  1789,  authorizing  the  exer- 
cise of  this  jurisdiction  in  the  specified  cases  by  a  writ 
of  error,  was  supported  by  the  letter  and  spirit  of  the 
constitution.  The  judgment  of  the  Court  of  Appeals  in 
Virginia,  rendered  on  the  mandate  in  the  cause,  and 
denying  the  appellate  jurisdiction  of  the  Supreme  Court, 
was  consequently  reversed,  and  the  judgment  of  the 
District  Court  in  Virginia,  which  the  Court  of  Appeals 
in  Virginia  had  reversed,  was  affirmed. 
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Whether  the  Supreme  Court  had  authority  to  issne 
the  compulsory  process  ofmandamia  to  the  state  courts, 
to  enforce  the  judgment  of  reversal,  was  a  question 
which  the  court  did  not  think  it  necessary  to  discuss  or 
decide ;  and  one  of  the  judges,  in  the  separate  opinion 
which  he  gave  in  the  cause,  seemed  to  think  that  the 
Supreme  Court,  in  the  exercise  of  its  appellate  juris- 
diction, was  supreme  over  the  parties  and  over  the 
case,  hut  that  it  had  no  compulsory  control  over  the  state 
tribunals.  The  court  itself  gave  no  intimation  of  an 
opinion  whether  it  could  or  could  not  lawfully  resort  to 
compulsory  or  restrictive  process,  operating  t»  personam 
upon  the  state  tribunals ;  and  it  was  no  doubt  deemed 
discreet  not  to  assert  more  authority  constitutionally 
vested  in  the  court,  than  was  necessary  for  the  occasion. 
If  the  appellate  jurisdiction  be  founded,  as  it  no  doubt 
was  in  that  case,  on  a  solid  basis,  it  would  seem  to 
carry  with  it,  as  of  course,  all  the  coercive  power  inci- 
dent to  every  such  jurisdiction,  and  requisite  to  sup- 
port it. 
of*3S2  "(S.)  Another  question  which  was  largely  dis- 
*"  cussed  and  profoundly  considered  by  the  Supreme 

Court,  was  touching  its  authority  to  issue  a  mandanna, 
when  not  arising  in  a  case  under  its  appellate  jurisdic- 
tion, and  when  not  required  in  the  exercise  of  its  original 
jurisdiction.  In  the  case  of  Marbury  v.  Maditon,'  the 
plaintiff  had  been  nominated  by  the  President,  and,  by 
and  with  the  advice  and  consent  of  the  Senate,  had 
been  appointed  a  justice  of  the  peace  for  the  District  of 
Columbia,  and  the  appointment  had  been  made  com- 
plete and  absolute  by  the  President's  signature  to  the 
commission,  and  the  commission  had  been  made  com- 
plete by  affixing  to  it  the  seal  of  the  United  States.    The 
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secretary  of  state^  afler  all  this,  withheld  the  commis- 
8ton,  and  the  withholding  of  it  was  adjudged  to  be  a 
violatioD  of  a  vested  legal  right,  for  which  the  plaintiff 
was  entitled  to  a  remedy  by  tnandamiu ;  and  the  only 
queetioD  was,  whether  the  mandamiu  could  conatitu- 
tionaily  issue  from  the  Supreme  Court.' 

The  judiciary  act,  sec.  13,  authorized  the  Supreme 
Court  to  issue  writs  of  mandamia  in  cases  warranted  by 
the  principles  and  usages  of  law,  to  any  courts  appointed, 
or  persons  holding  office,  under  the  authority  of  the 
United  States.  There  was  no  doubt  that  the  act  ap- 
plied to  the  case,  and  gave  the  power,  if  the  law.was 
constitutional ;  but  the  court  was  of  opinion  that  the 
act,  in  this  respect,  was  not  warranted  by  the  constitu- 
tion, because  the  issuing  of  a  taandtmiu  in  this  case 
would  be  an  exercise  of  original  jurisdiction  not  within 
the  constitution,  and  congress  had  not  power  to  give 
origtMil  jurisdiction  to  the  Supreme  Court  in  other 
cases  than  those  described  in  the  constitution.  It  had 
not  authori^  to  give  to  the  Supreme  Court  appel- 
late jurisdiction,  where  the  constitution  bad  declined 
that  its  jurisdiction  should  be  original,  ndr  original  juris- 
diction where  the  constitution  bad  declared  it  should 


■  la  the  cue  or  KsdiIbII  v.  The  United  Suiea,  12  Ptltrt,  5Q4,  it  wu 
decided,  tbat  the  Circiiil  Court  for  tbe  Diilrict  of  Columbia  bad  aulhoritf  tu 
inuB  and  enforce  obedience  to  a  mandamiu,  reqiiiiiDg  the  performance  of  s 
mere  mioiaterial  act  by  the  postioasier-geDenl,  and  which  aeiiber  he  nor  the 
PreeideDl  had  toy  authority  te  deaf  or  control ;  for  the  poalmaater-geneiel 
ia  not  subject  to  the  direction  and  control  of  the  Preaidenl,  with  reapeet  to 
the  execution  of  duties  imposed  upon  him  tiy  law.  The  Prafident  haa  4U> 
diapeniing  power  over  the  law,  nor  will  a  mendamttM  tie  to  corracl  ihe  erro. 
neonajudginent  of  an  interior  coan.  It  is  not  die  proeeaa  to  review  judicial 
erton  of  aoj  kind.  Ei  parte  Hoyt,  13  Fitert,  279.  Ex  parte  Whitney, 
It,  4M.  This  ia  a  aeitled  principle  in  Engtlah  and  American  low.  The 
King  1.  Juaticee  of  Monmouthshire,  7  Dml.  4'  ^yl-  334.  Judges  of  Oneida 
V.  The  Feopla,  IB  WnuUU,  79.  The  Feopls  t.  Judges  of  DntcbeH  C.  P. 
SO,  Ih.  658. 
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be  appellate.  To  enable  the  court  to  issne  a  man- 
damas,  it  must  be  showa  to  be  an  exercise,  or 
•323  "necessary  to  an  exercise,  of  appellate  jurisdic- 
tion. 
The  Supreme  Court  may  accordingly  issue  a  manda- 
mvi  to  a  circuit  court  of  the  United  States,  commanding 
it  to  sign  a  bill  of  exceptions,  for  this  is  an  exercise  of 
power  warranted  by  the  principles  and  usages  of  law.* 
wbeni  (3.)  The  constitution  gives  to  the  Supreme  Court  ort- 
'^' j^nal  jurisdiction  in  those  cases  in  which  a  state  shall  be 
a  party ;  and  in  Fattier  v.  Lindtey,^  the  question  arosCf 
wTien  a  state  was  to  be  considered  a  party.  The  parties 
in  that  suit  claimed  title  to  lands  under  grants  from 
different  states.  The  plaintiff  brought  his  ejectment  in 
the  Circuit  Court  of  Connecticut,  claiming  title  under  a 
grant  from  that  state,  and  under  a  chum  that  the  lands 
lay  within  the  jurisdiction  of  thatstate.  The  defendant 
claimed  title  under  a  grant  from  New-York,  and  on  the 
ground  that  the  lands  lay  within  the  rightful  as  well  as 
actual  jurisdiction  of  New-York.  The  court  laid  down 
this  rule  on  the  subject  of  the  jurisdiction  of  the  Su- 
preme Court,  on  account  of  the  interest  that  a  state  has 
in  the  controversy,  that  it  must  be  a  case  in  which  a 
slate  is  either  nominally  or  substantially  the  party; 
and  that  it  is  not  sufficient  that  the  state  may  be  conse- 
quentially affected,  as  being  bound  to  make  retribu- 
tion to  her  grantee  upon  the  event  of  eviction.     Though 


■  Ex  parte  Crane  and  another,  5  Pettrf  U.  S.  Rep.  190.  In  ibe  case  of 
Sorry  T.  Mtrctin,  in  the  Supreme  Court  of  the  United  Sliles,  *t  Wgalung- 
ton,  JanuaT7,  184T,  il  was  adjudged  that  a  writ  of  error  wonid  not  lie  to  ihe 
Supreme  Court,  upon  the  jadgment  of  a  Circait  Conn,  refusing  to  grant  a 
writ  of  httbeat  eorptu,  in  a  case  of  a  father  claiming  from  the  mother  hia 
inrnnl  daa^ler.  The  case  did  not  come  within  the  prariiian  of  the  23d 
ece.  of  the  judiciirf  act  of  1789.  The  case  waa  not  withiti  the  limits  sMign»d 
by  the  act  of  cougreM  lo  the  appellate  J  arisdietton  of  the  Supreme  Court. 

0  3  DalUt,  411. 
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there  may  be  a  controversy  relative  to  soil  or  jurisdic- 
tion between  two  states,  yet  if  that  controversy  occurs 
in  a  suit  between  two  individuals,  to  which  neither  of 
the  states  is  a  party  upon  the  record,  it  is  not  a  esse 
within  the  onigrnoZjurisdicticHi  of  the  Bupretne  Court, 
because  the  states  may  contest  the  right  of  soil  in  the 
Supreme  Court  at  any  time,  notwithstanding  a  decision 
in  the  suit  between  die  individuals.  Nor  will  a  deci- 
sion as  to  the  right  of  soil  between  individuals 
affect  the  right  of  the  state  as  to  jurisdiction ;  *324 
and  that  jurisdiction  may  remain  unimpaired, 
though  the  state  may  have  parted  with  the  right  of  soil. 
In  such  a  case  the  Supreme  Court  would  not  allow 
an  injunction,  on  a  bill  filed  by  the  state  of  New- 
Tork  against  the  state  of  Connecticut,  to  stay  pro- 
ceedings in  the  ejectment  suit  between  individuals, 
though  a  general  claim  of  soil  and  jurisdiction  was 
involved  in  the  private  suit,  because  the  state  of 
New-York  was  not  a  par^  to  the  suit  in  the  Circuit 
Court,  nor  interested  in  the  decision.* 

(4.)  The  appellate  jurisdiction  of  the  Supreme  Court  ApDoiiaii  in 
exists  only  in  those  cases  in  which  it  is  affirmatively  p«<^«i  eon- 
given.  In  the  case  of  Wiicart  v.  Davchy,^  the  Supreme 
Court  considered  that  its  whole  appelliUe  jurisdiction 
depended  npon  the  regulations  of  congress,  as  that  ju- 
risdiction was  given  by  the  constitution  in  a  qualified 
manner.  The  Supreme  Court  was  to  have  appellate 
jurisdiction,  "  with  such  exceptions,  and  under  such 
regulations,  as  congress  should  make;"  and  if  congress 


■  NeW'Totk  *.  CoonsclicnU  ADmUaa,  3.  In  the  cue  of  The  Stale  at 
Rhode  lelend  v.  The  Stele  of  MesnchueetM,  IS  Feltn,  657,  il  wu  decided, 
efler  a  Teiy  elaborale  ditciuriaD,  that  the  Supreme  Court  hed  juiiediction  to 
esMnsin  end  eel*blieh  boundariee  bclveeii  Ivo  ■lalee,  and  to  reslora  and 
confirm  righla  of  aoreieignty  and  juiisdictioD. 

*  3  DaUu,  331. 


igitized  by  Google 


394  JURISPRUDBNCB  OF  [PwtU; 

had  aot  provided  any  rule  to  regulate  the  proceedings 
on  appeal,  the  court  |could  not  exercise  aa  appellate 
jorisdictioa  ;  and  if  a  rule  be  provided>  the  court  could 
not  depart  &om  it.  In  pursuance  of  this  principle,  the 
court  decided,  in  dark  v.  Bazadone,^  that  a  writ  of  er- 
ror did  not  lie  to  that  court  from  a  court  of  the  United 
States'  territory  aorthwest  of  the  Ohio,  because  the  act 
of  congress  had  not  authorized  an  appeal  or  writ  of  er- 
ror from  such  a  court.  It  was  urged,  that  the  judicial 
power  extended  to  all  cases  arising  under  the  constitu- 
tion, and  that  where  a  Supreme  Court  had  not  original, 
it  had  appellate  jurisdiction,  with  such  exceptions  and 
under  such  n^latioos  aa  congress  should  make ;  and 
that  the  appellate  power  was  derived  from  the  consti- 
tution, and  must  be  full  and  complete,  in  all 
•325  cases  appertaining  to  the  federal  judiciary,  "where 
congress  had  ^ot  by  law  interfered  and  con- 
trolled it,  by  exceptiona  and  regulations'  The  court, 
however,  adhered  to  the  doctrine  which  they  bad  be- 
fore laid  down,  and  proceeded  upon  the  principle, 
that  though  the  appellate  powers  of  the  court  were 
given  by  the  constitution,  they  were  limited  entirely  by 
the  judiciary  statutes,  which  are  to  be  understood  as 
tnaking  exceptions  to  the  appellate  jurisdiction  of  the 
court,  and  to  imply  a  negative  on  the  exercise  of  such 
a  power,  in  every  case  but  those  in  which  it  is  affirma- 
tively given  and  described  by  statute.  This  wbs  the 
principle  also  explicitly  declared  in  the  case  of  The  United 
Statai  V.  More^  and  in  the  case  of  Durowweau  v.  Tht 
United  Stata."  In  the  first  of  those  cases,  the  rule  of 
construction  was  carried  to  the  extent  of  holding  that 
no  appealer  writ  of  error  lay  in  a  criminal  case  from 
the  Circuit  Conrt  of  the  District  of  Columbia,  because 


b  3  Craneh,  159.  •  6  Craneh,  307. 
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the  appellate  jurisdiction,  as  to  that  district,  applied, 
by  the  terms  of  the  statute,  to  civil  cases  only.  The 
rule  was  afterwards,  in  ex  parte  Keatney,*  laid  down 
generally,  that  the  Supreme  Court  bad  no  appellate  ju- 
risdiction from  circuit  courts  in  criminEil  casea  confided 
to  it  by  the  laws  of  the  United  States,  JVor  has  it  any 
appellate  jurisdiction  over  a  judgment  of  the  circuit 
courts,  in  cases  brought  before  it  by  tvrit  of  error  fium  a 
district  court,  though  it  has  over  judgments  and  de- 
crees of  the  circuit  courts,  in  suits  brought  before 
them  by  appeal  from  the  district  courts.'' 

(5.)  The  constitution  says,  that  the  judicial  power  JooiEii 
shall  extend  to  all  casea  arising  under  the  eonstitutioD,  ^^<<||W 
laws  and  treaties  of  the  United  States  ;  and  it  has  been  5j.*SS2g 
made  a  question,  as  to  what  was  a  ctue  arising  •niun™. 

under  a  treaty.  In  ^Ovnngi  v.  Norv!ood,'  there  *326 
was  an  ejectment  between  two  citizens  of  Mary- 
land, for  lands  in  that  state  ;  and  the  defendant  set  up 
an  outstanding  title  in  a  British  subject,  which  he  con- 
tended was  protected  by  the  British  treaty  of  1794. 
The  Court  of  Appeals  decided  against  the  title  thus  set 
up ;  and  the  Supreme  Court  of  the  United  States  held 
that  not  to  be  a  case  within  the  appellate  jurisdiction  of 
the  court,  because  it  was  not  a  case  arising  under  the 
treaty.     The  treaty  itself  was  not  drawn  in  question, 


•  7  Wltmttn,  36.  £i  p*rli  Waltin*.  3  Prtn-J*  S.  193.  7  PtUr^  U.  S. 
Sep.  568.  S.  P. 

k  United  States  T.  Goodwin,  7  Cranei,  108.  United  8i«tM  t.  Oordon, 
Ibid.  387.  But  Me  tapra,  p.  999,  dow  altered  by  act  of  congreaa.  Mr 
Juilics  Story,  in  the  case  £x  portt  Ckritty,  3  JTnrord,  399.  317,  etsled 
that  DO  appeal  wu  given  or  lies  from  the  Judgmenu  either  of  the  Diatricl  at 
Circuit  Conrls  in  criminal  eaaas.  So  it  wai  adjudged  that  the  Supreme 
Conn  has  no  powei  of  appeal  from  iba  dscreei  of  the  Distttci  Court  aitong 
in  bankniplcj,  nor  no  power  to  iaaue  a  prohitution,  sicepi  when  the  Diairici 
CoQTl  ia  proceeding  aa  a  court  of  admiralty  and  maritime  jurisdiction.  See 
bIso  injra,  p.  383. 

•  S  CVonei,  344. 


igitized  by  Google 


826  JDRISPRODENCE  OF  tP"*  H- 

either  directly  or  incidentally.  The  title  in  question 
did  not  grow  out  of  the  treaty,  and  as  the  claim  was 
not  under  the  treaty,  the  title  was  not  protected  by  it ; 
£tnd  whether  the  treaty  was  an  obstacle  to  the  re- 
covery, was  then  a  question  exclusively  for  the  state 
court.' 
*M^!^  (6.)  The  judiciary  act  of  1789  required,  on  error  or 
^^2^  ^  appeal  from  a  state  court,  that  the  error  assigned  appear 
ihBmnd.  qq  t,i,g  (g^^g  ^f  ^.^g  record,  and  immediately  respect 
some  question  aifecting  the  validity  or  construction  of 
the  constitution,  treaties,  statutes  or  authorities  of  the 
Union.  Under  this  act,  it  is  not  necessary  that  the 
record  should  state  in  terras  the  misconstruction  of  the 
authority  of  the  Union,  or  that  it  was  drawn  in  ques- 
tion J  but  it  must  show  some  act  of  congress  applicable 
to  the  case,  to  give  to  the  Supremc'jCourt  appellate 
jurisdiction.  It  will  be  sufficient,  if  it  be  apparent  that 
the  case,  in  point  of  law,  involved  one  of  the  questions 
on  which  the  appellate  jurisdiction  is  made  to  depend 
by  the  26th  section  of  the  judiciary  act  of  1789,  and 
that  the  state  court  must  have  virtually  passed  upon  it.'' 


•  A  can,  in  the  leiue  of  \he  caoBiiiuiion,  Riys  Mr.  Juilice  Story,  (Oini- 
mtnlariei  on  the  Conititaliait,  vol.  iii.  p.  5DT,)  ii  B  Buil  in  law  or  equity,  and 
ariaeB  nhen  some  subject,  touching  the  conatitutioD,  UwB  or  tresliea  of  the 
Unilsd  Slatei,  ia  Bubmitled  id  ibe  conrlB  by  a  party,  who  DMcrlB  hia  rigbia  itt 
Ibe  Tonn  preaciibed  by  law.    See  also  9  (f^ntttm,  619,  and  9  Feten,  S34. 

b  Crtig  T.  Slate  of  Miasouri,  4  Peterf  U.  S.  Etp.  410.  Id  Crowell  t. 
Raadell,  10  Ftlrri,  368,  ibe  Supreme  Court  reviewed  all  tbe  cascB  on  the 
appellate  juriBdiction  of  tbe  cauit  from  the  state  courla  ;  and  il  was  decided, 
that  to  give  the  court  appellate  jurisdictian,  mo  thioga  muat  have  occurred 
and  be  apparent  in  tbe  record,  or  by  neceaaary  inferenee  from  it;  (I.)  ihat 
aome  one  of  the  queadona  stated  in  the  95lh  leclion  of  the  judiciary  act  of 
1789,  did  arise  in  the  court  below,  and  (9.)  that  a  deciaion  waa  actually 
made  thereon  by  the  asma  court  in  the  manner  required  by  the  aoclion-  If 
both  of  iheae  do  not  appear  On  the  record,  tbe  appellate  jnriadiction  faila. 
12  Ptttr;  507.  8.  P.  Ocean  Ina.  Co.  v.  Polleya.  J3  PtUr*.  157,  S.  P. 
Coona  v.  Gallager,  15  Pafcri'  U.  S.  Sep.  18,  a  P.  See,  alao,  QntkUag'* 
Trtatiae,  Sd  edit.  36. 
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But  the  court  has  been  so  precise  upon  this  point,  that 
in  Millerv,  Nichoh,*  notwithstanding  it  was  believed  that 
an  act  of  congress,  giving  the  United  States  priority  in 
cases  of  insolvency,  had  been  disregarded, 
yet,  Ets  the  fact  of  insolvency  'did  not  appear  'SS? 
upon  record,  the  court  decided  thai  they  could 
not  take  jurisdiction  of  the  case.  In  the  exercise  of 
their  appellate  jariediction,  the  Supreme  Court  can  only 
take  notice  of  questions  arising  on  maitert  of  fact  appear- 
ing upon  the  record  ;  and  in  all  cases  where  jurisdiction 
depends  on  the  party,  it  is  the  party  named  in  the 
record." 

(7.)  The  appellate  jurisdiction  may  exist,  though  a  una 
state  be  a  party,  and  it  extends  U>  a  final  judgment  in  amu  m 
state  court,  on  a  case  arising  under  the  authority  of  the 
Union.  The  appellate  powers  of  the  federal  judiciary 
over  the  stale  tribunals  was  again,  and  very  largely 
discussed,  in  the  case  of  Cohent  v.  Virginia;^  and  the 
constitutional  authority  of  the  appellate  jurisdiction  of 
the  Supreme  Court  was  vindicated,  with  great  strength 
of  argument  and  clearness  of  illustration.  The  question 
arose  under  an  actof  congress  instituting  a  lottery  in  the 
District  of  Columbia,  and  the  defendant  below  was 
criminally  prosecuted  for  selling  tickets  in  that  lottery, 
contrary  to  an  act  of  the  legislature  of  Virginia.  Judg- 
ment was  rendered  against  him,  in  the  higbest  court  of 
the  state  in  which  the  cause  was  cognizable,  though  he 
claimed  the  protection  of  the  act  of  congress.  A  writ 
of  error  was  brought  upon  that  judgment  into  the  Su- 
preme Court  of  Uie  United  States,  on  the  ground  that 
the  prosecution  drew  in  question  the  validity  of  the  sta- 


•  4  mtutait,  311. 

h  GovernoT  of  Gaorgis  v.  Madnizo,  1  Fttrnf  V.  S,  Stp.  110.    Hickie  t. 
Starke,  Aid.  9&    Fiiber  y.  Cockerell,  5  iNii94d. 

•  6  FFlMlaR,  S64. 
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tote  in  VirginiH,  as  being  repugnant  to  a  law  of  tbe 
United  States,  and  that  the  decision  was  in  favour  of 
tbe  state  law.  It  was  made  a  great  point  in  the  cassi 
whether  tbe  Supreme  Court  had  any  jurisdiction. 

Tbe  court  decidedi  that  its  appellate  jurisdiction  was 
not  excluded  by  tbe  character  of  the  parties,  one  of  them 
being  a  state,  and  tbe  other  a  citizen  of  the  state.  Juris- 
diction was  given  to  the  courts  of  the  Union  in  two 
*3S6  classes  of  cases.  *In  tbe  first,  ^eir  jurisdiction 
depended  on  the  character  of  the  cause,  wboever 
might  he  tbe  parties  ;  and,  in  tbe  second,  it  depended 
entirely  on  tbe  character  of  the  parties,  and  it  was  un- 
important what  might  be  the  subject  of  controversy. 
The  general  govemmeot,  though  limited  as  to  its  objects, 
was  supreme  with  respect  to  those  objects.  It  was  su- 
preme in  alt  cases  in  which  it  was  empowered  to  act. 
A  case  arising  under  the  constitution  and  laws  of  the 
Union,  was  cognizable  is  the  courts  of  the  Union,  who* 
ever  might  be  the  parties  to  that  case.  The  sovereignty 
of  the  states  was  limited  or  surrendered,  in  many  cases, 
where  there  was  no  other  power  conferred  on  congress 
than  a  constructive  power  to  maintain  the  principles  estA- 
bUsbed  in  the  constitution.  One  of  the  iostninieats  by 
which  that  duty  might  be  peaceably  performed,  was  tbe 
judicial  department.  It  was  authorized  to  decide  oU 
ctuei  of  every  description,  arising  under  the  constitntioa, 
laws  and  treaties  of  the  Union ;  and  from  this  general 
grant  of  jurisdiction,  no  exception  is  made  of  those  cases 
in  which  a  state  may  be  a  party.  It  was  likewise  a  po- 
litical axiom,  that  the  judicial  power  of  every  well  coi^ 
stituted  government  must  be  co-extensive  with  the  legis- 
lative power,  and  must  be  capable  of  deciding  every 
judicial  question  which  grows  out  of  the  constitution  and 
laws.  Tbe  mostmiscbievous  consequences  would  follow, 
from  the  absence  of  appellate  jurisdiction  over  a  state 
court  where  a  state  was  a  party,  for  it  would  prostrate 
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the  government  and  laws  of  the  Union  at  the  feet  of 
every  ataie.  The  powers  of  the  government  could  not 
be  executed  by  its  own  meana,  in  any  state  disposed  to 
resist  its  execution  by  a  course  of  legislation.  If  the 
courts  of  the  Unioa  could  not  correct  the  judgments  of 
the  state  courts,  inflicting  penalties  under  state  laws, 
upon  individuals  executing  the  laws  of  the  Union,  each 
member  of  the  confederacy  would  possess  a  tieto  on  the 
will  of  the  whole.  No  government  ought  to  be  so  defec- 
tive in  its  organization,  as  not  to  contain  within  itself 
the  means  of  securing  the  execution  of  its  own 
laws.  If  *each  state  was  left  at  liberty  to  put  its  *339 
own  construction  upon  the  constitutional  powers  of 
congress,  and  to  legislate  in  conformity  to  its  own 
opinion,  and  enforce  its  opinion  by  penalties,  and  to 
resist  or  defeat,  in  the  form  of  law,  the  legitimate  mea- 
sures of  the  Union,  it  would  destroy  the  constitution,  or 
reduce  it  to  the  imbecility  of  the  old  confederation.  To 
prevent  such  mischief  and  ruia,  the  constitution  of  the 
United  States,  most  wisely  and  most  clearly,  conferred 
on  the  judicial  department  the  power  of  construing  the 
constilatioQ  and  laws  in  every  case,  and  of  preserving 
them  from  all  violation  from  every  quarter,  so  far  ae 
judicial  decisions  could  preserve  them. 

The  case  before  the  court  was  one  in  which  jurisdic- 
tion depended  upon  the  character  of  the  cause,  as  it  was 
a  case  arising  under  the  law  of  the  Union.  It  Was  not 
an  ordinary  case  of  a  controversy  between  a  state  ^id 
one  of  its  citizens,  for  there  the  jurisdiction  would  de- 
pend upon  the  character  of  the  parties.  The  court  con- 
cluded, that  the  appellate  power  did  extend  to  the  case, 
though  a  state  was  a  party,  because  it  was  a  case 
touching  the  validity  of  an  actof  congress,  and  the  deci- 
sion of  the  state  court  was  against  its  validity ;  and  in 
all  cases  arising  under  the  constitution,  laws  and  trea- 
ties of  the  Union,  the  jurisdiction  of  the  court  may  be 
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exercised  in  an  appellate  form,  tbougb  a  state  be  a 
party. 

The  court  observed,  that  the  amendment  to  tbe  con- 
stitution, declaring  that  tbe  judicial  power  was  not  to 
be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  a  state  by  individualst 
did  not  apply  to  a  writ  of  error,  which  was  not  a  suit 
against  a  state,  within  the  meaning  of  tbe  constitution ; 
and  the  jurisdiction  of  the  Supreme  Court,  in  cases 
arising  under  the  constitution,  laws  and  treaties  of  tbe 
Union,  may  be  exercised  by  a  writ  of  error  brought 
upon  the  judgment  of  a  state  courL  The  United  States 
are  one  nation  and  one  people,  as  to  all  cases  and 

powers  given  by  the  constitution,  and  the  judicial 
'330  power  *must  be  competent  not  only  to  decide  on 

the  validity  of  the  constitution  or  law  of  a  state,  if  it 
be  repugnant  to  tbe  constitution  or  to  a  law  of  the  United 
States,  but  also  to  decide  on  the  judgment  of  a  state 
tribunal  enforcing  such  unconstitutional  law.  The 
federal  courts  must  either  possess  exclusive  jurisdiction 
in  all  cases  affecting  the  constitution  and  laws  and 
treaties  of  the  Union,  or  they  must  have  power  to  revise 
tbe  judgments  rendered  on  them  by  the  state  tribunals. 
If  the  several  state  courts  had  final  jurisdiction  over  the 
same  cases,  arising  upon  the  same  laws,  it  would  be  a 
hydra  in  government,  from  which  nothing  but  contra- 
diction and  confusion  could  proceed.  Nothing  can  be 
plainer  than  the  proposition,  that  the  Supreme  Court  of 
the  nation  must  have  power  to  revise  the  decisions  of 
local  tribunals  on  questions  which  afiect  the  nation,  or 
the  most  important  ends  of  the  government  might  be 
defeated,  and  we  should  be  no  longer  one  nation  for 
any  efficient  purpose.  The  doctrine  would  go  to  de- 
stroy the  great  fundamental  principles  on  which  the 
fabric  of  the  Union  stands." 

■  la  Williams  v.  I^orria,  and  Monlcomeiy  t.  Hcrntndei,  J3  Witatm, 
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We  have  now  fiaished  the  review  of  the  most  impor- 
tant points  that  have  arisen  in  the  jurisprudence  of  the 
United  States,  on  the  subject  of  the  original  aoi]  appel- 
late jorisdiction  of  the  Supreme  Court.  80  far  as  the 
powers  of  that  court,  under  the  constitution,  and  under 
the  S5th  section  of  the  judiciary  act  of  1789,  have  heen 
drawn  in  question,  they  have  been  maintained  with 
great  success,  and  with  an  equal  display  of  dignity 
and  discretion. 


ilT.  139,  aader  tli«  3Stfa  Motion  of  ibe  jodieiarr  act  of  1789,  c.  30,  ii  was 
held,  that  iha  Suprama  Court  haa  no  appellate  jurudiciioo,  anieia  the  do- 
cnion  in  the  ilals  coail  be  ugmiiut  the  risht  or  title  aet  up  by  Uw  pany 
ander  the  oooaliluUon  or  alatute  of  the  Uaiied  State*,  and  the  tills  de- 
fended Iheiaoo  ;  or  unlaM  the  decison  be  in  favowr  of  a  atate  Uw,  when 
ila  Talidily  waa  qneatioDed,  u  Tepofnant  10  ihe  conaiituiioQ  of  ihia  DDiied 
Statea,  nod  tha  light  of  the  parly  depended  upon  the  atalc  taw.        ^ 
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LECTURE    XVI. 

OF  TBB  nJBISDIOTION  OF  THB  FBDBBAL  OOVBTS,  RT 
EBSPBCT  TO  TBB  COMMON  LAW,  AND  IN  fiSSFBCT 
TO    PAftTIBa. 

(1.)  It  has  been  a  subject  of  much  discussion 
whether  the  courts  of  the  United  States  haTe  a  common 
law  jurisdiction,  and,  if  any,  to  what  extent- 
a_  In  the  case  of  the  United  States  v.  Worrall,^  in  theCir- 
[«cuit  Court  at  Philadelphia,  the  defendant  was  indicted 
iu!and  Anvicted  of  an  attempt  to  bribe  the  commissioner 
of  the  revenue;  and  it  was  contended,  on  the  motion  in 
arrest  of  judgment,  that  the  court  had  no  jurisdiction  of 
the  case,  because  all  the  judicial  authority  of  the  federal 
courts  was  derived,  either  from  the  constitution,  or  the 
acts  of  congress  made  in  pursuance  of  it,  and  an  attempt 
to  bribe  the  commissioner  of  the  revenue  was  not  a  vio- 
lation uf  any  constitutional  or  legislative  prohibition. 
Whenever  congress  shall  think  any  provision  by  law 
necessary  to  carry  into  effect  the  constitutional  powers 
of  the  government,  it  was  said,  they  may  establish  it, 
and  then  a  violation  of  its  sanctions  will  come  within  the 
jurisdiction  of  the  circuit  courts,  which  have  exclusive 
cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States.  Congress  had  pro- 
vided by  law  for  the  punishment  of  various  crimes,  and 
even  for  the  punishment  of  bribery  itself,  in  the  case  of 
a  judge,  an  officer  of  the  cuetoms,  or  an  officer  of  the 
excise ;  but,  in  the  case  of  the  commissioner  of  the  re- 
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venue,  *the  act  of  congress  did  not  create  or  declare 
the  offence.  The  question  then  fairly  and  directly  pre- 
sented itself,  what  was  there  to  render  it  an  offence 
arising  under  the  constitution  or  laws  of  the  United 
States,  and  cognizable  under  their  authority  f  A  case 
arising  under  a  law,  must  mean  a  case  depending  oa 
the  exposition  of  a  law,  in  respect  to  something  which 
the  law  prohibits  or  enjoins  ;  and  if  it  were  sufficient, 
in  order  to  vest  a  jurisdiction  to  try  a  crime,  or  sustain 
an  action,  that  a  federal  officer  was  concerned  and 
affected  by  the  act,  a  source  of  jurisdiction  would  be 
opened,  which  would  destroy  all  the  barriers  between 
the  judicial  authorities  of  the  states  and  the  general 
government.  Though  an  attempt  to  bribe  a  public 
officer  be  an  offence  at  common  law,  the  constitution  of 
the  United  States, contains  no  reference  to  a  common 
law  authority.  Every  power  in  the  constitution  was 
matter  of  definite  and  positive  grant,  and  the  very  pow- 
ers that  were  granted  could  not  take  effect  until  they 
were  exercised  through  the  medium  of  a  law.  Though 
congress  had  the  power  to  make  a  law  which  would 
render  it  criminal  to  offer  a  bribe  to  the  comouseioner 
of  the  revenue,  they  had  not  done  it,  and  the  crime  was 
not  recognised  either  by  the  legislative  or  constitutional 
code  of  the  Union. 

In  answer  to  this  view  of  the  subject,  it  was  observed, 
that  the  oflbnce  was  within  the  terms  of  ihe  constitution, 
for  it  arose  under  the  law  of  the  United  States,  and  was 
an  attempt  by  bribery  to  obstruct  or  prevent  the  execu- 
tion of  the  laws  of  the  Union.  If  the  commissioner  of 
the  revenue  had  accepted  the  bribe,  he  would  have  been 
indictable  in  the  courts  of  the  United  States;  and,  upon 
principles  of  analogy,  the  offence  of  the  person  who 
tempted  it  must  be  equally  cognizable  in  those  courts. 
The  prosecution  against  Henfield,  for  serving  on  board 
a  French  privateer  against  the  Dutch,  was  the  exercise 
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of  a  common  law  power,  applied  to  an  offence  against 
tbe  law^  of  nations,  and  a  breach  of  a  treaty,  which  pro- 
vided no  specific  penally  for  such  a  case. 

The  court  were  divided  in  opinion  on  this  qaestion.- 
In  the  opinion  of  the  circuit  judge,  an  indictment 
*333  at  common  "law  could  not  be  sustained  in  the 
Circuit  Court.  It  was  admitted,  that  congress 
were  authorized  to  define  and  punish  the  crime  of 
bribery ;  but  as  the  act  charged  as  an  offence  in  the  in- 
dictment bad  not  been  declared  by  law  to  be  criminal, 
the  courts  of  the  United  States  could  not  sustain  a  crimi' 
sal  prosecution  for  it.  The  United  States,  in  their  na- 
tional capacity,  have  no  common  law,  and  their  courts 
have  not  any  common  law  jurisdiction  in  criminal  cases, 
and  congress  have  not  provided  by  law  for  the  offence- 
contained  in  the  indictment ;  and  until  they  defined  the' 
offence,  and  prescribed  the  punishment,  he  thought  the 
court  had  not  jurisdiction  of  it. 

The  district  judge  was  of  a  different  opinion,  and  be- 
held that  the  United  States  were  constilutionally  pofr- 
eessed  of  a  common  law  power  lo  punish  misdemeanors, 
and  the  power  might  have  been  exercised  by  congress 
in  the  form  of  a  law,  or  it  might  be  enforced  in  a  course 
of  judicial  proceeding.  The  offence  in  question  was- 
one  against  the  well-being  of  the  United  States,  and  from 
its  very  nature  cognizable  under  their  authority. 

This  case  settled  nothing,  as  the  court  were  divided  ^ 
but  it  contained  some  of  the  principal  arguments  on 
each  side  of  this  nice  and  interesting  constitutional  ques- 
tion. 

In  the  case  of  the  United  Statet  v.  Bvrr,  which  arose 
in  the  Circuit  Court  in  Virginia,  in  1807,  the  Chief  Jus- 
tice of  the  United  States  declared,'  that  the  laws  of  the 


■  Opioiaa  delivered  Saptemlrar  3ii,  1E07,  ind  reported  br  Mr.  SiteJot. 
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several  states  could  not  be  regarded  as  rules  of  decisioB 
in  trials  for  ofiences  against  the  United  States,  because 
no  man  could  be  condemned  or  prosecuted  in  the  fed- 
eral courts  on  a  state  law.  The  expression,  triali  at 
common  law,  used  in  the  31tb  section  of  the  judiciary 
act,  was  not  applicable  to  prosecutions  for  crimes.  It 
applied  lo  civil  suits,  as  contradistinguished  from  crimi- 
jial  prosecutioDs,  and  to  suits  at  common  law,  as  con- 
tradistinguished from  those  which  came  before 
•the  court  sitting  as  a  court  of  equity  and  admi-  •334 
■ralty.  He  admitted,  however,  that  when  the  ju- 
diciary act,  sec.  14,  authorized  the  courts  lo  issue  writs 
not  specially  provided  for  by  statute,  but  which  were 
agreeable  to  the  principta  and  tuaga  of  law,  it  referred 
to  that  generally  recognised  find  long  established  law, 
•which  formed  the  $vhttralum  of  the  laws  of  every  state. 
The  case  of  The  United  Stata  v.  Hudson  Sf  Goodtoittt* 
brought  this  great  question  in  our  national  jurisprudence 
for  the  first  time  before  the  Supreme  Court  of  the  United 
States.  The  question  there  was,  whether  the  Circuit 
"Court  of  the  United  Slates  had  a  common  law  jurisdic- 
tion in  cases  of  libel.  The  defendants  had  been  indicted 
'in  the  CircuitCourt  in  Connecticut,  for  a  libel  on  the  Pre- 
sident of  the  United  States,  and  the  court  was  divided 
on  the  point  of  jurisdiction.  A  majority  of  the  Supreme 
Court  decided,  that  the  circuit  courts  could  not  exercise 
a  common  law  jurisdiction  in  criminal  cases.''  Of  all 
the  courts  which  the  United  States,  under  their  general 
powers,  might  constitute,  the  Supreme  Court  was  the 


•  7  Craaek,  39. 

*  3.  P.  Iirfra,  p.  36).  Uniud  Suiei  t.  BsTun,  p.  369:  Uniiad  Sntat 
T.  Wiltbcrger,  aleo  infra,  p.  364,  and  Vnittd  Statu  r.  AtacWiuii  4  Oa^tt. 
Mart,  Diilricl  Coutl,  Ntw.Yark,  Janu&iy  llth,  1843.  In  the  italea  of 
Ohio  sad  Louiiiani,  it  ia  underalwid  lo  be  held,  thai  tb«re  ia  no  common 
law  Tndictabla  offance,  and  (hat  evBrr  indiclabls  oBance  mutt  b«  (Tonaded 
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only  one  that  possessed  jurisdiction  derived  immediately 
from  the  constitution.  All  other  courts  created  by  the 
general  government,  possessed  no  jurisdiction  but  vhat 
was  given  them  by  the  power  that  created  them,  and 
could  be  vested  with  none  but  what  the  power  ceded 
to  the  general  government  would  authorize  them  to  con- 
fer; and  the  jurisdiction  claimed  in  that  case  has  not 
been  conferred  by  any  legislative  act.  When  a  court  is 
created,  and  its  operations  confined  to  certain  specific 
objects,  it  could  not  assume  a  more  extended  jurisdic- 
tion. Certain  implied  powers  must  necessarily  result 
to  the  courts  of  justice  from  the  nature  of  their  instita- 

tion,  but  jurisdiction  of  crimes  against  the  state 
•S36     was  not  one  of  them.     'To  fine  for  contempt,  to 

imprison  for  contumacy,  to  enforce  the  ohserr- 
ance  of  orders,  are  powers  necessary  to  the  exercise  of 
^1  other  powers,  and  incident  to  the  courts,  without  the 
authority  of  a  statute.  But  to  exercise  criminal  juris- 
diction in  common  law  cases,  was  not  within  their  im- 
plied powers,  and  it  was  necessary  for  congress  to 
make  the  act  a  crime,  to  affix  a  punishment  to  it,  and 
to  declare  the  court  which  should  have  jurisdiction. 

The  general  question  was  afterwards  brought  into 
renewed  discussion,  in  the  Circuit  Court  of  the  United 
States  for  Massachusetts,  in  the  case  of  The  United 
StaUi  v.  Cooliige.*-  Notwithstanding  the  decision  in  the 
case  of  The  United  Statet  v.  Hiidton  Sf  Goodwin,  the 
court  in  Massachusetts  thought  the  question,  in  conse- 
quence of  its  vast  importance,  entitled  to  be  reviewed 
and  again  discussed,  especially  as  the  case  in  the- 
Supreme  Court  had  been  decided  without  argument, 
and  by  a  majority  only  of  the  court.  In  this  case,  the 
defendant  was  indicted  for  an  ofience  committed  on  the 
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high  seas,  in  forcibly  rescuing  a  prize,  which  had  been 
eaptured  by  an  American  cruiser.  The  simple  quea- 
tion  wtis,  whether  the  Circuit  Court  had  jurisdiction  to 
punish  ofifences  against  the  United  States,  which  had 
Bot  been  previously  defined,  and  a  specific  punishment 
affixed  by  statute.  The  judge  who  presided  in  that 
court  did  not  think  it  necessary  to  consider  the  broad 
question,  whether  the  United  States,  as  a  sovereign 
power,  had  entirely  adopted  the  common  law.  He 
admitted  that  the  courts  of  the  United  States  were 
courts  of  limited  jurisdiction,  and  could  not  exercise 
any  authorities  not  confided  to  them  by  the  constitution 
and  laws  made  in  pursuance  of  it.  But  he  insisted  that 
when  an  authority  was  once  lawfully  given,  the  nature 
and  extent  of  that  authority,  and  the  mode  in  which  it 
should  be  exercised,  must  be  regulated  by  the  rules  of 
the  comm<m  law,  and  that  if  this  distinction  was  kept  in 
sight,  it  would  dissipate  the  whole  difficulty  and  obscu- 
rity of  the  sobject. 

*It  was  not  to  be  doubted  that  the  constitution  *336 
and  laws  of  the  United  States  were  made  in  re- 
ference to  the  existence  of  the  common  law,  whatever 
doubts  might  be  entertained  as  to  the  question,  whether 
the  common  law  of  England,  in  its  broadest  sense,  in- 
cluding equity  and  admiralty  as  well  as  legal  doctrines, 
was  the  common  law  of  the  United  States.  In  many 
cases,  the  language  of  the  constitution  and  laws  would 
be  inexplicable  without  referei>ce  to  the  common  law ; 
and  the  existence  of  the  common  law  ia  nor  only  sup- 
posed by  the  constitution,  but  it  is  appealed  to  for  the 
construction  and  interpretation  of  its  powers. 

It  was  competent  for  congress  to  confide  to  the  circuit 
courts,  jurisdiction  of  all  ofiences  against  the  United 
States ;  and  they  have  given  to  it  exclusive  cognizance 
of  most  crimes  and  ofiences  cognizable  under  the  autho- 
rity of  the  United  Slates.     The  words  of  the  11th  sec- 
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tion  of  the  judiciary  act  of  1789  were,  that  the  circuit 
courts  should  have  "  exclusive  cognizance  of  all  the 
crimes  and  offences  cognizable  under  the  authority  of 
Ihe  United  States,  except  where  this  act  otherwise  pro- 
vides, or  the  laws  of  the  United  States  shall  otherwise 
direct."  This  means  all  crimes  and  offences  to  which, 
by  the  constitution  of  the  United  States,  the  judicial 
power  extends,  and  the  jurisdiction  could  not  be  given 
in  more  broad  and  comprehensive  terms.  To  ascertain 
what  are  crimes  and  ounces  against  the  United  State*, 
recourse  must  be  had  to  the  principles  of  the  common 
law,  taken  in  connection  with  the  constitution.*  Thus, 
congress  had  provided  for  the  punishment  of  murderr 
manslaughter  and  perjury.under  certain  circumstances, 
but  had  not  defined  those  crimes.  The  expla- 
*337  nation  of  them  must  be  sought  in,  and  'exclu- 
sively governed  by  the  common  law ;  and  upon 
any  other  supposition,  the  judicial  power  of  the  United 
States  would  be  left  io  its  exercise  to  arbitrary  discre- 
tion. In  a  great  variety  of  cases,  arising  under  the 
laws  of  the  United  States,  the  will  of  the  legislature 
cannot  be  executed  unless  by  the  adoption  of  the  com- 
mon law.  The  interpretation  and  exercise  of  the  vested 
jurisdiction  of  the  courts  of  the  United  Stales,  as,  for 
instance,  in  suits  in  equity  and  in  causes  of  admireil^ 
and  maritime  jurisdiction,  and  in  very  many  other  cases, 
must,  in  the  absence  of  positive  law,  be  governed  ex- 
clusively by  the  common  law. 

There  are  many  crimes  and  ofiences,  such  as  offence* 
against  the  sovereignty,  the  public  rights,  the  public 
justice,  the  public  peace,  and  the  public  police  of  the 


•  Jsdgs  Wilwm,  ID  his  ehmige  (o  •  gnnd  jur;  ia  tha  Cirenit  Court  of  iha 
Vniled  SialM,  in  Virginia,  in  1T9I,  obHrred,  ihit  wb  mail  racur  Ut  the 
eommoa  lau-  for  the  definiiion  and  de»cripiian  of  manf  crime*  againii  die 
Uaiied  Statee.    Sea  Wiltmi't  Workt,  toI.  iii.  pp.  871— 977. 
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United  States, which  are  cognizable  under  its  authority; 
and  in  the  exercise  of  the  jurisdiction  of  the  United 
States  over  them,  the  principles  of  the  common  law 
must  be  applied,  in  the  absence  of  statute  regulaiioas. 
Treason,  conspiracies  to  commit  treason,  embezzlement 
-of  public  records,  bribery,  resistance  to  judicial  process, 
riots  and  misdemeanors  on  the  high  seas,  frauds  and 
obstructions  of  the  public  laws  of  trade,  and  robbery 
and  embezzlement  of  the  mail  of  the  United  States,  are 
offences  at  common  law,  and  when  directed  against  the 
United  States,  they  are  oSences  against  the  United 
States,  and,  being  offences,  the  circuit  courts  have  cog- 
nizance of  them,  and  can  try  and  punish  them  upon  the 
principles  of  the  common  law.  The  punishment  must 
be  fine  and  imprisontnent,  for  it  is  a  settled  principle, 
ihat  where  an  offence  exists  to  which  no  specific  pun- 
ishment is  affixed  by  statute,  fine  and  imprisonment  ig 
the  punishment.  The  common  law  is  then  to  be  refer- 
red to,  not  only  as  the  rule  of  decision  in  criminal  trials 
in  the  courts  of  the  United  Slates,  but  in  the  judgment 
or  punishment ;  and  by  common  law  he  meant  the 
word  in  its  largest  sense,  as  including  the  whole  system 
of  English  jurisprudence. 

•It  was  accordingly  concluded,  that  the  circuit  •338 
courts  had  cognizance  of  all  offences  against  the 
United  States,  and  what  those  offences  were,  depended 
upon  the  common  law  applied  to  the  powers  confided 
to  the  United  States,  and  that  the  circuit  courts,  having 
such  cognizance,  might  punish  by  fine  and  imprison- 
ment, where  no  punishment  was  specially  provided  by 
statute.  The  admiralty  was  a  court  of  extensive  crimi- 
nal, as  well  as  civil  jurisdiction ;  and  offences  of  admi- 
ralty jurisdiction  were  exclusively  cognizable  by  the 
United  States,  and  were  offences  against  the  United 
States,  and  punishable  by  fine  and  imprisonment,  when 
ao  other  punishment  was  specially  prescribed. 
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This  case  was  brought  up  to  the  Supreme  Court*  bat 
it  was  not  argued.  A  difierence  of  opinion  still  existed 
among  the  members  of  the  court,  and,  under  the  cir- 
cumstances, the  court  merely  said,  that  they  did  not 
choose  to  review  their  former  decision  in  the  case  of 
The  United  Statu  v.  Hudton  Sf  Goodwin,  or  draw  it  in 
doubt.*  The  decision  was  for  the  defendant,  and,  con- 
sequently,  against  the  claim  to  any  common  law  juris- 
diction in  criminal  cases. 

These  jarring  opinions  and  decisions  of  the  federal 
courts,  have  not  settled  the  general  question  as  to  the 
application  and  influence  of  the  common  law,  upon  clear 
and  definite  principles  ;  and  it  may  stilt  be  consideredr 
in  civil  cases,  as  open  for  further  consideration-  The 
case  of  Hudton  tf  Goodwin  decided  that  the  United' 
8tatea  courts  had  no  jurisdiction  given  them  by  the  con- 
stitution or  by  statute,  over  libels ;  and  the  case  of 
Worrall  decided  that  they  had  no  jurisdiction  in  the 
case  of  an  attempt  to  bribe  a  commissioner  of  the  reve- 
nue. If  that  were  so,  the  common  law  certfunly  could 
not  give  them  any.  The  cases  were  therefore  very 
correctly  decided  upon  the  principle  assumed  by  the- 
court.  But  the  subsequent  case  of  Coolidgc  did  not 
fall  w^ithin  that  principle,  because  the  ofience 
*339  there  charged  *wa8  clearly  a  case  of  admiralty 
jurisdiction,  and  the  courts  of  the  United  States- 
would  seem  to  have  had  general  and  exclusive  jurisdic- 
tion over  the  case.  Mr.  Du  Ponceau,  in  his  "  J)isserta- 
tion  on  the  nature  and  extent  of  the  jurisdiction  of  the 
courts  of  the  United  States,"  has  ably  examined  the 
subject,  and  shed  strong  light  on  this  intricate  and  per> 
plexed  branch  of  the  national  jurisprudence.  He  pur- 
sues the  distinction  originally  taken  in  the  Circuit  Court 


•  1   WhtaUm,  415. 
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in  Massachusetts  I  and  maintains,  that  'we  have  not, 
under  our  federal  government,  any  common  law,  con- 
Bidered  as  a  louree  of  jurudietion  ;  while  on  the  other 
band,  the  common  law,  considered  merely  as  them«an« 
or  itutrwaent  of  exercising  the  jurisdiction  conferred  by 
the  constitution  and  laws  of  the  Union,  does  exist,  and 
forms  a  safe  and  beneficial  system  of  national  jurispru- 
dence. The  courts  cfmnot  derive  their  r^Af  to  act  from 
the  common  law.  They  must  look  for  that  right  to  the 
constitution  and  law  of  the  United  States.  But  when 
the  general  jurisdiction  and  authority  is  given,  as  in 
cases  of  admiralty  and  maritime  jurisdiction,  the  rvlet 
of  axiion  under  that  jurisdiction,  if  not  prescribed  by 
statute,  may  and  must  be  taken  from  the  common  law, 
when  they  are  applicable,  because  they  are  necessary  to 
give  effect  to  the  jurisdiction.* 

The  principle  assumed  by  the  courts  in  the  cases  of 
Worrall  and  of  Hudson  Sf  Goodwin,  is  considered  to  be 
a  safe  and  sound  principle.  The  mere  circumstance 
that  the  party  injured  by  the  ofience  under  prosecution 
was  an  officer  of  the  government  of  the  United  States, 
does  not  give  jurisdiciion  ;  for  neither  the  constitution, 
nor  the  judicial  acts  founded  upon  it,  gave  the  federal 
courts  a  general  jurisdiction  in  criminal  cases,  affecting 
the  officers  of  goverjiment,  as  they  have  in  cases  affect- 
ing public  ministers  and  consuls.  Because  an 
officer  was  appointed  under  the  constitution,  "that  *340 
would  not  of  itself  reader  all  cases  in  which  they 
were  concerned,  or  might  be  affected,  cases  arising 
nnder  the  constitution  and  laws,  and  cognizable  by  the 
judiciary.  Such  a  wide  construction  would  be  trans- 
ferring legislative  power  to  the  judiciary,  and  vest  it 
with  almost  unlimited  jurisdiction  ;  for  where  is  the  act 


'  Ctti  jurinlitliQ  data  eit,  ta  fBofna  canctna  titt  mdmtur,  tin*  quibut 
j»U4icti0  txplittin  nan  poUtt.     Dig.  3.  1, 3. 
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that  might  not,  in  some  distant  manner,  be  connected 
with  the  constitution  or  laws  of  the  United  States  ?  It 
rests  alone  in  the  discretion  of  congress,  to  throw  over 
the  persons  and  character  of  the  officers  of  the  govern- 
ment, acting  in  their  official  stations,  a  higher  protection 
than  that  afiEbrded  by  the  laws  of  the  states  j  and  when 
laws  are  made  for  that  purpose,  the  federal  courts  will 
be  charged  with  the  duty  of  executing  them. 

This  appears  to  be  sound  doctrine,  and  to  be  deduced 
from  the  cases  which  have  been  mentioned.  There  is 
much  weight  undoubtedly  due  to  the  argument  of  the 
Circuit  Court  in  Massachusetts ;  and  an  attempt  to  bribe 
an  officer  of  the  government,  or  to  libel  an  officer  of  the 
goTernment,  in  relation  to  his  official  acts,  would  seem 
to  be  an  ofience  against  that  government.  They  tend 
directly  to  weaken  or  pervert  the  administration  of  it  | 
and  if  it  once  be  admitted  that  such  acts  amount  to  an 
offence  agaimt  the  United  States,  they  must  of  course  be 
cognizable  under  its  authority,  and  belong  to  the  Juris* 
diction  of  the  circuit  courts.  The  great  difficulty  and 
the  danger  is,  in  leaving  it  to  the  courts  to  say  what  ia 
an  offence  agaimt  the  United  Stttiei,  when  the  law  has  not 
specifically  defined  it.  The  safer  course  undoubtedly 
is,  to  confine  the  jurisdiction  in  criminal  cases  to  ttatute 
offences  duly  defined,  and  to  cases  within  the  expreu 
jurisdiction  given  by  the  constitution.  The  admiralty 
jurisdiction  of  the  federal  courts  is  derived  expressly 
from  the  constitution  ;  and  criminal  cases  belonging  to 
that  jurisdiction  by  the  common  law,  and  by  the  law  of 
nations,  might  well  have  been  supposed  to  be  cognizable 
in  the  admiralty  courts,  without  any  statute  authority. 

If  the  common  law  be  a  rule  of  decision  in  the 
•341    exercise  of  the  "lawful  jurisdiction  of  the  federal 

courts,  why  ought  it  not  to  apply  to  criminal,  as 
well  as  to  civil  cases,  and  upon  the  same  principle,  when 
jurisdiction  is  clearly  vested  ?    If  congress  should,  by 
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law,  authorize  the  district  or  circuit  courts  to  take  cogni- 
zance of  attempts  to  bribe  aa  officer  of  the  government 
in  the  exercise  of  his  official  trust,  and  should  make  no 
further  provision,  the  courts  would,  of  course,  in  the 
description,  deBniiion,  prosecution  and  puaishment  of 
the  ofience,  be  bound  to  follow  those  general  principles 
and  usages,  which  are  not  repugnant  to  the  constitution 
and  laws  of  the  United  States,  and  which  constitute  tire 
common  law  of  the  land,  and  form  the  basis  of  all 
American  jurisprudence.  Though  the  judiciary  power 
of  the  United  States  cannot  take  cognizance  of  offences 
Bt  common  law,  unless  they  have  jurisdiction  over  the 
person  or  subject  matter  given  them  by  the  constitution 
or  laws  made  in  pursuance  of  it ;  yet,  when  the  juris- 
diction is  once  granted,  the  common  law,  under  the 
correction  of  the  constitution  and  statute  law  of  the 
United  States,  would  seem  to  be  a  necessary  and  a  safe 
guide,  in  all  cases,  civil  and  criminal,  arising  under  the 
exercise  of  that  jurisdiction,  and  not  specially  provided 
for  by  statute.  Without  aucb  a  guide,  the  courts  would 
be  left  to  a  dangerous  discretion,  and  to  roam  at  targe 
in  the  trackless  &etd  of  their  own  imaginations.* 


■  Jtfilitory  and  naval  erimtt  and  afftjieH,  cammitKd  wbile  the  purljr  La 
■tiached  to,  and  under  the  immediile  aulhorily  of  (he  armr  or  navy  of  the 

United  States,  and  in  bcIubI  Bervice,  are  not  cognizable  under  the  annman 
late  juriadiclion  of  ihe  courli  of  ibe  United  Stateg.  The^  are  not  included 
in  tha  judiciarj'  act  of  S4th  September,  1789.  They  are  cognizable  in  the 
military  and  navat  courts  martlDl  inaLiiuted  under  Ibo  ncte  of  congreaa. 
The  Circnil  and  Diatricl  Courts  of  the  United  Slates  ha*o  no  criminal  juria. 
diction  bnt  what  Is  axpreaaly  coDferrsd  upon  them  by  elatute.  United  Stales 
T.  Hudson,  7  Cranch,  32.  United  States  v.Beiane.S  TFAt<i(m,336.  Waah. 
inglon,  J.,  in  Houston  t.  Moore,  5  IVktnlon,  29.  Serjeant'*  ConitHutionat 
Ian,  131,  (1st  edit.)  vide  sup-o,  pp.  334.  and  infra,  pp.  362,  363,  364.  It 
Menied,  howeTer,  to  he  left  as  an  onBcllIed  question,  in  ihe  caae  of  the 
Vnittd  SlaUi  j.  MeKatxie,  infra,  p.  3G3,  whether  Ihe  military  and  natal 
•nnrls  of  the  United  Siatea  and  the  courts  of  civil  jnrisdiolion  had  concur. 
raitt  pnwera  in  quealians  of  the  above  nature  ander  the  acts  of  cougreaa.    If 
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ApptiMiiaa     The  SupTciQe  Couit  of  the  United  States,  in  Rohuuon 
moo  law  toT.  Campbell,*'  went  fax  towards  the  admissioa  of  the  ex- 


they  hul,  *»  acqailUl  br  ■  conn  nuituJ  woald  b«  &  (ar  M  uj  criminal 
proceeding  in  anr  other  court,  for  do  penon  ia  w  be  pal  in  jeopardy  iwioa 
for  iha  uma  oSencr.  The  beller  opinion  in  that  eaae  would  alto  be,  Ihat  a 
proeecution,  ineliluled  and  pending  before  a  naval  tribuoal,  would  be  a 
(ood  plea  io  aiafenenl  of  Bn]>  prowcution  ■nbaequendj  inatitatad  in  a 
HIional  ciTil  court  of  ctiniinal  juriadiclion  ;  for  il  would  be  nqjuit,  abanrd 
and  Inpraciicahle,  to  bave  a  tiiel  far  ibe  Hine  crime  going  on  ii  the  ume 
lime  in  two  diitinct  co-ordinete  tribuoKle,  under  the  eame  K01e^lmen^  The 
one  lhat  fint  lakee  eagniiencB  of  the  caae,  aitache*  to  iuelf,  of  cddim,  eX' 
elouTe  juriMJietjoit.  See  infra,  tuL  ii.  19S — 1!U.  The  aouiider  doctrine, 
however,  ia,  that  the  aci  of  congrew  of  April  93d,  1800,  c.  33,  creeting  a 
nanl  code  of  mu-tial  law  Tor  the  trial  of  crime*  end  offencee  commilled  in 
the  naval  eervice,  withdreir  the  cognixance  of  crimee  in  the  naval  eervice 
ttma  courte  of  civil  juriadiclion,  and  placed  them  txtitatntly  in  coune  mar- 
ital BciiDg  under  a  dieiincc  and  peculiar  code,  and  which  Lord  MaaeSeld 
termed  "  a  eea  military  code,  which  the  wiedom  of  agee  had  formed."  That 
act  of  eongrev  epeciBcd  pariicuiar  crimes  cognizable  br  netal  courte  mar> 
tial,  and  alio  declared,  ihel  all  crimee  committed  by  pereone  belonging  to 
the  navy,  and  not  therein  epecified,  should  be  puniebed  "  according  to  the 
law*  and  euttoms  io  such  caeei  at  eea."  The  opinion!  of  Lord  MaiieGeU 
and  Lord  Loughboraogh,  in  JobaelDne  r.  Sutton,  I  Term  R.  54S,  conleia 
prindptes  which  go  fer,  by  their  mieterly  itrength,  to  establitb  the  neceesity 
and  juatice  of  the  eicluaive  juriediclion  of  tbe  military  tribunale,  in  caeee  of 
crimee  committed  in  the  navel  eervice,  for  it  ia  in  that  service  that  com. 
mandera  muet  act  "  upoti  delicate  euepicione — upon  the  evidence  of  their 
ownoya; — that  they  muei  give  desperate  commands; — ibat  they  muet  re. 
quire  inelBDtaneous  obedience  ; — and  a  military  tribunal  iecspsble  of  feeling 
all  these  eircumstancee."  He  further  observes,  that "  where  a  man  is  charged 
with  an  ofience  sgeinel  the  articles,  or,  where  the  irlicles  are  silent,  agsinsl 
tbe  usages  of  the  navy,  be  cso  only  be  tried  by  a  court  tnartial."  The  4th 
•ection  of  the  act  of  coogresa  of  March  3d,  1835,  c.  976,  cammonly  called 
the  crimes  act,  aeetne  to  be  eaeentially  a  repetition  of  the  Sih  eeclion  of  the 
act  of  congreee  of  April  30th,  1790,  c.  36,  and  that  provlaiou  did  not  epply  to 
the  navy  of  tbe  United  Slatee,  for  it  withlield  that  txprtn  juritdution  to  the 
courte  of  the  United  States  which  tbo  cases  already  cited  would  ecem  lore, 
quire.  We  woald  have  expected  some  express  jurirdic lion  given  to  the  civil 
courts  over  crimes  at  eea  io  the  United  Slalea  navy,  after  the  ensctment  of 
the  navel  code  of  1800,  and  the  specific  provisions  (herein  for  the  punish- 
ment of  crimes  committed  in  tbe  navy,  bj  naval  courts  martial,  if  such  had 
been  the  policy  and  intention  of  the  law.  Not  only  a  sound  construction  of 
tbe  siatute  law,  bat  the  diacipline  and  efficiency  of  the  navsl  military  ser- 
vice, strongly  tusiaiii  this  conclusion.    It  is  not  a  qaestioo  stiBcepliblB  of 
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istence  and  application  of  the  common  law  to  civil  cases 
in  the  federal  courts.  The  judiciary  act  of  1789,i>  had 
declared,  that  the  laws  of  the  several  states,  except 
where  the  coaatitutioQ,  treaties  or  statutes  of  the  Union 
otherwise  required,  should  be  regarded  as  rules  of  deci- 
sion in  triaU  at  common  law  is  the  courts  of  the  United 
States,  in  cases  where  they  applied.^  The  subsequent 
act  of  May  8th,  1792,  for  regulating  processes  in 
the  courts  of  the  United  States,''  confirmed  ""  the     *9i2 


doubt,  thai  coDgren  may,  under  ibe  coaKinilioii,  confer  upon  couiU  martial 
in  (he  Brnir  lud  navy  ihe  trial  and  puDiabment  of  Crimea,  capital  and  ollier> 
wiie,  for  ihey  are  autboriied  "  la  make  rulea  for  the  goTernment  and  tefn. 
lalion  of  the  lend  end  niTil  roicea,-"  and  caaea  "  anaiiig  in  the  land  and 
naval  forcea"  are  excepted  from  the  prariaian,  that  "  no  penoti  aball  be 
held  (0  answer  fnr  a  capilal  or  olberwiae  inlanioiia  crime,  unlesa  on  a  prB- 
aenlmeni  or  Indictment  of  a  grand  jury."  Militan/  Inn  ia  s  Ryitem  of  regu. 
latioQH  for  the  goTernmenl  of  the  armiea  in  (he  aervice  of  ibe  United  Statea, 
autbarized  by  the  aci  of  coDgrem  of  April  lOlh,  180G,  and  known  w  the 
arlicUi  d/  mar.  And  natal  law  ii  a  aimilar  ayatem  for  the  ga*etnment  of 
(be  navy,  under  the  act  ofcongreia  of  April  33d,  1800.  But  morftol  lau  ia 
quite  B  diatinct  thing,  and  is  founded  on  paramount  necasaily,  and  proclaimed 
by  a  military  chief.  In  the  case  of  Captain  McEenzie,  above  alluded  to, 
tbe  lubject  of  Juriadiclion  waa  again  brought  before  Judge  Belts,  holding  ihe 
Circuit  Court  of  the  United  Stalea  in  Kew.York,  March  30Lb,  1B43  ;  (U.  S. 
(.  McKeniie,  I  If.  ¥.  Ltgml  Ohteroer,  37]  ;)  and,  after  a  powerful  discoa. 
aion,  ha  iiulrucled  and  cbarged  tbe  grand  jury,  thai  the  juriadiclion  of  the 
naval  court  martial  waa  eieluaive,  and  ibat  tbe  civil  iribnnala  bad  no  juria- 
diclion in  ibe  case  of  CapLain  McJCenzie,  then  on  trial  in  the  harbour  of 
New-York,  before  a  naval  court  martial,  on  a  charge  of  murder  on  lbs  bi^ 
aaaa,  on  board  Ibe  United  States  aloop  of  war  Somera,  by  banging  three  of 
the  crew  far  muiiiiy. 

'  3  Vnrataa,  213.    10  Ibid.  159,  3.  P. 

a  Act  Mlb  Seplembei,  1T89,  c.  SO.  aec.  34. 

*  Thie  pioviaion  waa  inapplicable  lo  the  praelia  of  ibe  national  coarM, 
and  only  furnlahea  a  rule  lo  guide  ihsm  in  ihe  fonnalion  of  their  judgments. 
In  the  cane  of  Swifi  v.  Tyson,  Sup.  Court  V.  8.,  16  Prter*'  E.  1,  it  waa  de- 
dded,  Ihal  tbe  aiaiuie  only  extended  to  the  ttalatet  and  permanent  local 
uaages  of  a  alale,  and  Ibe  conaliuction  ibereof  adopted  by  ihe  local  tribunalf, 
and  to  righa  and  tiilea  to  real  esiaiea,  and  lo  olber  rnallera  immovable  and 
iaira.-(erritorial  in  tfaeir  nature  and  cbaraeieT.  It  did  not  extend  to  contiacli, 
or  olherinMtumeDtaof  aconunarcial  aalure. 

4  Ch.  36.  aac.  3. 
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forms  of  writs,  executions  and  other  process,  except 
their  style,  and  the  forms  and  modes  of  proceeding 
then  used  in  suits  at  common  law  in  the  federal  courts, 
and  declared,  that  the  modes  of  proceeding  in  suits  in 
equity  should  be  according  to  the  principles  and  usages 
of  courts  of  equity."  Bat  all  these  forms  and  mode» 
vere  to  be  "  subject  to  such  alterations  and  additions,  as- 
the  said  courts  respectively  should  in  their  discrettoiii 
deem  expedient,  or  to  such  regulations  as  the  Supreme- 
Court  of  the  United  States  should  think  proper  from  time 
to  tioie  to  prescribe  to  any  circuit  or  district  court  con- 
i%ming  the  same."'    Under  those  provisions,  the  court 


■  Tb«  act  of  congren  of  Mar  19lli,  1838,  c.  68,  nndered  the  fonna  of 
BiMnc  proceaa,  eicepi  the  uyle,  *Dd  the  forma  and  modca  of  procaeding  in 
the  federal  courta  in  thoae  atalea  admitted  iaio  ibe  Onion  Bine*  September 
99lh,  1789,  conformable  to  the  supreme  court*  of  law  and  equilf  in  Ihose 
atalw ;  and  declnred  thai  wrila  of  eisculion,  and  otbcT  final  ptocsaa  in  Ul« 
federal  courta,  should,  except  aa  to  alfle,  be  the  nme  in  each  aiaie  aa  were 
then  (Mbji,  IBSS)  uasd  io  the  courla  of  auch  atatea,  and  with  power  in  the 
bderal  courla,  in  their  diacrauon,  to  alter  (heir  final  proceaa  ao  far  aa  lo  con- 
form ii  to  the  fatore  chaagea  in  thai  piooeet  in  the  alate  courta.  The  prac 
tice  of  ihe  aupreme  conrts  of  the  atale  ibuh  in  SeplmUier,  1789,  wag  adopt- 
ed, aubject  to  allerationg  bj  ihe  federal  courla.  1  Paine'*  Bep.  438,  439. 
Warmin  v.  Southard,  10  Wkeatan,  1.  31,  32.  51.  Bank  of  United  Stalea 
T.  Halalead,  10  Wheaten,  51.  1  Ftlei^  CSr.  Stp.  1.  Beera  v.  Haughlen, 
•  i'tln-a'  IT.5.  J7c^.  399. 359— 3S1.  Thoae  modea  and  foims  of  proceeding 
remain  uaafiacled  \>y  aubaequenl  ttitte  ngviationt  on  the  aubject,  for  the 
aot  of  congreaa  did  nnl  adopt  prospectively  auch  alterationa  aa  the  atalea 
might  aflerwarda  make.  Uae  t.  Towoaend,  Wert'i  Bep.  386.  SpHnger 
T.  FoaieT,  I  Slary'i  R.  GOl.  Such  pana  only  of  the  lawa  of  a  atate  aa  are 
applicable  to  the  courla  of  the  United  Slates  are  adopted  \>j  ths  proceaa  act  of 
congreaa.  Apenmltt/ienot  adopted,  being  one  given  againel  a  aharifi'in  defanil. 
Gwyn  V.  Bicedlove,  S  Hmeard,  V.  S.  Sep.  29.  Mr.  Jualice  Slcry  doubted 
whether  congreaa  puaeeaied  constitutional  authority  to  adopt  jn'oajMclioefy, 
alate  legialation  on  any  given  Buhjccl.  3  £umner,  3G3.  When,  therefore, 
the  state  of  Tennesaee,  by  act,  in  1B30,  allowed  lands  aold  on  execution 
to  be  redeemed  on  cartaiD  terms,  it  was  held  ifasl  landa  Ihereaftar  sold  on 
•lecution  under  federal  proceaa,  were  not  redeemable  under  Ihe  proviaiona- 
ef  the  atatute,  for  state  legislation  cannot  interfere  with  the  process  of  Ihe 
federal  courla.  Polk  v.  Douglass,  6  YeTger,203.  Roaa  v.  Duval,  13  Feltrt, 
45,  S.  P.     The  federal  courla  follow  the  deoiaiona  of  the  atale  cQuiia  on  ibe 
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declared  in  the  case  last  referred  to,  that  the  remedies 
in  the.  federal  courts,  at  commoQ  law  and  in  equity, 
were  to  be,  not  according  to  the  practice  of  state  courts, 
*'  but  according  to  the  principles  of  common  law  aad 
equity,  as  distinguished  and  defined  in  that  country  &om 
which  we  derived  our  knowledge  of  those  principles."* 
In  this  view  of  the  subject,  the  common  law  may  be 
cultivated  as  part  of  the  jurisprudence  of  the  United 


coMlniction  of  aiau  laws,  nnlen  the^  come  in  conflict  wilh  the  coulitutiDii 
orlawBorthe  [JoitedStBtn.  10  H^aaiot),  159.  1  Faimft Btp.  SSt.  Thtj 
follow,  also,  thoee  •lalnu*  of  ihe  lereral  statu,  which  preacribe  rnlea  of 
evidence  in  civil  cuea,  in  trials  at  common  Ian.  M'Neil  t.  Holbiook,  13 
Peter*,  84.  The  atate  lawa  which  are  made  lole*  of  deciiioa  in  (he  fedarnl 
courtB,  are  (hoae  which  apply  lo  righti  of  person  and  pioperl;.  United 
Suiiei  T.  Wonion,  1  (roU.  IS.  Mayer  t.  Foolkrod,  1  Watt.  Cir.  Sep.  349. 
Bee,  alao,  i^fra,  vol  it.  376,  note.  State  law*  limituig  aedonB  and  execn- 
tiona  on  judgmenta  are  Tulea  of  property,  and  hecome  mlei  of  declaion  in 
ihe  federal  eoarte.  Kosi  v.  Dnval,  13  Ptltri,  45.  By  act  of  con|[reBa  of 
Angiut  S3,  184!1,  e.  IBS,  the  Supreme  Court  bat  power  to  preacribe,  regD> 
late  and  alter  the  forma  of  procesa  in  iha  Diatiict  and  Circuit  ConrD,  the 
forma  of  pleading  in  aoita  al  common  law,  or  in  admiralty,  or  in  equtty,  and 
of  taking  legtiiDOny  and  of  entering  decrees,  and  generally  to  regulate  the 
whole  practice  of  ihs  courts.  The  mZee  ej  raelica  in  admirsUy  cases,  on 
the  inatanee  side  of  the  District  Court,  were  eaubliahed  in  pnrauance  of  the 
act  of  !13d  August,  IB13,c.lB8.  See  those  rulea  in  3  JT.  F.  i>;al  Oimrcer, 
357.  With  respect  to  the  common  law  as  a  part  of  federal  jurisprudence, 
the  Supreme  Court  declared,  in  Wbeaion  1.  Donaldson,  B  Feteri'  E.  658, 
that  there  could  not  be  a  common  law  of  the  United  States.  Each  of  the 
states  baa  ita  local  uaagas,  customs  and  common  law.  Tliare  wu  no  prin- 
ciple which  pervades  the  Union,  and  has  the  authority  of  law,  that  is  not 
embodied  in  th«  constitution  and  laws  of  the  Union.  The  common  law 
coold  be  made  a  part  of  our  federal  system  only  by  legislative  adoption, 
tmd  whan  a  common  law  right  is  assarted,  the  courts  loolt  (o  the  stale  in 
which  ihe  coolroTetty  originated. 

>  Though  ihere  be  no  equity  stale  courts,  that  does  not  prcTsnt  tbs  ex- 
ercise of  equity  jurisdiction  in  the  conrta  of  the  United  States;  they  adopt 
and  follow  the  equity  jurisprudence  existing  in  Eln^od.  The  District 
Couit  of  Louisiana  baa  accordingly  equity  powan,  and  it  is  bound  to  pro- 
ceed in  equity  cauaea  according  to  the  principles,  mlsi  and  usages  which 
belong  to  Ihe  conrta  of  equity,  aa  conCradiatinguiahed  from  conns  of  com. 
mon  law.  Gainea  v.  Retf,  15  FtlrriT  V.  &  Btp.  9.  Lorman  v.  Clarke, 
3  mLtm'i  E.  568. 571. 
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States.  In  its  improved  condition  in  England,  and  eepe- 
ciaUy  in  its  improved  and  varied  condition  in  this  coun- 
try, under  the  benign  influence  of  an  expanded  com- 
merce, of  enlightened  justice,  of  republican  principles, 
and  of  sound  philosophy,  the  common  law  has  become 
a  code  of  matured  ethics  and  enlarged  civil  wisdom, 
admirably  adapted  to  promote  and  secure  the  freedom 
and  happiness  of  social  life.  It  has  proved  to  be  a  sys- 
tem replete  with  vigorous  and  healthy  principles,  emi- 
nently conducive  to  the  growth  of  civil  liberty ;  and  it 
is  in  no  instance  disgraced  by  such  a  slavish  political 
maxim  as  that  with  which  the  Institutes  of  Justinian 
are  introduced."    It  is  the  common  jurisprudence  of  the 

United  States,  and  was  brought  with  them  as 
*343     *coIonists  from  England,  and  established  here, 

to/ar  as  it  was  adapted  to  our  institutions  and 
circumstances.  It  was  claimed  by  the  congress  of  the 
United  Colonies,  in  1774,  as  a  branch  of  those  "indu- 
bitable rights  and  liberties  to  which  the  respective  colo- 
nies are  entitled."''  It  fills  up  every  interstice,  and  oc- 
cupies every  wide  space  which  the  statute  law  cannot 
occupy.  Its  principles  may  be  compared  to  the  influ- 
ence of  the  liberal  arts  and  sciences  ;  adveriis  per/ugium 
ac  toloAvim  prahent ;  delectanl  domi,  non  impediunt  forit ; 
^pemoctant  nobUcum,  peregrinantur,  rtitlicantUT.  To  use 
the  words  of  the  learned  jurist  to  whom  I  have  already 
alluded,'  "we live  in  the  midst  of  the  common  law,  we 


'  Qiitd  print^  ^aeuil,  bgi*  iaiet  tigvrrm.    Intl.  1,9.6. 

b  DeclaTaliaaefBigiUafOeteberlitk.l'ni.  JournaU  of  Cangren,  vol 
i.p.S8. 

■  Dv  Foneeau  on  Juriidieticn,  p.  91.  See,  also,  I  Story'*  Cimtm,  on  Ih 
Canrtitution,  140, 141.  Vol.  ii.  pp.  264—368.  Tbe  leRraed  commenutor,  in 
the  volume  lut  cited,  My,  and,  in  my  opinion,  aatieracturitf  conicnds,  that 
ths  common  law,  in  Ihe  abaence  of  poailive  ilatule  1i.w,  regulales,  interprets 
and  controls  Iha  powera  and  dnlisa  of  tbe  Court  of  Impeichmenta  under 
the  conitilulion  of  tbe  United  Siatea ;  and  tfaoogb  the  common  law  cannot 
be  the  foundation  of  a  jurisdiction  not  given  by  tbe  e 
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inhale  it  at  every  breath,  imbibe  it  at  every  pore  ;  we  I 
meet  with  it  when  we  wake  and  when  we  lay  down  ti 
sleep,  when  we  travel  and  when  we  stay  at  home ;  and  I 
it  13  interwoven  with  tbe  very  idiom  that  we  speak; 
and  we  cannot  Jeam  another  system  of  laws,  without 
learning,  at  the  same  time,  another  language." 

II.  The  jurisdiction  of  the  federal  courts  ratwrne 
penottarum,  and  depending  on  ihe  relative  character  of 
the  litigant  parties,  has  been  the  subject  of  much  judicial 
discussion.  The  constitutioa  gives  jurisdiction  to  the 
federal  courts  of  all  suits  between  aliens  and  citizens, 
and  between  resident  citizens  of  different  states,*  and 
we  have  a  series  of  judicial  decisions  on  that  subject. 
If  the  case  arises  under  the  constitution,  laws  or 
treaties  of  the  Union,  it  is  immaterial  who  may  be 
parties,  for  the  subject  matter  gives  jurisdiction ;  and  if 
it  arises  between  aliens  find  citizens,  or  between  citi- 
zens of  different  states,  it  ia  immaterial  what  may  be 
the  nature  of  the  controversy,  for  the  character  of  the 
parties  gives  jurisdiction. 

In  Biiigham  t.  Caiot,*'  the  Supreme  Court  held,  that  it  Juriidicii 
was  necessary  to  set  forth  the  citizenship  of  the  re-  iw  <>  ■  p 

spective  "parties,  or  the  alienage  when  a  foreigner  *344 
was  concerned,  by  positive  averments,  in  order  to 
bring  the  case  within  the  jurisdiction  of  the  Circuit  Court; 
and  that  if  there  was  not  a  sufficient  allegation  for  that 
purpose  on  record,  no  jurisdiction  of  the  suit  would  be 
sustained.  The  same  doctrine  was  maintained  in  Tur- 
ner V.  EnvtUe,"  and  in  Turner  v.  The  Bank  of  North 
America  ^^tLad  it  wfts  declared,  that  the  Circuit  Court 


thtt  jariidicCian,  when  given,  acuchea,  aad  i<  to  be  eiercised  aceerdiag  lo 
the  rolei  or  the  common  law.  Weie  it  othtiwise,  there  would  be  nothing 
to  exempt  u  from  en  abeolnle  deepotiim  oropinioa  and  pnctice. 

■  Ijeaiae  of  Butler  T.  Fariuworth,  4  Walk.  Cir.  Stp.  101. 

i>  3  0aUae,  363.  '4  Dallat,  T.  •14  Ibii.  8. 
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was  a  court  of  limited  jurisdiction,  and  bad  cognizance 
ooly  of  a  few  cases  specially  circumstanced,  and  that 
the  fair  preaumptioo  was,  that  a  cause  was  without  its 
jurisdictioD  till  the  contrary  appeared.  Upon  that  prin- 
ciple the  rule  was  founded,  making  it  necessary  to  set 
forth,  upon  the  record  of  the  Circuit  Court,  the  facts  (m* 
circumstancefl  which  gave  jurisdiction,  either  expressly, 
or  in  such  manner  as  to  render  them  certain  by  legal 
intendmeut-  It  is  necessaiy,  thereibre,  where  the  de- 
fendant appears  to  be  a  citizen  of  one  state,  to  show, 
by  averment,  that  the  plaintiff*  is  a  citizen  of  some  other 
state,  or  an  alien  ;  or,  if  the  suit  be  upon  a  protnissoiy 
note,  by  the  endorsee,  to  show  that  the  original  payee 
was  so ;  for  it  is  his  description,  as  well  as  that  of  the 
endorsee,  which  gives  the  jurisdiction.  But  an^  alien 
cannot  sue  a  citizen  in  the  Circuit  Court  of  the  United 
States,  if  the  latter  be  at  the  time  a  resident  in  a  foreign 
country,  notwithstanding  be  has  property  in  the  district 
which  might  be  attached.  No  compulsory  procees 
under  the  judiciary  act  of  1789,  lies  against  a  person 
who  is  not  at  the  time  an  inhabitant  of,  or  is  not  found 
in,  the  district  in  which  the  process  issues.  This  goes 
to  exclude  from  the  federal  courts  the  proccetling  by 
foreign  attachment  under  the  local  laws  of  the  states.* 
BotwHuei-  The  judiciary  act  of  1789,  sec.  11,  gives  jurisdiction 
fcnMs««w.to  theCircuitCourtwhenati  alien  is  a  par^;  and  it  was 
decided  in  Moaman  v.  Higgitutm,^  that  the  jurisdiction 
was  confined  to  the  case  of  suits  between  citizens  and 

foreigners,  and  did  not  extend  to  suits  between 
*345     alien  and  alien ;  and  that  if  it  appeared  on  record 

that  the  one  party  was  an  alien,  it  must  likewise 
appear  afiBrmatively  that  the  other  party  was  a  citizen. 


>  Pioquet  T.  Swin,  5  Xaten'*  Btp.  39.    Toind  ▼.  Spnpie,  IS  PtUrt, 
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So,  again,  in  Cotirie  v.  Stead,*  it  was  decided  to  the  same 
effect.  The  principle  is,  that  it  must  appear  upon  the 
record,  that  the  character  of  the  parties  supports  the 
jurisdiction ;  and  the  points  in  that  caae  were  re-asserted 
io  ManOiltt  v.  Murray,*'  and  in  Sodgum  v.  Bowerbank,' 
and  in  Sultivait  v.  T/u  Ftltm  Stecanboat  CompoMy.^  In 
Max/ieid  v.  Levy,"  the  question  of  jurisdiction  arising 
from  the  character  of  the  parties,  was  discussed  in  the 
Circuit  Court  in  Pennsylvania,  and  the  court  animad- 
verted ieverely  upon  an  attempt  to  create  a  jarisdiction 
by  fraud,  contrary  to  the  policy  of  the  constitution  and 
the  law.  The  suit  was  an  ejectment  between  citizens  of 
the  same  state,  to  try  title  to  land;  and,  to  give  jarisdic- 
tion to  the  Circuit  Court,  a  deed  was  given,  coUusively, 
and  without  any  consideration,  to  a  citizen  of  another 
state,  for  the  sole  purpose  of  making  him  a  nominal 
plaintiff,  in  order  to  give  the  federal  court  jurisdiction. 
The  court  dismissed  the  suit,  and  observed,  that  the 
constitutioD  and  laws  of  the  United  States  bad  been 
anxious  to  define  by  precise  boundaries,  and  preserve 
with  great  caution,  the  line  between  the  judicial  autho- 
rity of  the  Union  and  that  of  the  individual  states.  No 
contrivance  to  defeat  the  law  of  the  land,  and  create 
jurisdiction  by  fraud,  could  be  tolerated.^  But  if  a 
citizen  of  one  state  thinks  proper  to  change  his  domi- 


■  4  Datta$,  93.  The  omiwion  of  (he  abore  aTennenti,  or  an;  oiher 
lequniie  to  giTs  juriadiciioa,  ii  naner  of  aubatance,  and  not  cared  bf  ver- 
dict. Dor  amendable  after  vanUei,  I  ^aina'*  Sep.  486.  594.  Jaekton  v. 
Twentjrmao,  3  PtUr^  V.  S.  Rtp.  ISG. 

k  4  CraMk.  4&  •  5  Ibid.  303. 

a  6  Wkealmt,  450.     Dodge  t.  Perkina,  4  Mowa'a  Btp.  435.  3.  P. 

*  4  DaOat,  330.  Thia  caae  waa  repudiated  by  Mr.  Jutice  Slor;,  Is 
Sricga  t.  French.  9  Samiur,  S57,  aa  being  erroneoualj  decided. 

'  The  aatia  doctrine  was  held  by  Judge  Wwhiogtoa  in  Hunt  t.  McNeil, 
1  WQtk.  dr.  Jt.  70.  8S.  H-it  in  Brigga  v.  French,  3  Sumntr,  351,  it  wm 
poinMdljr  condemned ;  and  Ihe  judge  held,  Aat  a  converance  of  land  bj  ■ 
dtiian  of  one  atau  la  •  dtiiea  of  another,  for  tb«  pnrpoae  of  enahlin(  iho 
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cil,  and  remove  with  bis  family  to  another  state,  not 
colourably,  but  permanently,  and  with  a  iona 
•346  fiit  intention  to  rtnit  there,  'even  though  his 
object  was  to  avail  himself  of  the  jurisdiction  of 
the  federal  courts,  he  becomes  instantly  a  citizen  of  the 
other  state,  and  may  sue  as  such  in  the  courts  of  the 
United  States.* 

The  doctrine  in  the  original  case  of  .Btn^AoiR  v.  Coiof, 
was  again  confirmed  in  Abercnmbie  t.  Dwptu,^  with 
some  symptoms  of  reluctance ;  and  it  would  seem  that 
the  court  was  not  entirely  satisfied  with  the  precise 
limits  in  which  their  jurisdiction  had  been  circumscribed 
and  embarrassed  by  their  predecessors.  But  in  Straw- 
bridge  V.  Curtiti,  the  limitation  of  the  federal  jurisdic- 
tion was  considered  as  being  still  more  close  and  pre- 
cise. The  Supreme  Court  declared,  that  where  the 
interest  was  joint,  and  two  or  more  persons  were  con- 
cerned in  that  interest,  as  joint  plaintiffs,  or  joint 
defendants,  each  of  them  must  be  competent  to  sue,  or 
liable  to  be  sued,  in  the  federal  courts  ;  and  the  suit  was 
dismissed  in  that  case,  because  some  of  the  plaintiffs 
and  defendants  were  citizens  of  the  same  state.^    The 


Juter  to  intiDtBin  a  bdH  oo  it  ia  the  couria  of  tlie  United  States,  vested  a 
legti  title,  and  a  mraiiger  not  ebdmiiig  nndei  eiihar  of  the  poniei,  had  no 
right  to  inqoire  into  the  motive  of  the  convejance. 

•  Lei»ce  of  Cooper  v.  Galbraiih,  3  WatA.  Or.  Bep.  546.  Case  v.  Cloike, 
5  AtfUM'*  Stp.  TO.  CanleK  t.  Pacific  Ina.  Co.  1  Pai'nc'i  Sep.  594.  In 
Brigga  v.  French,  3  Saamtr,  351,  it  was  held,  (hat  it  waa  sufficient  to  give 
jniistlictlon  to  the  iedenl  oourla,  that  a  citiien  of  one  stale  hsd  rsally,  and 
not  merely  nominall]',  removed  from  one  stall  to  anothet,  tboogh  bia  motive 
uighl  have  been  to  prosecute  a  snit  in  ihe  courn  of  the  United  Statea.  It 
was  anffietent  if  the  plaintiff  was  tn  fact  a  oiiizsn  of  ons  slate  and  ihe 
defendant  of  another.    The  motive  of  the  removal  waa  not  to  be  inquired 

k  1  CraiuiA,  S43.  «  3  Ibid.  967. 

<  But  the  Cireoit  Court  of  the  Oniled  States  ia  not  deprived  of  it*  jarie. 
dictian  atiaing  from  the  character  of  the  party,  by  Joining  with  an  alien  or 
citiien  of  another  state,  a  mm  nominal  party,  who  does  not  posaeaa  (he 
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next  case  that  arose  on  this  subject  was,  whether  a 
corporation  was  a  citizen  within  the  meaning  of  the  con- 
stitution, and  could  sue  in  the  federal  courts  in  conse- 
4pence  of  its  legal  character ;  and  it  was  decided  in  the 
cases  of  the  Hope  Imurance  Company  v,  Boardman,  and 
of  the  Bank  of  the  United  Statet  v.  Deveaux,'  that  a.  cor- 
poration aggregate  was  not,  in  its  corporate  capaci^,  a 
citizen,  and  that  its  right  to  litigate  in  thd  federal 
courts  depended  upon  the  character  of  •theindi-  *9i7 
viduals  who  compose  the  body  politic,  and  which 
character  must  appear  by  proper  averments  upon  the 
record. ••  But  a  corporation  aggregate,  composed  of 
citizens  of  one  state,  may  sue  a  citizen  of  another  state 
in  the  Circuit  Court  of  the  United  Slates.  If  any  of  the 
stockholders  are  citizens  of  the  same  state,  with  the 
defendant,  the  federal  courts  have  no  jurisdiction.  And 
the  rale  relative  to  suits  cmgincdly  instituted  in  the 


Tequitili  eharacier.    SfVaticA,  303.    8  WieaUn,  A51.    I  Paine't  Stp.  HO. 

It  hu  likewise  been  adjudged,  [hat  as  ihe  courli  of  LoaiuBTia  do  not  pro- 
ceed tccDiding  to  the  rules  of  tbe  comman  law,  bul  of  (he  civil  law,  a  init 
may  be  brought  in  the  federal  couna  bj  a  resident  slfen  sgaiuit  one  of  two 
obligun,  bound  WTerallr  as  well  aa  jointly,  who  resides  in  Louisiana,  though 
th*  etiar  obligor  rttiiit  ia  anefAcr  atatt.  Tbe  rule  in  chancery  and  id 
the  civil  law  ii,  that  if  the  court  ena  nuke  a  decree  according  to  jnilice  and 
equity  between  the  parties  before  thetn,  that  decree  ahall  not  be  withheld 
becsuM  a  party  out  of  its  jnrisdicliaD  is  doi  imule  a  defendant,  altbougb  be 
must  have  been  united  in  the  suit  had  he  been  within  reach  of  the  proceii 
of  the  conn.  This  wu  the  principle  of  that  deciaian.  Breedlove  r.  Nicolet, 
.  7  jPeier*"  U.  &  Sep.  413.  See,  also,  Harrison  v.  Uiann,  1  SUfy>t  S.  6*. 
And  now,  by  act  of  congress  of  Fabrnary  Kth,  IB39,  c  3E,  if  there  ba 
■everal  defendants,  and  tnj  one  or  more  of  them  is  not  sn  inbabilaRt  of,  or 
not  found  in  the  district  where  the  suit  is  brought,  and  does  not  voluntarily 
appeal,  the  court  may  entertain  jurisdiction,  and  proceed  against  the  parties 
properly  beibra  it 

•  5  Cnnui,  57.  Gl.  fisnkof  Augusta  r.  Earle,  U  J'etert' £  519.  Wood 
T.  Eartford  Eire  Insurance  Company,  13  Cms.  S,  309,  S.  P. 

k  In  Breilhaupt  v.  The  Bank  of  Georgia,  1  PeUr^  U.  S.  Sip.  338,  it  was 
there  held  that  a  bill,  to  s<Te  jaiisdicticHi,  must  stale  that  the  stockholders 
were  citiien*  of  Oeorgn. 
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courts  of  the  United  States,  requiring  all  the  individuals 
composing  the  roBpecdve  parties  tu  possess  the  requt- 
site  character  to  give  the  court  jarisdictioiii  applies 
equally  to  suits  removed  from  the  state  courts.* 

With  respect  to  the  question  on  the  peculiar  right  of 
the  Bank  of  the  United  States  to  sue  id  the  federal 
courts,  it  was  decided,  in  reference  to  the  first  Bank  of 
the  United  States,  that  no  right  was  conferred  on  that 
bank  by  its  act  of  incorporation  to  sue  in  those  courts. 
It  had  only  the  ordinary  corporate  capacity  to  sne 
and  be  sued  i  and  being  an  invisible,  artificial  being,  a 
mere  legal  entity,  and  not  a  citizen,  its  right  to  sue  most 
depend  upon  the  character  of  the  individuals  of  which 
it  is  composed.  The  constitution  of  the  United  States 
supposed  apprehensions  might  exist,  that  the  tribunals  of 
the  states  would  not  iidtninister  justice  as  impartially  as 
those  of  the  nation,  to  parties  of  every  description,  and 
therefore  it  established  national  tribunals  for  the  deci- 
sion of  controversies  between  aliens  and  a  citizen,  and 
between  citizens  of  different  states.  The  person  whom 
a  corporation  represents  may  be  aliens  or  citizens,  and 
the  controversy  is  between  persons  suing  by  their  cor- 


'  Ward  f.  Arredondo,  1  Faiat'i  Sep.  410.  Bank  of  CnmberlBnd  v.  Willis, 
3  Sumntr,  473.  But  itui  verj  inconvanjent  and  narraw  doeuina  eonlajned 
in  Ibe  caMs  of  Cortin  v.  Btrawlnidge,  3  Cranek,  367,  Bank  of  Unitsd  Statu 
T.  [lareBBi,  5  Craneh,  64,  and  Comm.  and  R.  R.  Bank  of  Viekibarg  v.  Slo. 
Mnb,  14  Ftltr^  S.  60,  wa«  raTiewed  and  OTcrruled  in  the  LoniiTiEle  Rail. 
road  Camp.  T,  LetMn,  in  3  BncnTi't  V.  S.  Sep.  497.  It  wtt  thera  held  . 
that  a  terporation  created  and  doing  biuinen  in  a  stale,  wil  an  tnAaUlONl  of 
the  Blate,  capable  of  being  trealod  aa  a  eitucn,  for  all  purpcaei  of  aaii^  and 
baiug  iiwd,  although  aoioa  of  the  metnbere  of  (he  cnrpoiaiioii  wen  not 
oitiiena  of  tfaa  Blate  in  whieh  (he  aail  waa  brought,  and  allhoDgb  (he  alaw 
itBcirmighl  be  a  member  of  the  corporaUon.  Thii  wu  a  Terf  important  and 
Mtutarr  decision,  and  reinitited  iha  fedetsi  coorta  in  their  eaten(ial  juria. 
diclioo  in  caies  of  Bni(a  between  citiiens  of  difierent  atates.  The  aet  of 
MQgreu  of  the  SSth  February,  1839,  gnve  aid  to  thia  deciaion,  it  being  eon. 
■idered  in  i(a  langaage  and  eonatmction,  aa  an  enlargement  of  juriadictioa 
in  reapect  to  (he  chancier  of  the  paniee. 
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porate  name  for  a  corporate  right,  and  the  indiTidual 
defesdant.  Where  the  members  of  the  corporation  are 
aliene,  nr  citizens  of  a  difibrent  state  from  the 
opposite  party  t  tbey  come  *vitiiin  tbe  leasoo  and  *348 
tenDB  of  the  jurisdiction  of  the  federal  courts. 
Tbe  court  can  look  beyond  the  corporate  name,  and 
notice  the  character  of  these  members,  who  areuotcoD- 
aidered,  to  every  intent,  as  placed  out  of  view,  and 
merged  in  tbe  corporation.  Incorporated  aliens  may 
sue  a  citizen,  or  the  incorporated  citizens  of  one  state 
may  sue  a  citizen  of  another  state,  in  the  federal  courts, 
by  tbeir  corporate  name,  and  tbe  controversy  is  sub- 
stantially between  aliens  and  a  citizen,  or  between  ibe 
citizens  of  one  state  and  those  of  another.  In  that  case, 
tbe  president,  directors  and  company  of  tbe  Bank  of  tbe 
United  States  averred,  that  they  were  citizens  of  Penn- 
sylvania, and  that  the  defendants  were  citizens  of  Oeot- 
gia ;  and  this  averment,  not  traversed  or  denied,  was 
sufficient  to  sustain  tbe  suit  in  tbe  Circuit  Court.  In 
suits  by  the  Bank  of  the  United  States  of  1816,  such  an 
averment  is  not  necessary,  because  the  act  incorpora- 
ting tbe  bank^  authorizes  it  to  sue  and  be  sued  in  the 
circuit  courts  of  the  United  States,  as  well  as  in  the 
state  courts.  Without  such  an  express  provision,  it 
would  have  been  difficult  for  the  Bank  of  tbe  United 
States  ever  to  have  sued  in  tbe  federal  courts,  if  the 
fact  of  citizenship  of  all  tbe  members  was  to  be  scru- 
tinized, for  there  were  probably  few  or  no  states  which 
had  not  some  stockholder  of  the  bank  a  resident 
citizen.''  It  was  indispensable  for  congress  to  provide 
specially  for  a  jurisdiction  over  suits  in  which  the  bank 
was  concerned,  or  no  Jurisdiction  could  well  have  been 


*  Act  of  Otngrtf,  April  10, 1816,  wc  7. 

k  Oibom  t.  United  Slatei  Bank,  9  WiMi»it,  786.    Uwled  SMtw  Bank  t. 
Pluiten'  Bank,  9  WImiIki,  604. 
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sustained.  It  was  truly  observed  by  the  Supreme 
Court,  that  if  the  Bank  of  the  United  States  could  not 
sue  a  person  who  was  a  citizen  of  the  same  state  with 
any  one  of  its  members,  in  the  ciicuit  coorts,  this  dis- 
ability would  defeat  the  power. 

A  trustee  who  holds  the  legal  interest  is  com- 
*349  petent  to  'sue  in  right  of  his  own  character  as  a 
citizen  or  alien,  as  the  case  may  be,  in  the  fede- 
ral courts,  and  without  reference  to  the  character  or 
domicil  of  his  cestui  que  tnat,  unless  he  was  created 
trustee  for  the  fraudulent  purpose  of  giving  jurisdiction.* 
This  rule  equally  applies  to  executors  and  administra- 
tors, who  are  considered  as  the  real  parties  in  interest; 
but  it  does  not  ^ply  to  the  case  of  a  general  assignee 
of  an  insolvent  debtor,  and  he  cannot  sue  in  the  federal 
courts,  if  his  assignor  could  not  have  sued  there.  The 
11th  section  of  the  judiciary  act  will  not  permit  juris- 
diction to  vest  by  itie  assigiuuent  of  a  cAoie  in  action, 
(cases  of  foreign  bills  of  exchange  excepted,)  unless  the 
original  holder  was  entitled  to  sue  ;  and  whether  the 
assignment  was  made  by  the  act  of  the  party,  or  by 
operations  of  law  makes  no  difference  in  the  case.  An 
executor  or  administrator  is  not  an  assignee,  within  the 
meaning  of  the^llth  section  of  the  judiciary  act.'' 

*  Chappedeluna  t.  Dschensaz,  4  Cranek,  306.  308.  Biowne  v.  Strode, 
5  CrannK  303.  8«e,  mko,  5  OnaeA,  91,  and  Childran  t.  Emoiy,  B  Whta. 
Im,  £43.  If  the  Dorainal  pluntiff  and  the  real  defendant  be  eituens  of  the 
ilale,  ret  if  the  puir  for  whoea  dbo  the  aoit  was  brought  wu  a  ciliien  of 
another  alBte,  Ihe  Circait  Court  of  the  United  Siatea  haa  juiiadioiion.  Browne 
T.  Slrode,  luf.    McNntt  v.  Bland,  3  Htnari's  U.  &  B»f.  9. 

k  Sere  t.  Pilot,  G  OawA,  339.  Majer  t.  Fonlkrod,  4  WmL  Oir.  Sep- 
349.  Bat  il  i*  adjudged  that  a  note  parable  to  A,  or  bearar,  ma;  be  aued 
in  the  federal  conrla,  in  hia  own  name,  and  that  Ihe  llih  section  of  thejadi' 
eiai7  act  doaa  not  apply.  Ballard  t.  Bell,  1  Maten,  343.  Halated  t.  Ljod, 
9  JlieLian,  39G.  So  the  holder  of  a  negotiable  note,  payable  to  the  maket'* 
own  ordar,  and  endorasd,  may  ane  the  maker  in  the  federal  court*,  thongll 
the  holder  be  a  oititen  of  another  etale ;  for  the  tight  paaaea  not  by  attigtt. 
mtnt,  but  to  baaret  by  delivery.  Towne  t.  Smith,  U.  8.  C.  C.  Ma*t.  Lm. 
Btporttr  for  Maf,  1846. 
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With  respect  to  the  Diatrict  of  Columbia,  and  to  the 
territorial  districts  of  the  United  States,  thej  are  not 
itatet,  within  the  sense  of  the  constitution  and  of  the  ju- 
diciary act,  so  as  to  enable  a  citizen  thereof  to  sue  a 
citizen  of  one  of  the  states  in  the  federal  courts.  How- 
ever extraordinary  it  might  seem  to  be,  that  the  courts 
of  the  United  States,  which  were  open  to  aliens,  and  to 
the  citizens  of  every  state,  should  be  closed  upon  the 
inhabitants  of  those  districts,  on  the  construction  that 
they  were  not  citizens  of  a  ttate,  yet,  as  the  court  ob- 
served, this  was  a  subject  for  legislative,  and  not  for 
judicial  consideration.* 

•If  the  jurisdiction  of  the  Circuit  Court  be-  *360 
tween  citizens  of  different  states  has  once 
vested,  it  is  not  divested  by  a  subsequent  change  of 
domicil  bf  one  of  the  parties,  and  hia  removal  into  the 
same  state  with  the  adverse  party,  pendente  Hte.^  The 
jurisdiction  depends  upon  the  state  of  things  at  the  time 
the  action  is  brought.  So,  an  endorsee  of  a  note,  who  - 
resides  in  one  state,  may  sue  his  immediate  endorser, 
who  resides  in  another  state,  though  that  immediate  ea- 
dorser  and  the  maker  be  resi/^.ents  of  the  same  state. 
The  endorsement  is  a  new  contract  between  the  parties 
to  the  record,  quite  distinct  from  the  original  note." 

The  case  of  Oibom  v.  The  Banko/the  United  Slates,* 
brought  into  view  important  principles  touching  the  con-  Z' 


■  The  tann  tiaU,  in  the  mius  of  ihe  conatimtion,  (ppliei  oiiljr  to  the  mem- 
ban  of  tha  Amaricui  confederacy,  vai  do««  noi  extend  to  a  temtsrjr  of  the 
United  Statei.  Seton  t.  Hanham,  E.  M.  Charltan't  Gta.  Stp.  374.  Hep. 
bum  T,  Elliey,  9  Oranch,  445.  Corporation  of  New.Orleana  t.  Wiolai,  t 
Witaten,  91. 

b  Morgan  1.  MorffaD,  9  WUainn,  99a  Clnke  t.  Matbewatn,  19  PtUri, 
164. 

•  Toong  r.  Brran,  6  WJuatoti,  146.  MolUn  v.  TotruiM,  9  Wi4aUti, 
537. 

<i  9  Wkeabm,  738. 
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stitutjonal  jurisdiction  of  the  federal  courts,  where  a 
state  claimed  to  be  essentiaUy  a  party.  The  court  de- 
cided, that  the  circuit  courts  had  lawful  juriBdiction, 
under  the  fict  of  congress  incorporating  the  national 
"bank,  of  a  bill  in  equity  brought  by  the  bank  for  the 
purpose  of  protecting  it  in  the  exercise  of  its  franchisee, 
which  were  threatened  to  be  invaded  under  a  law  of  the 
Btate  of  Ohio  i  and  that  as  the  state  itself  could  not  be 
made  a  party  defendant,  the  suit  might  be  maintained 
against  the  officers  and  agents  of  the  state  who  were 
intrusted  with  the  execution  of  such  laws. 

As  the  amendment  to  the  constitution  prohibited  a 
state  to  be  made  a  party  defendant  by  individuals  of 
other  states,  the  court  felt  the  pressure  and  difficult  of 
the  objection,  that  the  state  of  Ohio  waa  substantially  a 
party  defendant,  inasmuch  as  the  process  of  the  court 
in  ^e  suit  acted  directly  upon  the  state,  by  restraining 
its  officers  from  executing  the  law  of  the  state.  The  di- 
rect interest  of  the  state  in  the  suit  was  admitted,  but 
the  objection,  if  it  were  valid,  would  go,  in  its  conse- 
quences, completely  to  destroy  the  powers  of 
*361  *the  Union.  If  the  federal  courts  had  no  jurisdic- 
tion, then  the  agents  of  a  state,  under  an  uncon- 
stitutional law  of  the  state,  might  eurrest  the  execution 
of  any  law  of  the  Uaited  States.  A  state  might  impose 
a  fine  or  penalty  on  any  person  employed  in  the  execu- 
tion of  any  law  of  the  Union,  and  levy  it  by  a  ministe- 
rial officer,  without  the  sanction  even  of  its  own  courts. 
All  the  various  public  officers  of  the  United  States,  such 
as  the  carrier  of  the  mail,  the  collector  of  the  revenue, 
and  the  marshal  of  the  district,  might  be  inhibited,  under 
ruinous  penalties,  from  the  performance  of  their  respec- 
tive duties.  And  if  the  courts  of  the  United  States  can- 
not rightfully  protect  the  agents  who  execute  every  law 
authorized  by  the  constitution,  from  the  direct  action  of 
state  agents  in  the  collection  of  penalties,  they  could 
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not  rightfull  J  protect  tfaoae  who  execute  any  law.  The 
court  insisted,  that  there  was  no  such  deplorable  failure 
of  jurisdiction,  and  that  the  federal  judiciary  mi^t 
rightfully  protect  those  employed  in  carrying  into  exe- 
cution the  laws  of  the  Union  from  the  attempts  of  a  par- 
ticular state,  by  its  agents,  to  resist  the  executioa  of 
those  laws.  It  may  use  preventive  proceedings,  fay  in- 
junction or  otherwise,  against  the  agents  or  officers  of 
the  state,  and  authorize  proceedings  against  the  very 
property  seized  by  the  agent ;  eind  the  court  concluded, 
that  a  suit  brought  against  individuals  for  any  cause 
whatever,  was  not  a  suit  againtt  a  ttate,  in  the  sense  of 
the  constitution.  The  constitution  contemplated  a  dis- 
tinction between  cases  in  which  a  state  was  interested, 
and  those  in  which  it  was  a  party  ;  and  to  be  a  party 
for  the  purpose  of  jurisdiction,  it  is  necessary  to  be  one 
upon  record.  The  constitution  only  intended  a  party  on 
record,  and  to  be  shown  in  the  first  instance  by  tbe 
simple  inspection  of  the  record,  and  that  is  what  is  in- 
tended in  all  cases  where  jurisdiction  depends  upon  the 
party.* 

The  question  of  jurisdiction  depending  upon  the  cha- 
racter and  residence  of  parties,  came  again  into  dis- 
cussion in  the  case  of  The  Bank  of  the   United 
Slalet  V.  The  Planters'  *Ban&  of  Georgia  ;"•  and  it     •368 


■  In  Ihe  csM  of  HcKult  t.  Bland,  3  Hoaard  E.  9,  it  wu  decided,  ihii 
a  eillien  of  anaiher  sute  might  aue  a  ciiiien  of  Mlsaisaippi,  in  ^e  Circuit 
Conn  of  the  United  Btalea,  ibough  he  aaed  in  the  name  of  the  nominal 
plaintiff  or  truates,  who  wai  olao  a  citizen  of  Miaaisaippi,  frondtd  ht  wo* 
tht  purti/  in  intemt.  Mr.  Jubdcs  Daniel  disunted,  and  coDlended,  an  the 
authority  oT  piioi  deciaions,  that  Ihe  juriadiction  depended,  not  on  the  sita- 
Btioii  of  die  paitiea  concerned  in  intereat,  bm  on  tbe  chancier  of  the  parlies 
appearing  on  the  record. 

»  9  Wieatm,  904.  Bank  of  Eenlncky  t.  Winer,  9  Fettr^  V.  &  Sep. 
318.  S.  P.  In  thia  laal  ca«e  it  was  decided  that  an  ineorporaled  bank  waa 
enable,  (hough  ihe  whole  properly  and  control  of  ihe  bank  belonged  to  the 
aiate  incorporaiing  it. 
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was  decided  that  the  circuit  courts  had  jurisdic- 
tion of  suits  brought  by  the  Bank  of  the  Uniled  States 
against  a  state  bank,  notwithstanding  the  state  itself 
was  a  stockholder,  together  with  priva.le  individuals 
who  were  citizens  of  the  same  state  with  some  of  the 
stockholders  of  the  Bank  of  the  United  States.  It  was 
declared,  that  the  state  of  Georgia  was  sot,  as  a  state, 
to  be  deemed  a  par^  defendant,  though  interested  as  a 
stockholder  in  the  defence.  The  slate,  so  far  as  con- 
cerned that  transaction,  was  divested  of  its  sovereign 
character,  and  took  that  of  a  private  citizen  ;  and  this 
principle  applies  to  evei;  case  in  which  the  government 
becomes  a  partner  in  any  trading  company.* 

We  have  seen  how  far  the  courts  of  the  United  States 
have  a  common  law  jurisdiction ;  and  it  appears  to 
have  been  wholly  disclaimed  in  criminal  cases ;  and  the 
true  distinction  would  seem  to  be,  that  all  federal  juris- 
diction in  civil  and  criminal'  cases,  must  be  derived 
from  the  constitution  and  the  laws  made  in  pursuance 
of  it ;  Emd  that  when  the  jurisdiction  is  vested,  the  prin- 
ciples of  the  common  law  are  necessary  to  the  due  ex- 
ercise of  that  jurisdiction.  We  have  seen,  likewise, 
with  what  caution,  and  within  what  precise  limits,  the 
federal  courts  have  exercised  jurisdiction,  in  contro- 
versies between  citizens  and  aliens,  and  between  citi- 
zens of  difierent  states.  In  the  next  lecture  we  shall 
enter  upon  a  particular  examination  of  the  powers  and 
claims  of  the  federal  courts,  relative  to  admiralty  and 
maritime  jurisdiction. 

>  8toi7,  J^  II  Pater*,  349. 
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LECTURE     XVII. 

OF    THE     DISTSIOT    AND     TSBBIIOBIAI.     COUB.IS    OF    THE 
UNITED    STATES. 

The  diatrict  courts  act  as  courts  of  common  law, 
and  also  as  couns  of  admiralty. 

A  distinction  is  made  in  Englaad  between  the  imtance  uminitr 
and  theprize  court  of  admiralty.  The  former  is  tlie  or-rf  »^d»^ 
dinary  admiralty  court,  but  the  latter  is  a  special  and 
extraordinary  jurisdiction;  and  although  it  be  exercised 
by  the  same  person,  it  is  in  no  way  connected  with  the 
former,  either  in  its  origin,  its  mode  of  proceeding,  or 
the  principles  which  govern  it  To  constitute  the  prize 
court,  or  to  caQ  it  into  action  in  time  of  war,  a  special 
commission  issues,  and  the  court  proceeds  summarily, 
and  is  governed  by  general  principles  of  policy,  and  the 
law  of  nations.  This  was  the  doctrine  of  the  English 
court  of  king's  bench,  as  declared  by  Lord  Mansfield  in 
Lindov.  Rodnofj^  and  though  some  parts  of  his  learned 
and  elaborate  opinion  in  that  case  do  not  appear  to  be 
very  clear  and  precise  on  the  point  concerning  the  dif- 
ference in  the  foundation  of  the  powers  of  the  instance 
and  of  the  prize  court  of  admiralty,  yet  I  should  infer 
from  it  that  the  judge  of  the  Enghsh  admiralty  requires 
a  special  commission,  distinct  from  his  ordinary  com- 
mission, to  enable  him,  in  time  of  war,  to  assume  the 
jurisdiction  of  prize.      The  practice  continues  to  this 


^  Atif .  B4t.  613)  Dou. 
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day,  of  issuing  a  special  commisBion,  on  the  breaking 
oat  of  hostilities,  to  the  commissioners  for  executing  the 
office  of  lord  high  admiral,  giving  them  Jurisdiction  in 

prize  cases.* 
*3S4  *Tbe  division  of  the  court  of  admiral^  into  two 
courts  is  said  not  to  have  been  generally  known  to 
the  common  lawyers  of  England  before  the  case  ofLindo 
V.  Rodney  ;  end  yet  it  appears,  from  the  research  made 
in  that  case,  that  the  prize  jurisdiction  was  establisbed 
from  the  earliest  periods  of  the  English  Judicial  history. 
The  instance  court  ia  the  ordinary  and  appropriate  court 
of  admiralty,  and  takes  cognizance  of  the  general  sub- 
jects of  admiralty  jurisdiction,  and  it  proceeds  according 
to  the  civil  and  maritime  law.  The  prize  court  has  ex- 
clusive cognizance  of  matters  of  prize  and  matters  inci- 
dental thereto,  and  it  proceeds  to  hear  and  determine 
according  to  the  coarse  of  the  admiralty  and  the  law 
of  nations.  The  distinction  between  these  two  courts, 
or  rather  between  these  two  departments  of  the  same 
court,  is  kept  up  throughout  all  the  proceedings ;  and 
the  appeals  from  the  decrees  of  these  two  jurisdictions 
are  distinct,  and  made  to  separate  tribimals.  The 
appeal  from  the  instance  court  Ues  to  delegates,  but 
from  the  prize  court  it  lies  to  the  lords  commissioners  of 
appeals  in  prize  causes,  and  who  are  appointed  for  that 
special  purpose. 

Such  is  the  distinction  in  England  between  the  in- 
stance and  the  prize  court  of  admiralty;  and  in  the 
case  of  Kx  parte  Lynch,^  it  was  held,  that  the  jurisdic- 
tion of  the  admiralty  as  a  prize  court,  did  not  cease 
with  the  war,  but  extended  to  all  the  incidents  of  prize, 
and  to  an  indefinite  period  after  the  war.    It  remains 


'  Ei  parte  Lrneb,  1  Maddoek'k  Btp.  15. 
■>  1  MadioeVi  Stp.  IS. 
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to  see  how  far  that  distinction  is  known  or  preserved  in 
the  jurisdiction  of  our  district  courts.' 

It  is  said  by  a  judge,  who  must  have  been  well  ac- 
quainted with  this  subject,  (for  he  was  registrar  of  a 
colonial  court  of  admiralty  before  our  revolution,)  that 
this  distinction  between  the  instance  and  the  prize  court 
was  not  known  to  our  admiralty  proceedings 
under  the  •colony  administrations.*  In  the  case  *36& 
of  Jmnings  v.  Car&on>  the  District  Court  of  Penn- 
sylvania, in  1792,  decided,  that  prize  Jurisdiction  was 
involved  in  the  general  delegation  of  admiral^  and 
maritime  powers,  and  that  congress,  by  the  judiciary 
act  of  1789,  meant  to  convey  to  the  district  courts  all 
the  powers  appertaining  to  admiralty  and  maritime 
jurisdiction,  including  that  of  prize.  Prize  jurisdiction 
was  inherent  in  a  court  of  admiralty,  though  it  was  of 
course  a  dormant  power  until  called  into  activity  by  the 
occurrence  of  war. 

But  notwithstanding  this  early  decision  in  favour  of      i»iu 
,         .  ......    t      i.      .  Coom    1 

the  plenary  jurisdiction  of  the  distnct  courts  as  courts  xiooir 

of  admiralty,  there  was  great  doubt  entertained  in  thisP"""™ 

country,  about  the  year  1793,  whether  the  district  courts 

had  jurisdiction  under  the  act  of  congress  of  1789,  as 

prize  courts.     The  District  Court  of  Maryland  decided 

against  the  jurisdiction,  and  that  decree  was  affirmed  on 

appeal  to  the  Circuit  Court,  00  the  ground  that  a  prize 

cause  was  not  a  civil  cause  of  admiralty  jurisdiction,  but 

rested  on  tbeyi»  belli,  and  that  there  was  no  prize  court 

in  existence  in  the  United  States.     The  same  question 

wascarried  up  to  the  Supreme  Court  of  theUoited  States 

in  February,  1794,  in  the  case  of  GIom  v.  The  Sloop 

Bettey,'  and  was  ably  discussed.     The  Supreme  Court 


'  I  Peln-i'  AAn.  Rip.  5,  6.  »  1  Ibid.  I. 

•  3  Dvlla;  6.    Penhallaw  li,  Doar,  3  Dallu,  54,  8.  P.    6<g,  alto,  ib« 
act  of  congren  of  Jane  36ih,  1813,  hc  6. 
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put  an  end  at  once  to  all  these  difficulties  about  juris- 
diction, by  declaring  that  the  district  courts  of  the 
United  States  possessed  all  the  powers  of  courts  of 
admiralty,  whether  considered  as  instance  or  as  prize 
courts. 

In  the  CEise  of  The  jE^tUoui,'  the  Circuit  Court  in 
Masseichusetts  was  inclined  to  think,  that  the  admiralty, 
from  time  immemorial,  bad  an  inherent  jurisdiction  in 
prize,  because,  if  we  examine  the  most  venerable  rehcs 
of  ancient  maritime  jurisprudence,  we  shall  find  the 
admiralty  in  possession  of  prize  jurisdiction,  independ- 
ent of  any  known  special  commission.  It  seems  to 
have  always  constituted  an  ordinary,  and  not  an  ex- 
traordinary branch  of  the  admiralty  powers ; 
*356  *and  it  is  to  be  observed,  that  Lord  Mansfield 
leaves  the  point  uncertain,  whether  the  prize  and 
the  instance  jurisdictions  were  coeval  in  antiqui^,  or 
whether  the  former  was  constituted  by  special  commis- 
sion. Be  that  as  it  may,  the  equal  jurisdiction  of  the 
admiralty  in  this  country,  as  an  instance  and  as  a  prize 
court,  is  now  definitely  settled  ;  and  if  the  prize  branch 
of  the  jurisdiction  of  the  admiralty  be  not  known  in 
time  of  peace,  it  is  merely  because  its  powers  lie 
dormant,  from  the  want  of  business  to  call  them  into 
action. 

There  is  no  pretence  of  claim  on  the  part  of  courts  of 
common  law,  to  any  share  in  the  prize  jurisdiction  of 
the  courts  of  admiralty.  It  is  necessarily  and  com- 
pletely exclusive  ;  and  we  will  first  lake  a  view  of  the 
jurisdiction  and  powers  of  the  district  courts  in  prize 
cases,  and  then  of  their  ordinary  admiralty  jurisdiction. 
As  prize  questions  are  applicable  to  a  state  of  war,  and 
are  governed  chiefly  by  the  rules  of  the  law  of  nationsr 
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and  the  usages  and  practices  of  the  maritime  powers,  I 
do  not  propose  to  enlarge  on  that  subject  My  object 
will  be,  to  ascertain  the  exact  jurisdiction  of  the  District 
Court,  in  all  its  various  powers  and  complicated  charac- 
ter. I  ahall  consider,  (1.)  Its  character  aa  a  prize 
court.  (S.)  As  a  court  of  criminal  jurisdiction  in  ad- 
miralty. (3.)  The  division  line  between  the  admiralty 
and  the  courts  of  common  law.  (4.)  Its  powers  as  an 
instance  court  of  admiralty.  (S.)  Its  jurisdiction  as  a 
court  of  common  law,  and  clothed  also  with  special 
powers. 

{!•)  Jurisdiction  of  the  prize  count.  Priuconn>, 

The  ordinary  prize  jurisdiction  of  the  admiralty  ex- 
tends to  all  captures  in  war  made  on  the  high  seas.  I 
know  of  no  other  definition  of  prize  goods,  said  Sir 
William  Scott,  in  the  case  of  the  Two  Friendt,^ 
than  that  they  are  goods  *taken  on  the  high  seas,  *357 
jure  belli,  out  of  the  hands  of  the  enemy.  The 
prize  jurisdiction  also  extends  to  captures  in  foreign 
ports  and  harbours,  and  to  captures  made  on  land  by 
naval  forces,  and  upon  surrenders  to  naval  forces, 
either  solely,  or  by  joint  operation  with  land  forces.'' 
It  extends  to  captures  made  in  rivers,  ports  and  har- 
bours of  the  captor's  own  country.  But  as  to  plunder 
or  booty  in  a  mere  continental  land  war,  without  the 
presence  or  intervention  of  any  ships  or  their  crews, 
Lord  Mansfield  admitted,  in  Lindo  v.  Rodney,  there 
was  no  case,  or  authority,  or  principle,  to  enable  hjm  to 
bring  it  within  the  cognizance  of  a  prize  court.*  The 
prize  court  extends  also  to  all  ransom  bills  upon  cap- 


•  1  Bob.  Bip.  338. 

k  lanio  V.  Rodney,  Daug.  Stp.  613,  note. 

•  In  ibe  ease  or  Alexander  T.  The  Duke  of  W«miigton,  9  Aim.  ^Jfyltw, 
35,  Lard  Brougham  HOid,  ibai  military  prize  reiia  upon  tbe  same  princrple* 
of  law  aa  prize  ai  ecu,  (hough  in  general  no  aiainte  pasaea  wiih  reipect 
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tures  at  sea,  and  to  money  received  as  a  ransom  or 
commutation,  on  a  capitulation  to  naval  forces  alone, 
or  jointly  with  lond  forces."  The  federal  courts  have 
asserted  for  the  prize  courts  in  this  country,  a  jurisdic- 
tion equally  as  ample  and  extensive  as  any  claimed  for 
them  in  England.  In  the  case  of  the  Emulout,*'  though 
the  court  gave  no  opinion  as  to  the  right  of  the  admiralty 
to  take  cognizance  of  mere  captures  made  on  the  land, 
exclusively  by  land  forces,  yet  it  was  declared  to  be 
very  clear,  that  its  jurisdiction  was  not  confined  to  cap- 
tures at  sea.  It  took  cognizance  of  all  captures  in 
creeks,  havens  and  rivers,  and  also  of  all  captures  made 
on  land,  where  the  same  had  been  made  by  a  naval 
force,  or  by  co-operation  with  a  naval  force ;  and  this 
exercise  of  jurisdiction  was  settled  by  the  most  solemn 
adjudications.  A  seizure  may  therefore  be  made  in 
port,  in  our  own  country,  as  prize,  if  made  while  the 
property  was  water-borne.  Had  it  been  landed,  and 
remained  on  land,  it  would  have  deserved  considera- 
tion ;  and  no  opinion  was  given,  whether  it  could  have 
been  proceeded  against  as  prize,  under  the  ad- 
•368  miralty  jurisdiction,  or  whether,  •if  liable  to  sei- 
zure and  condemnation  in  our  courts,  the  remedy 
ought  not  to  have  been  pursued  by  a  process  applicable 
to  municipal  confiscations. 

It  is  understood  in  England,  that  the  admiralty, 
merely  by  its  own  adherent  powers,  never  exercises 
jurisdiction  as  to  captures  or  seizures,  as  prize,  made  on 
shore,  without  the  co-operation  of  naval  forces.  In  the 
case  of  the  Ootter  Eems,  cited  by  Sir  William  Scott  in 
the  case  of  the  Two  Friends,'  and  decided  by  the  higb- 


•  Ship)  taken  at  Genoa,  4  Sob.  Sep.  388.     Anthon  T 
D,  note.    Matnunnaire  v,  Kcatiog,  S  Gailinn,  335. 
b  1  Gallivm,  563. 
■   1  Sob.  Eef.  93B. 
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est  authority,  that  of  the  lords  commissioners  of  appealt 
in  1784,  it  was  held,  that  goods  taken  on  shore  as  prize, 
where  there  had  been  no  act  of  capture  on  the  high 
seas,  were  not  to  be  considered  as  prize,  and  that  the 
prize  courts  had  no  jurisdiction  in  such  a  case.  But  it 
is  admitted,  that  if  the  jurisdiction  has  once  attacbedi 
and  the  goods  have  been  taken  at  sea,  they  may  be  fol- 
lowed on  shore  by  the  process  of  the  prize  court,  and 
its  juris  diction  over  them  still  continues.  In  this  respecti 
the  prize  court  seems  more  extensive,  and  to  bold  a 
firmer  jurisdiction,  than  the  instance  court ;  for,  as  to 
cases  of  wreck  and  derelict,  if  the  goods  are  once  on 
shore,  or  landed,  the  cognizance  of  the  common  law 
attaches.* 

Though  the  prize  be  unwarrantably  carried  into  a 
foreign  port,  and  there  delivered  by  the  captors  upon 
security,  the  prize  court  does  not  lose  its  jurisdiction 
over  the  capture,  and  the  questions  incident  to  it.i>  So, 
if  the  prize  be  lost  at  sea,  the  court  may,  notwithstand- 
ing, proceed  to  adjudication,  and  at  the  instance  of  the 
captors  or  the  claimants."  It  has  jurisdiction  likewise, 
though  the  prize  be  actually  lying  within  a  foreign  neu- 
tral territory.  This  is  the  settled  law  of  the  prize  ju- 
risdiction, both  in  England  and  in  this  country.  The 
principle  is,  that  the  possession  of  the  captor,  though  in 
a  neutral  country,  is  considered  to  be  the  pos- 
session *of  his  sovereign  and  svipolatate  curia.*  *359 
But,  it  is  admitted,  that  if  possession  ofthething 
seized  be  actually  as  well  as  constructively  lost,  as  by 
recapture,  escape,  or  a  voluntary  discharge  of  the  cap- 
tured vessel,  the  jurisdiction  of  the  prize  court  over  the 
subject  is  lost.    Though  captured  property  be  unjusd- 


■  The  Two  Frieudi,  1  Btb.  Stp.  937,  238. 
k  The  Fetcook,  4  Eob.  Sep.  135. 
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fiably  or  illegally  converted  by  the  captors,  the  jurisdic- 
tioQ  of  the  prize  court  over  the  case  continues;  but  it 
rests  in  the  sound  discretion  of  the  court,  whelheritwill 
interfere  in  favour  of  the  captors  in  such  cases  ;  and  it 
is  equally  discretionary  in  all  cases  where  the  dispo- 
sition of  the  captured  vessel  and  crew  has  not  been 
according  to  duty.'  The  prize  court  may  always  pro- 
ceed tn  rem,  whenever  the  prize,  or  the  proceeds  of 
the  prize,  can  be  traced  to  the  hands  of  any  person 
whatever;  and  this  it  may  do,  notwithstanding  any 
stipulation  in  the  nature  of  bail  had  been  taken  for  the 
properly.  And  it  is  a  principle  perfectly  well  settled) 
and  constantly  conceded  and  applied,  that  prize  courts 
have  exclusive  jurisdiction,  and  an  enlarged  discretion, 
as  to  the  allowance  of  freight,  damages,  expenses  and 
costs,  in  all  cases  of  captures,  and  as  to  all  torts,  and 
personal  injuries,  ttnd  ill  treatments,  and  abuse  of  power, 
connected  with  captures  jvre  belli  ;  and  the  courts  will 
frequently  award  large  and  hberal  damages  in  those 
cases.'' 

The  prize  courts  may  apply  confiscation  by  way  of 
penalty,  for  fraud  and  misconduct,  in  respect  to 
•860    property  captured  'as  prize,  and  claimed  by 
citizens  or  neutrals."     They  may  decree  a  for- 
feiture of  the  rights  of  prize  against  captors  guilty  of 
gross  irregularity  or  fraud,  or  any  criminal  conduct ; 


>  The  Falcon,  6  Sal.  Sep.  194.  Tbe  Fomona,  1  Dadnnft  Stp.  95. 
L'Enle,  6  Bob.  Bip.  330.  La  Dame  C«cile,  6  Bob.  Sep.  S57.  The  An. 
balls  and  Madeira,  9  GaUtmin,  366. 

0  Le  Cam  v.  Eden,  Doug.  Sep.  534.  The  Amialila  Nanc)',  I  Paint'* 
Sep.  111.  CbamberUin  v.  CLaadler,  3  Mium'i  Brp.  343, 344.  FraUble 
cauie  of  aeiznre  U  a  Bnfficiont  eicuaa  in  the  cats  of  capturea^iirB  hiUi,  and 
on  Id  marine  lorle  generally,  or  ibe  exercise  of  belligerant  righu  lo  a  limited 
exteni nnder  acatnte  proTiaiona.    The  FalmyT*,  13  WXiatiy«,  1. 

•  The  Johanna  Tholen,  6  Boh.  Sep.  79.  Oewell  v.  Figne,  15  £a>ra 
Btp.  to. 
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and,  in  such  cases,  the  property  is  condemned  to  the 
government  generally.* 

(2.)  Criminal  juritdiction  of  the  admiralty. 

The  ordinaiy  admiralty  and  maritime  jurisdiction,  or  uh  i 
exclusive  of  prize  cases,  embraces  all  civil  and  criminal  in  t^^^ 
cases  of  a  maritime  nature ;  and  though  there  does  not 
seem  to  be  any  difficulty  or  doubt  as  to  the  proper 
jurisdiction  of  the  prize  courts,  there  is  a  great  deal  of 
unsettled  discussion  respecting  the  civil  and  criminal 
jurisdiction  of  the  District  Court  as  an  instance  court, 
and  possessing,  under  the  constitution  and  judiciary  act 
of  1789,  admiralty  and  maritime  jurisdiction. 

The  act  of  congress''  gives  to  the  district  courts,  ex- 
clusive of  the  state  courts,  and  concurrently  with  the 
circuit  courts,  cognizance  of  all  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States,  and 
committed  within  their  districts,  or  upon  the  high  seas, 
where  only  a  moderate  corporal  punishment,  or  fine  or 
imprisonment,  is  to  be  inSicted.  This  is  the  ground  of 
the  criminal  jurisdiction  of  the  district  courts ;  and  it  is 
given  to  them  as  district  courts  ;  and  as  it  includes  the 
minor  crimes  and  offences  committed  on  the  high  seas, 
and  cognizable  in  the  coarts  of  admiralty  under  the 
English  law,  the  district  courts  may  be  considered  as 
exercising  the  criminal  jurisdiction  of  a  court  of  admi- 
ralty in  those  cases.  The  constitution  of  the  United 
States  declares,  that  the  judicial  power  of  the  Union 
shall  extend  to  all  cases  of  admiralty  and  maritime  ju- 
risdiction ;  and  it  has  been  supposed*^  that  the 
federal  courts  might,  without  'any  statute,  and  *361 
under  this  general  delegation  of  admiralty  pow- 
ers, have  exercised  criminal  jurisdiction  over  maritime 


•  Cue  o!  the  George,  1  Wktatan,  406.    3  Whealen,  S78.  S.  C. 
k  Acta/  Srpltmhiir(iitk,n99,sec.aanin. 
■  Du  Pmeta»  ro  Juri*4iclion,  pp.  59 — Gl. 
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crimes  and  ofifences.  But  the  courts  of  the  United 
States  have  been  reluctant  to  assume  the  exercise  of 
any  criminal  jurisdiction)  in  admiralty  casesi  which 
was  not  specially  conferred  by  an  act  of  congress.  In 
the  case  of  The  United  Statei  v.  M^GUl,*  the  defendant 
was  indicted  and  tried  in  the  Circuit  Court  in  Phila- 
delphia, for  murder  committed  on  the  high  seas,  and 
the  jurisdiction  of  the  court  was  much  discussed.  One 
nf  the  judges  observed,  that  he  had  ofleo  decided,  that 
the  federal  courts  bad  a  common  law  jurisdiction  in 
criminal  cases ;  but  be  considered,  that  the  crime 
charged  (a  mortal  stroke  having  been  given  on  the  high 
seas,  and  the  death  in  consequence  of  it  happening  on 
land)  was  not  a  case  of  admiralty  and  maritime  juris- 
diction, within  the  meaning  of  the  constitution,  or  of 
tbe  English  admiralty  law,  and  the  prisoner,  on  account 
of  this  defect  of  jurisdiction,  was  acquitted.  The  other 
judge  of  the  court  gave  no  opinion,  whether  that  case 
was  one  of  admiralty  and  maritime  jurisdiction,  upon 
the  general  principles  of  the  admiralty  and  maritime 
law ;  and  be  conGned  himself  to  the  eighth  section  of 
the  penal  act  of  congress  of  April  30th,  1790,  c.  9 ;  and 
the  case  charged  was  not,  by  that  act,  within  tbe  juris- 
diction of  the  Circuit  CourL 

Afterwards,  in  the  case  of  The  United  States  v.  Beoam,*' 
tbe  Supreme  Court,  on  a  case  certified  from  tbe  Massa- 
chusetts circuit,  decided,  that  even  admitting  that  the 
United  States  bad  exclusive  jurisdiction  of  all  cases  of 
admiralty  and  maritime  jurisdiction,  and  admitting  that 
a  murder  committed  on  the  waters  of  a  state  where  the 
tide  ebbs  and  flows,  was  a  case  of  admiralty  ani  mari- 
time jurisdiction,  yet  that  congress  had  not,  by  tbe  8th 
section  of  the  act  of  1790,  c.  9,  "  for  tbe  punishment 


*  3  Wktaton,  836. 
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of  certaia  Crimea  againat  the  United  States,"  conferred 
on  the  conrta  of  the  United  States  juriadiction  over 
•such  murder.  The  act  confined  the  federal  jaris-  *S62 
diction  to  murder  and  other  crimes  and  ounces 
committed  on  the  high  aeas,  or  in  any  river,  harbour, 
basin  or  bay,  out  of  the  jurisdiction  of  any  particular 
state ;  and  the  murder  in  question  was  committed  on 
board  of  a  ship  of  war  of  the  United  States  in  Boston 
harbour,  and  within  the  jurisdiction  of  Massachusetts. 
There  was  no  doubt  of  the  competency  of  the  powers  of 
congress  to  confer  such  a  jurisdiction  in  the  case  of  a 
crime  committed  on  board  of  a  ship  of  war  of  the  United 
States,  wherever  the  ship  might  be ;  but  no  such  power 
had,  to  that  extent,  been  as  yet  exercised  by  congress ; 
and  it  must  have  followed  of  course,  in  that  case,  that 
the  state  courts  had  jurisdiction  of  the  crime  at  common 
law,  for  it  was  committed  within  the  territory  of  the 
state.*  It  was  admitted  to  be  a  clear  point,  that  the  state 
courts  had  cognizance  of  crimes  and  offences  committed 
upon  tide  waters,  in  the  bays  and  harbours  within  their 
respective  territorial  jurisdictions.  And  in  the  case  of 
United  Stattt  v.  Wiltbergtr,^  it  was  decided,  that  the 
the  courts  of  the  United  States  had  no  jurisdiction  of  the 
crime  of  manslaughter  committed  by  the  master  upon 


*  bi  oSeial  opinioiu  comnaaiattad  W  Um  «xeeal!va  goTeminent  in  1S13 
and  1814,  it  waa  eontidared  to  be  a  eleai  poiai,  that  foi  Krara  ciimaa  com. 
mitted  tnfiiB  tit  jtuitiielimul  Umiu  of  the  Uniui  Statu,  on  board 
nalioDal  veaaeU  of  wtir,  the  trial  and  putivhtoent  did  not  belong  to  naval 
conrla  martial,  but  to  tho  ordinaiy  conria  of  law.  OfimmM  of  tht  Attar. 
Bay*  OraarsI,  WaMiigi«a,  1S«1,  toI.  i  pp.  114.  190.  Bnt  the  act  of  cod. 
greaa  of  April  S3d,  1800,  c  33,  "  for  the  belter  goTemmaDiofilie  navy  of  the 
Unilad  Stitea,"  art.  91,  doclaiad  that  iha  crime  of  murder,  when  committed 
bf  any  offiear,  aeamao  or  marine,  belonging  to  aor  pnbljo  atrip  or  featel  of 
tlH  United  Stataa,  ttUieta  the  tenitorial  jnriadicUoa  of  th«  aame,  might  b« 
puniahed  with  death,  by  the  aanteaca  of  a  ooorl  martial 

k  5  Wieatmi,  TG.    See,  alao,  the  caas  of  the  United  Stataa  t.  Darii,  9 
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one  of  the  seamen,  on  board  a  mercbant  vessel  of  tbe 
United  States,  lying  at  anchor  in  the  river  Tigris,  within 
the  empire  of  China,  because  tbe  act  of  congress  of  tbe 
30th  of  April,  1790,  c.  9,  sec.  13,  did  not  reach  such  a 
case,  and  was  confined  to  the  crime  commilted  on  tbe 
high  seas.  Upon  tbe  principle  of  that  decision,  tbe 
offender  could  not  be  judicially  punished,  except  by  the 
Chinese  government;  and  it  was  said,  upon  the  argu- 
ment of  tbe  case,  that  China  disclaimed  the  jurisdiction. 
The  law  was  defective  upon  this  point,  and  a  remedy 
was  provided  by  the  act  of  congress  of  3d  March,  1835, 
c.  67,  sec.  5,  which  declared,  that  if  any  ofience  shall 
be  committed  on  board  of  any  vessel  belonging  to  a  citi- 
zen of  the  United  States,  while  l3ring  in  a  foreign  port 
or  place,  by  any  one  of  the  crew  or  a  passenger,  on  any 

other  person  be  longing  to  the  ship,  or  on  any  other 
*363     passenger,  the  ofience  shall  be  'cognizable  in  the 

circuit  courts  of  the  United  States,  equally  as  if  it 
bad  been  committed  on  board  of  such  vessel  on  the  high 
seas,  provided,  that  if  tbe  oSender  shall  be  tried,  and 
acquitted  or  convicted  in  the  foreign  state,  he  shall  not 
be  subject  to  another  trial  here.  The  act  provided  also 
for  the  punishment  of  many  other  crimes  against  the 
United  States  committed  upon  the  high  seas,  or  in  any 
arm  of  tbe  sea,  or  in  any  river,  haven,  creek,  basin  or 
bay,  within  the  admirfilty  jurisdiction  of  the  United 
States.  But  the  crimes  in  any  river,  bay,  &c.,  to  be 
cognizable,  must  be  committed  out  of  the  jurisdiction  of 
any  particular  state,  except  it  be  conspiracies  to  defraud 
insurers ;  and  it  further  provided,  that  the  act  was  not 
to  deprive  the  state  courts  of  jurisdiction  over  tbe  same 
ofiences.  As  the  state  courts  have  jurisdiction  of 
offences  committed  within  arms  of  tbe  sea,  creeks, 
havens,  basins  and  bays,  within  the  ebb  and  Sow  of 
the  tide,  and  mthin  the  body  of  a  county,  the  jurisdiction 
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of  the  circuit  courts  of  the  United  States  was  not  ex- 
tended by  the  statute  to  those  cases." 


■  Uuiud  StaiM  T.  Gnuh,  5  Maim't  Etp.  390.  la  tha  cue  of  the  UoiiEd 
Statea  t.  Ditu  &.  Hinlon,  ia  the  Clrcait  Court  of  the  United  Sc&lei  for  [ha 
dialrici  of  New.York,  and  of  the  United  Staiea  t.  JtakKm,  (S  N.  T.  Legal 
ObmrvT,  3.  35,)  ii  «u  held,  that  the  federal  courte  hare  no  juriadicliaD 
under  the  ael  of  con^ren  of  Apiil,  1T90,  of  the  crine  of  larceny,  commit- 
ted on  board  of  an  American  veeael  Ifing  in  the  pan  of  Savanaah,  in 
Osoiyia,  nor  if  coinmitied  •rithin  ihe  local  juriadiction  of  an^  foreign  power. 
Il  would  have  been  olherwiae  if  committed  on  boud  the  vetMl  on  (he  high 
•eoa.  The  acta  of  congreaa  of  April  30ih,  1790,  c  9,  and  of  Hardi  3d, 
1835,  e.  67,  ara  not  anfficientlf  preciae  oa  ibe  anlyect  of  ihe  crimina]  jocla. 
diction  of  the  admlraltr  over  Crimea  commiiled  on  the  high  aeas.  The  Bth, 
9th,  IDth,  llih  and  19tb  aectiona  of  the  act  of  1790,  provide  for  the  pnniih 
meni  of  mnrder,  robberr  and  other  capital  and  inferior  oSeneea,  commilted 
on  the  high  aeaa  "  bj  any  peraon  or  penoni,"  withoal  oonfiAing  the  pro. 
Tiaion  speciGcallf  to  American  ciiiiena,  or  American  Tenela  ;  and  yet,  nn. 
der  thai  atatule,  it  haa  been  adjudged  that  robbery,  committed  by  a  foreigneT 
on  the  high  aeaa,  on  board  of  a  veaael  belonging  eiclnaively  to  aulqecta  of  a 
foreign  atate.wa*  not  pitaoy  within  that  aUluie,  nor  puniahabla  by  the  conrB 
of  the  United  Statea.  (United  Statee  v.  Palmer,  3  mtatoR,  610,  and  aee 
infra,  pp.  1B6, 1B7.)  By  the  aame  eiatuie,  (he  ptuiiahnieDt  of  mahciona 
maiiaiDg  on  the  high  eeaa,  ia  eipregaly  confined  to  the  ofience  committed  in 
Bn  American  public  or  private  veaael.  Under  the  9lh  aection  of  the  Bet  of 
congreaa  of  March  3d,  1825,  te  prtvidt  mart  ^teiaaUy  for  the  puniiimtM 
ofttrtam  ertnu*,  ^.,  any  oSeDce,anehaa  plundering  ahipwrecked  property, 
wA((j|«r  ieloiD  or  abaiwA^iiMleriiMriiiapnni^ableaa  within  the  jnriidiecioQ 
of  the  federal  conrte.  United  Biate*  v.  Combt,  19  Pater*,  79.  The  4th,  7th 
and  Bth  aei^iana  of  Ihe  act  of  1835,  are  general  aa  to  murder,  rape,  and  other 
Bpecified  crimes,  and  they  apply,  according  to  the  (ansa  of  them,  "  to  any 
person  or  peiMni,"  witbonl  defining  the  character  of  the  veaael  on  board 
of  which  the  crime  may  be  oommitted.  Bnt  Ibe  Gth  aection  of  ifae  act  of 
1895,  reapecling  robbery  on  the  liigh  teaa,  confinea  the  juriadiction  to  the 
offence  committed  on  board  of  any  American  veaiel,  and  ao  doea  the  33d 
aection,  reapacdng  aaaaulta  with  intent  to  commit  a  felony ;  while,  on  the 
other  hand ,  by  (he  33d  aection,  a  conapiracy  on  die  high  aeaa  to  deatroy  any 
veaael  with  intent  to  injnra  the  underwriteis,  ia  made  felony,  and  the  eeclion 
ia  general,  and  appliea  to  all  paraona. 

It  ia  diffienlt  to  nnderaland  eiaclly  what  waa  intended  by  (hia  diveiaity  of 
language  in  diSerenc  aectiona,  being  general  in  one  and  apeeifie  in  another, 
•o  far  aa  thoae  variona  aection*  htve  not  been  conatrned  or  defined  by  ju- 
dicial decision*.  We  may  aafelyaay,  that  ao  far  aa  any  crime  eomtnided 
npon  the  high  eeaa,  no  matter  by  whom  or  where,  amoimla  to  piracy  within 
the  poiview  of  the  law  of  natJoMi  there  can  be  no  doubt  of  the  joriadiction 
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It  appears  from  these  cssee,  that  though  the  general 
cognizance  of  all  cases  of  admiralty  and  maritime  ju- 


of  the  Circuil  Court*  of  the  Uiiit»d  State*.  (Sse  Mprs,  pp.  18S,  187.)  Bui 
vbere  ibe  crinu  hu  not  iKained  (bat  "btd  eminence,"  iheo  ibe  jDiisdietjon 
ctn  only,  upon  proper  principlal,  aimch  to  crime*  cotnniitted  br  American 
eitiieni  upon  the  high  bou,  or  to  crimai  committed  in  or  upon  sn  American 
veetel  on  the  bigb  leaa.  If  tbe  American  citizen  commili  the  crime  on  the 
high  ••at,  on  board  of  a  forelcn  veiieel,  the  peiaonal  jnritdiciion  arer  the 
citizen,  in  tbtt  case,  if  jt  exiat  at  all,mu*tbe  eoncurreul  irilh  the  Jariadiction 
of  tbe  foreign  government  to  whicb  the  tsbmE  belong*,  or  by  whoae  aobjeeta 
It  U  owned.  Undei  the  Bih  eaction  of  the  act  of  April  30lb,  1T90,  if  an 
oflence  be  eommitlml  on  board  of  a  foreign  Taa*el  by  a  citiien  of  tbe  United 
State*,  or  od  board  of  a  Teuel  of  the  United  Slates  bj  a  foreigner,  ot  bj  « 
citiien  or  foreigner  on  board  of  a  piratical  Te«*el,  it  i*  cogoiiabU  hj  iba 
courts  of  the  Unitai  State*.  United  States  v.  HoImeB,  5  WluatoB,  419. 
Theact  of  1BS5  enlarged  the  juriadiction  of  the  federal  cooit*  to  offence*  on 
board  ef  Amarican  tbsssIb  by  an;  of  tbe  American  crew,  in  all  places  and 
waters  where  tha  tide  ebb*  and  flows.  The  act  of  1B35  extended  the  jnria. 
diction  not  only  to  ofTancea  on  the  high  seas,  but  on  any  other  walen  wilhin 
the  adminltr  and  maritime  Jariadiction  of  die  United  State*.  United  Slataa 
*.  Lynch,  9  N.  Y.  Legal  Oitntr,  51.  United  Stole*  v.  Roberia,  lb.  99. 
In  the  case  of  the  Umltd  Staltt  v.  McKenxir  f  Ganuvoort,  in  the  New. 
York  Circuit  Court,  Jiituiry  Itlh,  1843,  it  wsa  declared,  that  if  tbe  crimes 
act  of  March  3d,  1BS5,  c  2TS,  waa  to  be  considered  a*  giTiug  the  Circuit 
■nd  District  Courts  aHUttrrcnl  juriediclion  wiih  courts  martial  over  offence* 
committed  on  board  ship*  of  war,  yet  that  the  prariio,  in  tbe  11th  section, 
•bowed  that  the  powers  of  court*  martial  were  not  abrogated  or  (nspended, 
and  that  it  was  doubtful  whether  the  court*  of  civil  jurisdicdon  were  under 
the  necessity  of  siercising  their  jurisdiction.  The  court  tefiued,  in  that 
case,  10  interfere  by  proceaa,  and  interrupt  the  naval  Court  of  Inquiry  then 
■iliiug  upon  the  caas.  Aftsrwardi  the  aame  court,  on  further  and  more 
elaborile  diicuasion  and  consideration,  declared  that  the  Circuit  Court  had 
no  juriidielion  in  the  ease.    See  tapra,  p.  431,  n.  a. 

The  act  of  congrssa  of  March  8d,  1835,  c.  40,  sac.  1  and  9,  punishes  n. 
volt  and  mutiny,  or  atiempla  at  the  aame,  by  any  of  the  crew  of  any  Ameri- 
can vessel  on  the  high  *ea*,  or  on  any  other  waters  within  the  admiralty 
and  matilime  jurisdiction  of  the  United  State*,  by  fine  and  imprisonment, 
according  to  tbe  natore  and  aggravation  of  the  offence ;  and  radace*  lb* 
•ame  from  the  grade  of  a  ca)Hia]  offence.  On  the  other  hand,  tbe  act  render* 
tbe  master  and  other  officers  of  any  aach  veasel,  at  any  such  place,  indict' 
able,  and  puniahable  by  fine  end  imptNonment,  if,  witfaoitl  any  juitifiable 
cance,  and  from  naliee,  hatred  or  revenge,  they  beat,  wound  or  imprison 
any  of  the  crew,  or  inflict  any  cruel  and  nnnaual  pnniahmeni  upon  tbsm. 
SeeAUattm  JMffHV>5>))AiD.e<Ut.,BoBtan,  lS46,pp.S46toS53,    The 
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risdiction,  as  given  by  the  constitution,  extends  equally 
to  the  criminal  and  civil  jurisdiction  of  the  admiralty, 
as  known  to  the  English  and  maritime  law  when  the 
constitution  was  adopted ;  yet  that  without  a  particular 
legislative  provieion  in  the  case,  the  federal  courts  do 
not  exercise  criminal  jurisdiction  as  courts  of  admiralty 
over  maritime  offences.  In  the  case  of  The  United 
Slata  V,  Coolidge,*  it  was  insisted  that  the  admiralty 
was  a  court  of  extensive  criminal  jurisdiction,  and  that 
offences  of  admiralty  jurisdiction  were  exclusively  cog- 
nizable by  the  United  States;  and  that  a  marine  tortoa 
the  high  seas,  as,  for  instance,  the  forcible  rescue  of  a 
prize,  was  punishable  by  the  admiralty,  in  the  ai>sence 
of  positive  law,  by  fine  and  imprisonment.  The 
•decision  of  the  Supreme  Court  was  otherwise ;''  '364 
and  it  seems  now  to  be  settled,  that  the  federal 
courts,  as  courts  of  admiralty,  are  to  exercise  such 
ciimioal  jurisdiction  as  is  conferred  upon  them  expressly 
by  acts  of  congress,  and  that  they  are  not  to  exercise 
any  other.  The  United  States  courts  have  no  unwritten 
criminal  code  to  which  resort  can  be  had  aa  a  source  of 
jurisdiction.  They  have  none  but  what  is  conferred  by 
congress,  and  this  principle  extends  as  well  to  admiralty 
and  maritime  as  to  common  law  offences.*'    This  limi- 


lubcunce  i*  given  in  (he  notes  bj  ibe  letmed  editor,  or  the  UTentl  acta  of 
congren  relative  to  eriniea  and  offancea  committed  on  the  high  aesa.  The 
principal  acta  on  that  atibject  are  thoae  of  April  30ih,  1T90,  c  36, 3d  March, 
1BS5,  c.  376,  and  Marcb  3d.  1635.  c.  40.  The  Engliah  law  ia  more  penal, 
and  the  itatote  of  11  and  13  Wm.  III.  c.  T,  makes  the  crime  of  revolt,  or 
endeavonrs  to  create  n  revolt,  or  to  lay  violent  hands  on  hia  commaader,  pi- 
racy and  robbery.     Regina  v.  McGregor,  I  Cmr.  ^  KmBun,  499. 

•  1  GoUiMn,  488. 
b  I  miatUB,  415. 

•  United  States  v.  Hndaon  &,  Goodwin,  7  Cranek,  33.  United  Stales  v. 
C«oUdga,  1  WJUatm,  415.  Unitad  States  v.  Bevans,  3  Id.  336,  United 
State*  V.  Wiltbei|er,  3  Id.  76.  The  juriadiciion  of  the  Supreme  Court  is 
pointed  out  by  the  coutitntion ;  but  the  powers  of  the  inferior  courts  are 
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tatioR  does  not,  however,  apply  to  private  prosecutions 
in  the  District  Court,  as  a  court  of  admiralty  or  prize 
court,  to  recover  damages  for  a  marine  tort.  Such 
cases  are  cognizable  in  the  admiralty,  by  virtue  of  its 
general  admiralty  jurisdiction,  and  so  it  was  held  in  the 
case  of  the  Amiable  Nascy.^ 

regnitted  b;  siatate,  aod  tiiey  hne  aa  pomn  but  nieli  u  tbs  tuttute  giiei 
Iham.    Smith  t.  Jickson,  1  Faine't  C.  C.  V.  B.  4S3. 

■  3  Wktatim,  S46.  So  it  is  ■  well  establisbed  principle  of  lb«  tnlriUme 
law,  thai  owDon  are  reipoiuible  in  tbe  Hdmirslty  hi  ihe'toits  of  their  mas. 
ten,  in  acta  reUtiTe  to  ths  lervice  of  the  sfaip,  and  wiibin  ibe  acope  of  thair 
emplorment.  Abbott  m  Shipping,  pp.  98, 99.  Sherwood  t.  Hall,  3  fiwrnn- 
B.  131.  It  waa  hold,  in  ChatDberlain  t.  Chandler,  3  itfojon'*  Sfp.  243,  ibat 
the  admiralt]'  had  juiudiction  of  peiaonal  torta  and  wrongs  committed  on  a 
pagaaager  on  the  hjgh  aeaa,  by  the  maater  of  ibe  ghip,  whether  the  lorla  were 
bj  direct  force,  aa  treapaaaeB,  or  were  conaeqnentiat  injnriea.  So,  id  Plnni- 
mer  v.  Webb,  4  Mann'i  Sep.  380,  it  waa  held,  thai  a  lather  or  maaier  might 
•ue  Id  tbe  admirallf  for  wagea  earned  by  maritime  aerviee,  and  for  torta 
committed  on  the  high  eeas,  aa  b  tbe  abductioa  of  a  minor  or  apprentice, 
prr  jued  teTritivm  amitit.  If  the  torliooa  act  happena  In  port,  but  ia  a  cod- 
tJDoing  JDJury  from  aea,  or  if  ibere  be  a  treapiaa  at  aea  upon  properly,  and 
continued  upon  iaiid,  it  becomes  a  msritiine  tort  of  admirall]' juriadiotion. 
The  courlB  of  admiralty  may  award  conaeqaenlial  damages  in  caseofniKriDe 
tprt;  (Betaay  Caine'i  case,  3  ifaj'f.  Jdm.  .Stp.SBi)  and  courts  of  common 
law  have  also  jurisdiction,  concurrently  with  Ibe  inatance  court  of  admiralty, 
in  coaea  of  marine  trespass,  free  from  tbe  quegllan  of  prize.  PerciTal  t. 
Hickey,  18  Joltiu.  Sep.  357.  Wilaon  v.  Mackenzie,  7  RiU,  N.  Y.  B.  95. 
The  admiralty  can  lake  jorisdiction  of  a  aniC  for  damages  in  the  nature  of  a 
breach  of  a  msritiioe  contract,  even  Aougb  tbe  ship  did  not  enter  on  ths 
voyage.  Ahhotl  on  Shipping,  part  4,  c.  4,  aec  2.  Caae  of  the  Oiiy  af 
Lmtdon,  in  the  Adm.,  Not.  1839.  See  Curtis'a  TV.  im  Seanitn,  pp.  300,  356. 
But  if  a  tort  be  committed  by  the  master  on  one  of  the  crew  on  tkore,  or  In 
%  foreign  part,  in  the  courae  of  the  Toyage,  it  ia  a  case  of  common  law  juris. 
diction,  and  tbe  admiralty  conaoi  draw  to  ii  a  tort  on  shore,  though  it  be  a 
gmvattun,  miied  up  with  a  tort  on  tbe  \a^  aeaa.  Adams  v.  Hnfrords.  20 
Ptejt.  137.  The  admiralty,  says  Mr.  Justice  Story,  doea  not  claim  any  Ju- 
risdiction OTsr  lorla,  except  maridme  torta  committed  on  the  high  seas,  or 
on  waters  within  the  ebb  and  flow  of  the  tide.  Where  those  waters  are 
ibithin  tis  body  of  a  eounfy,  the  learned  judge  would  aeem  lo  differ  from 
ihe  courts  of  common  law,  for  they  deny  the  admiralty  Jnriadiclioh  in  tho 
latter  case.  The  objection  to  the  admiralty  juriadic don  does  nal  apply  in 
ihe  caae  of  tide  waters  in  foreign  countries,  wiiere  the  disltnclion  of  coun. 
ties  it  noknown.    Thomas  v.  Lane,  S  Stanntr,  9, 10. 
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The  civil  jurisdiction  of  the  EngUsh  admiralty  is 
according  to  the  forma  of  the  civil  law,  and  before  a 
single  judge ;  but  the  criminal  jurisdiction,  in  which  all 
maritime  felonies  are  tried,  is  in  the  court  of  iidmiralty 
sessioDS,  before  commissioners  of  oyer  and  terminer, 
being  the  judge  of  the  court  of  admiralty,  and  three  or 
four  associates.  It  has  cognizance  of  all  crimes  and 
truces  committed  at  sea,  or  on  the  coasts,  out  of  the 
body  of  a  county  ;  and  in  that  court,  the  proceedings 
are  by  indictment  and  trial  by  jury,  according  to  the 
course  of  the  common  law.'  The  criminal  jurisdiction 
of  the  English  admiralty  received  its  present  modifica- 
tion by  the  act  of  28  Hen.  VIII.  c.  16 ;  but  it  had  a  very 
extensive  criminal  jurisdiction,  coeval  with  the  first 
existence  of  the  court.  It  proceeded  by  indict- 
ment and  •petit  jury,  before,  and  independent  "965 
of,  the  statute  of  Hen.  VIII. ;  and  all  criminal 
ofiences  cognizable  by  the  admiral^,  and  not  otherwise 
provided  for  by  positive  law,  are  punishable  by  fine 
fUid  imprisonment.)!  i<he  better  opinion,  however,  is, 
that  the  ancient  common  law,  or  primitive  criminal 
jurisdiction  of  the  En^ish  eidmiralty,  has  become  obso- 
lete, and  has  not  been  in  exercise  for  the  last  one 
hundred  years ;  and  that  no  ofience  of  a  criminal 
nature  can  be  tried  there,  which  does  not  fall  within 
the  jurisdiction  specially  conferred  by  the  statute  of 
Hen.  VIH,"  There  is,  therefore,  a  very  strong  prece- 
dent for  the  doctrine  of  the  Supreme  Court  of  the 
United  States,  which  refuses  to  the  federal  courts  any 
criminal  jurisdiction  in  admiralty  cases,  not  derived 
from  statute.  And  to  whatever  extent  the  criminal 
jurisdiction  of  the  admiralty  may  extend,  the  judiciary 


>  4  BImVi  Cam.  S65.  *  iBab.  Btp.  74,  nule. 

'  S  Bro.  Oiv,  and  Attja.  Law,  Appendix,  No.  3.    Opmion  a/  Law  OJficett 
tiftie  CmBU,  iUi. 
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act  of  X789  provides,  that  the  trial  of  all  issaes  in  &ct 

Id  the  district  courts,  in  all  causes  except  civil  causes 

of  admiralty  and  loaritiine  jurisdictioa,  sball  be  by  jury. 

Limita  of     (3.)  Divinon  line  betuieen  tkejurudiction  of  the  odWtro&y, 

rudicuon.     and  ofcouru  <^eotimo%  law. 

There  has  existed  a  very  contested  question,  and  of 
ancient  standing,  touching  the  proper  division  or  bound- 
ary line  between  the  jurisdiction  of  the  courts  of  com- 
mon law  and  the  courts  of  admiralty.  The  admiralty 
jurisdiction  in  England  originally  extended  to  all  crimes 
and  ofifences  committed  upon  the  sea,  and  in  aU  ports, 
rivers  and  arms  of  the  sea,  as  far  aa  the  tide  ebbed 
and  Bowed.  Lord  Coke's  doctrine  was,'  that  the  sea 
did  not  include  any  navigable  waters  within  the  body 
of  a  counrjr ;  and  Sir  Matthew  Hale  supposed,^  ^at 
prior  to  the  statute  of  36th  Edw.  III.,  the  common  law 
and  the  admiralty  exercised  jurisdiction  concnr- 
*366  rendy  *in  the  narrow  seas,  and  in  ports  and 
havens  within  the  ebb  and  flow  of  the  tide. 
Under  the  statutes  of  13  R.  11.  c.  6,  and  Id  R.  II.  c.  3, 
excluding  the  admiralty  jurisdiction  in  cases  arising 
upon  land  or  water  within  the  body  of  a  coun^,  except 
in  cases  of  murder  and  mayhem,  there  have  been  long 
and  vexatious  contentions  between  the  admiralty  and 
the  common  law  courts.  On  the  sea  shore  the  common 
law  jurisdiction  is  bounded  by  low  water  marie  where 
the  main  sea  begins  ;  and  between  high  and  low  water 
mark,  where  the  sea  ebbs  and  Sows,  the  common  law 
and  the  admiralty  have  a  divided  or  alternate  juris- 
diction." 


•  A IM.  135.  >  9  BtUt  P.  C.  e.  3. 

•  1  Blade*  Cam.  113.  Coiuubla'a  eu«,  5  Ca.  106, 107.  Fineh'i  L.  IS. 
BMber  T.  Wbanon.  9  Lard  Baym.  1452.  9  £uf<  P.  C^  603.  4,  Bbeft 
Cam.  966.  The  Cng  t.  Fortr-Dinc  Cuk>  of  Bnnd;,  3  Bagg.  Adm.  B. 
357.    The  jDiitdictioa  of  ihs  adminlcr  Babmau  whan  ibe  ihore  it  oorered 
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With  respect  to  tbe  admiralty  jurisdiction  over  arms 
of  the  sea,  and  bays  and  navigable  rivers,  where  the 
tide  ebbs  and  flows,  there  has  been  great  difference  of 
opinion,  and  great  litigation,  in  the  progress  of  the 
English  jurisprudence.  On  the  part  of  the  admiralty  it 
has  been  insisted,  that  the  admiralty  continued  to  possess 
jurisdiction  in  all  ports,  havens  and  navigable  rivers, 
where  the  sea  ebbs  and  Sows  below  the  first  bridges. 
This  seemed  also  to  be  the  opinion  of  ten  of  the  judges 
at  Westminster,  on  a  reference  to  ihem  in  1713.*  On 
the  part  of  the  common  law  courts  it  has  been  cou' 
tended,  that  the  bodies  of  counties  comprehended  all 
navigable  rivers,  creeks,  pons,  harbours  and  arms  of 
the  sea,  which  are  so  narrow  as  to  permit  a  person  to 
discern  and  attest  upon  oath,  any  thing  done  on  the 
other  shore,  and  so  as  to  enable  an  inquisition  of 
facts  to  be  taken.''  In  'the  case  of  Brvce,"  in  'SS? 
1813,  all  the  judges  agreed,  that  the  common  law 
and  the  admiralty  had  a  concurrent  jurisdiction  in  bays, 
havens,  creeks  &c.,  where  ships  of  war  floated.  The 
high  seas  mean  the  waters  of  the  ocean  without  the 
boundary  of  any  county,  and  they  are  within  the  exclu- 
sive jurisdiction  of  the  admiralty  up  to  high  watermark 
when  the  tide  is  full.  The  open  ocean  which  washes 
the  sea-coast  is  used  in  contradistincbon  to  arms  of  the 
sea  enclosed  within  the  faucet  terra,  or  narrow  head- 
lands and  promontories ;  and  under  this  head  is  in- 


whh  water,  and  ths  juriidiciion  of  the  cammoa  law  when  ibe  land  is  left 
dry.    The  Pttuline,  3  Sobiatn  Adm.  358. 

•  Ciied  ID   AiuiTeie'$  Etp.  339. 

•  Kiiig  J,  8o\egaari,  Andrta't  Sep.  .131.  The  reiolulion  of  tlie  judgei 
id  1639,  ciled  in  3  Bn.  Co.  and  Adm.  Low,  78.  Stanton,  J.,  Fiu.  Abr. 
C^WM.  399.  e  Ed.  IL  4/Mt.  140.  HaMitintr  P.C.b.S.  e.S.wet:.  H.  S 
EMf*  P.  CeOi.  5  Wktat$n,  106,  nota.  Om.  Dig.  m.  Adm.  E.  7.  14. 
Smen't  Abr.  til.  Adm.  A.    United  Slalea  v.  Gnuh,  5  JKudr'*  Sep.  390. 

•  3  Ltaek'*  Crava  Cattt,  11)93,  cau  353, 4th  adii. 
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eluded  rivers,  harbours,  creeks,  basins,  bays,  &c.,  where 
the  tide  ebbs  and  flows.  They  are  within  the  admiralty 
and  marititne  jurisdiction  of  the  United  States  ;  but  if 
they  are  within  the  body  of  a  county  of  any  particular 
state,  the  state  jurisdiction  attaches.^ 


•HaU'tniH.r.C.iollp.4S4.  /&id.Tol.ii.pp.  13.18.  54.  3  Intt.  113. 
CoDsuble's  cise,  5  Co.  106.  a.  Lord  Hale,  Barg.  £.  71  c.  4.  p.  1 0.  United 
Statea  v.  Gnuh,  5  Mauu't  Rtp.  390.  In  the  United  Siatea  Disirict  Court 
for  CoDtieclicut,  Janusr;  Tth,  1840,  in  [he  case  of  Gtdtuy  v.  Sehaantr 
L'Amutad,  the  judge  held,  that  a  vessel  on  tide  wateia,  off  shore,  within 
Monlaulc  Point,  and  five  miles  from  it,  and  eighteen  milea  from  New-Lon-  • 
don,  acd  half  a  mile  from  I^ng  bland  shore,  and  not  in  any  known  harbour, 
was  on  tA*  high  Mtai,  and  within  ibe  admirall;  Jurisdiclion.  The  high  eeM 
imported  the  open  ocean  without  the /aucM  ierra.  The  Schooner  Harriet, 
1  Stary't  B.  359.  In  the  caae  of  the  Public  Opiniim,  (3  Hagg.  Adm.  Sep. 
398.)  it  was  held,  ihat  the  adiairalir  bad  not  jnriidictioD  of  a  ease  arialng 
in  the  Uumber,  twenty  mjlea  from  the  sea,  but  within  the  flux  and  niflui 
of  (he  tide,  because  it  was  in/rn  carpu*  comitatut.  Bui  in  the  Norihem 
Diatcict  Court  of  the  United  States  in  New.York,  in  the  ciue  of  Ten  Santwood 
f.  The  boat  Jobn  B.  Colea,  in  1B46,  it  was  decided,  that  a  contract  to  be  per- 
formed on  board  of  a  canal  boat  at  AUwny,  being  within  the  ebb  and  flow 
of  the  tide  OQ  the  navigable  HudBon,  far  the  deliiei?  of  a  cargo  of  flour  in 
New- York,  was  a  maritime  contract,  relating  to  ihe  business  of  navigalioa  and 
trade,  and  within  the  admiralty  Jurisdiction.  The  New-Yark  Legal  Ob- 
•CTTwr/orOetoier,  1846. 

In  Thomas  v.  Lane,  2  SionneT"*  S.  1,  in  (he  caae  of  a  libel  far  a  marititne 
tort,  it  was  admilled  that  the  admiralty  had  no  juiisdiction  over  torts,  except 
those  that  were  maritime  or  committed  on  (he  high  seas,  or  on  waters  loilhin 
the  tl/b  and  fiaa  of  the  tide,  and  (hat  the  courts  of  common  law  denied  the 
jUtiediciioniiflhewaten  ve  mthia  the  body  of  a  county.  It  was  held,  bow- 
ever,  (o  be  a  clear  point,  that  the  exception  did  not  apply  In  lid*  watere  >• 
foreign  countrie;  and  that  the  admiralty  Jurisdiction  a((ached  to  torts  on  such 
waters,  but  the  libel  must  aver  that  lbs  Irespus  was  on  tide  water  in  • 
foreign  port,  and  it  cannot  be  taken  by  intendment.  It  was  doubted,  in  tbe 
case  of  United  Stales  y,  Davii,  3  iSumner,  483,  whether  a  place  at  Raiatea, 
one  of  the  Society  Islands,  within  a  coral  reef,  covered  at  high  and  un- 
covered at  low  water,  was  (o  be  deemed  the  hi^  aeaa,  ao  af  lo  confer  crimi- 
nal Jtuisdietioa  ;  for  ■  place  may  at  high  water  be  the  high  seai,  and  a(  low 
water  strictly  perl  of  the  land,  as  in  (he  case  of  the  sea-shore,  according  to 
the  doctrine  in  Constabie'a  caae,  5  Co.  106.  a.  It  was  expressly  held,  in  the 
owes  nf  United  Stales  v.  Ross,  1  Gall.  B.  634,  and  in  United  Slates  t.  Pi- 
rata*,  5  IDUalait,  164,  that  a  vessel  lying  in  en  open  roadstead,  within  a 
marine  league  of  the  shore,  was  ttpsn  the  high  leae,  under  the  8ih  aeoiion  « 
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The  extent  of  the  jurisdiction  of  the  district  courts,  as 
courts  of  admiralty  and  maritime  jurisdiction,  was  very 


tbs  act  of  30ih  April,  1T90,  c.  9.  tec  8,  so  as  lo  give  juTiidietion  to  the  courts 
of  ihe  United  Slilea.  Th«  high  «sla  in  ihal  act  meia  any  waten  on  ihe 
•M^oaat,  which  are  without  the  bouadariea  of  low  water  mark.  Aod  jet 
again  it  wai  held,  in  (he  case  of  the  United  SuLea  v.  RobinaoD,  4  MaKn, 
307,  that  an  ofTence  committed  in  a  bay  entirely  landlocked  niid  enclosed  by 
reth,  wa*  not  conunilted  on  ihs  high  ieas.  The  casea  arc  ao  conilictin{, 
that  it  Heema  impoMible  to  aniTe  at  any  definite  coneluaiona  on  the  snbjecl. 
It  Memt  to  be  conceded,  that  the  admiralty  haa  an  eaiabliahed  Juriadiclion 
1(1  award  damaget  far  tortt,  or  pereonal  wrong*  done  on  the  high  aaaa  ;  and 
'  that  waten  within  the  ebb  and  flow  of  Ihe  tide,  and  which  lie  within  the 
body,  of  a  coonty,  are  not,  in  England,  within  the  admiralty  Jariadiclion- 
Coke'a  ith  Iim$.  134.  S  Brmen'i  Cinil  ^  Ada.  Lea,  111.  The  Nicolaai 
Witzer,  3  Hogg.  Adm.  S.  369 ;  bni  that  in  the  United  Statea  all  tide  watera, 
4ioagh  within  the  body  of  a  county,  are  within  the  admiralty  jurisdiction, 
and  torla  committed  on  auch  wateia  are  cogniiable  in  (he  admiralty.  See 
CwrtW*  Tr.  oa  Sttmtn,  p.  363,  and  the  eases  there  cited.  Nay,  if  the  tort 
be  one  continned  act,  though  commeaeing  on  land  and  be  coasommatad  on 
tide  water,  tho  edmiialty  has  cognizance  of  i(.  Plumar  v.  Webb,  4  Ma. 
ton'*  S.  383,  384.  Steele  i.  Thscher,  Ware'i  B.  91.  It  ia  admitted,  how. 
eTcr,  that  (he  courta  of  common  law  have  in  thia  country  concurrent  juris. 
diction  o*st  maiinera'  contracts,  and  in  caae*  of  tort  committed  upon  the 
high  seas.  But  aa  these  courts  are  not  compeienl  to  (pve  a  remedy  in  rem, 
the  remedy  is  a  personal  anil. 

In  the  case  of  the  Sttamboat  Black  Haiek,  decided  in  Ihe  Diatricl  Court 
for  the  northern  district  of  New. York,  {Cmkling't  Treatiae,  3d  edit.  p.  350, 
note,)  it  was  held,  that  seiinrea  made  on  the  St.  Lawrence,  far  shore  tide 
waten,  aa  at  Ogdensburgh  and  on  Lake  Ontario,  for  infractions  of  ihe  naTi. 
gnlion  laws  of  the  United  Statea,  were  casea  of  idmiiahy  jurisdiction.  The 
laamed  judge  put  the  decision  on  the  ground  of  noiform  practice  for  half  a 
century  duly  acquiesced  in;  but  he  admitted  with  great  candour,  that  ihe 
jurisdiction  on  the  admiralty  aide  of  the  coati  mi^t  reasonably  be  questioned, 
though  it  was  not  for  (hat  court,  under  the  eitraordinary  sanction  giren  lo 
the  practice,  to  renounce  it.  In  Wyman  t.  Haitbnrt,  19  Ohio  B.  61,  the 
court  waived  the  qnestion  whether  the  great  lakes,  aboTe  the  ebb  and  flow 
of  the  tidea,  were  anbjaei  to  the  jnrisdiction  of  the  conita  of  admiralty.  But 
now,  hj  act  of  congress  of  February  96ih,  1845,  c.  SO,  the  district  coaits 
huTe  the  same  jariadiction  in  nutlera  of  contract  and  tort,  concerning  ateam. 
boats  and  other  Tesse Is  of  30  tons  burden  and  upwards,  enrolled  and  licensed 
for  the  coasting  trade,  and  employed  in  business  of  commerce  and  navigstioii 
between  ports  and  places  in  difl*erent  stales  and  territoriea,  upon  the  lakes 
and  narigable  water*  contiecting  said  lakes,  as  is  now  eiercised  and  pos- 
siaaad  by  the  said  conita  in  casai  of  like  aletmboaia  and  odier  veMel*  em. 
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fully  examined,  and  with  great  ability  and  research,  by 
the  Circuit  Court  of  the  United  States  for  Massachusetts, 
i^*X*  4  i/C*V"  in  the  Insurance  case  of  Pe  Lavio  v.  Boit.*  It  was 
/.  3~li,  maintained,  that  in  very  early  periods  the  admiralty 
jurisdiction,  in  civil  cases,  extended  to  all  maritime 
causes  and  contracts,  and  in  criminal  cases  to  all  torts 
and  offences,  as  well  in  ports  and  havens  within  the  ebb 
and  flow  of  the  tide,  as  upon  the  high  seas ;  and  that 
the  English  admiralty  was  formed  upon  the  same  com- 
mon model,  and  was  co-extensive  in  point  of  juris- 
diction with  the  maritime  courts  of  the  other  commercial 
powers  of  Europe.  It  was  shown,  by  an  exposition  of 
the  ancient  cases,  that  Lord  Coke  '#as  mistaken,  in  his 
attempt  to  confine  the  ancient  jurisdiction  of  the  admi- 

rally  to  the  high  seas,  and  to  exclude  it  from  the 
•368     narrow  tide  waters,  and  •from  ports  and  havens. 

The  court  agreed  with  the  admiralty  civiliajis, 
that  the  statutes  of  13  R.  II.  and  15  H.  II.  and  S  H.  IV., 
did  not  curtail  this  ancient  and  original  jurisdiction  of 
the  admiralty,  and  that,  consistently  with  those  statutes, 
the  admiralty  might  exercise  jurisdiction  over  torts  and 
injuries  upon  the  high  seas,  and  in  ports  within  the  ebb 
and  Sow  of  the  tide,  and  in  great  streams  below  the 
first  bridges;  and  also  over  all  maritime  contracts,  as 
well  as  over  matters  of  prize  and  its  incidents.  It  ap- 
peared from  an  historical  review  of  the  progress  of  the 
controversy  for  jurisdiction,  which  lasted  for  two  cen- 
turies, between  the  admiralty  and  the  courts  of  common 


plowed  in  niTisaiion  and  comnwrcc  upon  the  high  waB.or  tide  nalen  withia 
ifaeadniirBltTaodmiriiime  juriidicUon  of  ihe  United  StaisB.  Tbomuitime 
Uw  of  (he  United  States,  aa  fsr  as  the  eame  ia  ar  may  bo  applicuble  iherelo, 
ahnll  conetiiuto  ihe  rule  of  deciBiun  in  »uch  suits,  in  the  same  manner  and  to 
the  eame  extent,  and  with  the  same  equities  as  it  aav  does  in  cbsob  of  odmi. 
nl^aod  maritime  jurisdietion,  iriiha  aavingof  Iherighiof  (rialbj'juiT.and 
ofa  concurrenl  reiuedr  nt  cumntOD  !aw  in  compelenl  caaes. 
*  2  Gallinn,  39B. 
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law,  that  ibe  latter,  by  a  silent  and  steady  inarch, 
gtuned  ground,  and  extended  their  Uctuls,  until  they  ac- 
quired concurrent  jurisdiction  over  all  maritime  causes, 
except  prize  causes,  within  the  cognizance  of  the  admi- 
ralty. The  common  law  doctrine  was,  that  the  sea, 
ex  vi  Xerminij  was  without  the  body  of  any  county  ;  but 
that  all  ports  and  havens,  and  all  navigable  tide  waters, 
where  one  might  see  from  one  land  to  the  other  what 
was  doing,  were  within  the  body  of  the  county,  and 
under  the  exclusive  jurisdiction  of  the  common  law 
courts.  On  the  sea  shore  or  coaat,  bigb  and  low  water 
mark  determined  what  was  parcel  of  the  sea,  and  what 
was  the  line  of  division  between  the  admiralty  and  the 
courts  of  law  ;  and  it  was  held  that  it  ought  to  be  so 
considered,  by  parity  of  reason,  where  the  tide  ebbs  and 
flows,  in  ports  and  havens ;  and  that  the  admiralty  ju- 
risdiction extends  to  all  tide  waters  in  ports  and  havens, 
and  rivers  beneath  the  first  bridges.  It  was  admitted, 
however,  that  the  common  law  ori^ally  bad  jurisdic- 
tion on  the  high  seas,  concurrent  with  the  admiralty ; 
and  that  in  cases  manifestly  within  the  admiralty  juris- 
diction, both  civil  and  criminal,  the  common  law  now 
claimed  concurrent  jurisdiction. 

The  result  of  the  examination  in  that  case  was,  that 
the  jurisdiction  of  the  admiralty,  until  the  statutes  of 
Richard  11.,  extended  to  all  maritime  contracts,  and  to 
all  torts,  injuries  and  ofifences,  on  the  high  seas, 
and  in  ports  and  'havens,  as  far  as  the  ebb  and  *369 
flow  of  the  tide ;  that  the  common  law  interpre- 
tation of  those  statutes  abridged  Ais  jurisdiction  to 
things  wholly  and  exclusively  done  upon  the  sea,  but 
that  the  interpretation  was  indefensible  upon  principle, 
and  the  decisions  founded  upon  it  inconsistent ;  that  the 
admiralty  interpretation  of  those  statutes  did  not  abridge 
any  of  its  ancient  jurisdiction,  and  that  interpretation 
was  consistent  with  the  language  and  intent  of  the  stat- 
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utes,  and  analogoas  reasoning,  and  public  convenience. 
It  was  considered  that  the  decisions  at  common  law  on 
this  subject  were  not  entitled  to  outweigh  the  decisions 
of  the  great  civilians  of  the  admiralty.  The  vice  admi- 
ralty courts  in  this  country,  under  the  colonial  govern- 
ments, exercised  a  most  ample  jurisdiction,  to  the  extent 
now  claimed,  over  all  maritime  contracts,  and  over 
torts  and  injuries,  as  well  in  ports  as  upon  the  high 
seas  ;  and  the  constitution  of  the  United  States,  when  it 
conferred  not  only  admiralty  but  maritwne  jurisdiction, 
added  tbat  word  ex  induttria,  to  remove  every  latent 
doubt.  This  large  and  Uberal  construction  of  the  admi- 
ralty powers  of  the  district  courts,  and  their  extension 
to  all  maritime  contracts,  torts  and  injuries,  was  re- 
commended by  the  general  equity  and  aimplicity  of 
admiralty  proceedings,  and  the  poUcy  and  wisdom  of 
that  code  of  maritime  law,  which  had  embodied  the 
enlightened  reason  of  the  civil  law  and  the  customs  and 
usages  of  the  maritime  nations,  and  regulates  by  its 
decisionst  the  commercial  intercourse  of  mankind.* 

This  enlarged  extension  of  the  civil  jurisdiction  of 
the  admiral^,  as  declared  in  the  Circuit  Court  in  Mas- 
sachusetts, remains  to  be  discussed,  and  definitively 
settled,  in  the  Supreme  Court.  It  has  been  subse- 
quently and  frequently  asserted  in  the  circuit  and  dis- 
trict courts.  Thus  in  Flumer  v.  Webb,^  the  jurisdiction 
of  the   admiralty   over   all    maritime    contracts    upon 


*  Judge  Story  aiBted,  in  ihia  eaae,  that  all  ciiiliana  and  juriaM  agraed 
thai  maritime  contrBcn  incladed,  among  other  rbings,  charter.paniea,  af. 
freigbun^uta,  marine  bypoihecdiona,  conlricU  for  marine  service  in  ibe 
boildiDg,  repairing,  supplying  and  navigviing  ehips,  conliacta  belweeo  part 
ownera  of  ablps,  coatracta  and  qoun-coQliacla,  reapecling  aversgea,  contri- 
bnliona,  and  of  minioaa  and  policiea  of  inaurance.  He  raid  that  admiralty 
conriB  of  otber  foreign  countries,  had  exercised  juriidicttoii  over  policiea  oi 
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the  doctriDe  of  the  case  •of  Be  Lovui  v.  BoU, 
was  declared,  and  it  waa  considered  that  inasinuch 
as  courts  of  admiralty  act  as  courts  of  equity,  and  ad- 
minister justice  upon  the  same  principles,  and  with  equal 
safety,  maritime  contracts  were  suitable  objects  of  such 
a  jurisdiction  ;  and  especially  as  such  contracts  require 
a  liberal  interpretation  and  enlarged  good  faith,  and  the 
application  of  a  comprehensive  equity.  So  in  Steele  v. 
Thatcher,  and  Drinhoater  v.  The  Brig  Spartan,  in  the 
District  Court  for  Maine,  the  doctrine  in  De  Lovio  v.  Boit 
was  explicitly  recognised  as  sound.*  It  was  declared 
to  have  been  before  the  public  for  twelve  years,  with- 
out having  its  reeisooing  met  or  its  conclusions  shaken  ; 
and  it  was  adjudged  that  the  admiralty  had  a  general 
jurisdiction  over  maritime  contracts;  and  the  circum- 
stance that  the  contract  wa^  under  seal  did  not  afiect 
the  jurisdiction,  though  it  vraa  admitted,  that  in  England 
the  courts  of  law  would  grant  a  prohibition  in  such  a 
case.  The  broad  jurisdiction  of  the  American  courts  of 
admiralty,  over  all  executed  maritime  contracts,  (for 
the  jurisdiction  is  confined  to  executed  contracts,'*)  and 
all  cases  of  a  maritime  nature,  has  been  equally  assert- 
ed in  the  circuit  courts  of  the  United  States  at  New- 
York  and  Philadelphia,  founded  on  the  language  of  the 
constitution,  and  the  judiciary  act  of  1789,"  This  en- 
larged admiralty  cognizance  of  civil  causes  was  elabo- 
rately vindicated,  on  principles  of  reason,  as  well  as 
on  the  ground  of  authority,  in  the  case  of  the  Schooner 
TiUon.^    It  was  there  held  that  the  admiralty  had  ju- 


•  1  Wan'tRff. 91.1^9.  b  3Matim'tStp.\6,n. 

•  Tho  Sloop  Mary,  I  Paimi^t  Rtf.  673.    Wilmer  v.  The  Smilni,  and 
DaT»  h,  Braoka  t.  Brig  Senaca,  in  the  Clrcuii  Court  of  the  PenoBylTania 

A  S  Maton't  Sep.  4ES.    It  ia  not  diapulad  Ihat  coona  of  adminlir  have 
JBiudJctioa  over  chartei-pariie*  and  naridrae  coairacia  ffinenWy,  bat  not 
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risdiction  of  all  causea  of  a  maritime  aature,  inclusive 
of  questions  of  prize,  whether  they  arose  from  contracts 
or  from  torts.  The  jurisdiction  was  clear,  in  all  mat- 
ters that  concerned  owners  and  proprietors  of  ships,  as 

such.  It  was  observed  that  suits  in  the  admi- 
*371     iBlty,  touching  'proper^  in  ships,   were  either 

petUory  suits,  in  which  the  mere  title  to  the  pn> 
perty  is  litigated  and  sought  to  be  enforced,  or  they 
were  potiessory  suits,  to  restore  to  the  owner  the  pos- 
session, which  he  bad  under  a  claim  of  title.  The  ju- 
risdiction over  both  classes  of  cases  was  exercised  by 
the  admiralty,  until  some  time  after  the  restoration  in 
1660,  when  the  courts  of  law  interfered,  and  claimed 
the  exclusive  cognizance  of  mere  questions  of  title ;  and 
the  admiralty  jurisdiction  over  petitory  suits  has  been, 
in  England,  abandoned  for  a  considerable  length  of 
time,  though  it  is  constantly  upheld  as  to  possessory 
suits.*  The  distinction  does  not  appear  to  rest  on  any 
sound  principle,  for  the  question  of  title  is  necessarily 
involved  in  that  of  the  possession;  and  it  is  admitted  by 
the  courts  of  law,t>  that  the  admiralty  possesses  authori- 
ty to  decree  restitution  of  a  ship  unlawfully  withheld 
by  a  wrongdoer  from  the  real  owner.  In  the  case  of 
illegal  captures,  and  of  bottomry,  salvage  and  marine 
torts,  the  admiralty  courts  in  this  country  inquire  into 
and  decide  on  the  rights  and  titles  involved  in  the  con- 
troversy ;  and  where  they  have  jurisdiction  of  the  prin- 
cipal matter,  it  is  suitable,  and  according  to  the  analo- 


OTer  pratimiiiBry  contncu  Isadiac  Iheraio.  Andrews  t.  Ensi  F.  &  M. 
In*.  Compan;,  3  AfaMn"*  J!.  6.  The  Schaoner  Tribune,  3  Sbmnrr'*  B. 
144. 

■  B*lr  V.  Goodion,  Jltmal^t  Stp.  77.  Lord  Stowall,  Id  ifaa  cues 'of 
The  Aurora,  3  S/A.  A4m.  Sep.  133. 136;  The  Warrior,  Q  Dedum't  Rep. 
S88 ;  >nd  The  PitI,  1  Hogg.  Adm.  Sep.  910.  S  Bra.  Cit.  and  Adm.  Law, 
114,  lis. 

i>  In  tlie  milter  of  BlvMhud,  3  £*nw.  ^  Ontt.  944. 
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gies  of  Jaw,  that  they  should  possess  it  over  the  ioci- 
dents.  NotwitbstaDding  the  English  practice  to  the 
contraiy,  the  admiralty  in  this  country  clfum  to  possess 
a  rightful  jurisdictioa  equally  over  petitory  and  posses- 
8017  suits.* 


■  The  SchoMwr  Tilton,  5  Jtfa*aii'«  Btp.  465.  Wart,  Judsa,  in  IFtirf't 
Stp.  348, 3.  P.  In  the  cue  of  the  Seieontr  VolmUtr  end  Cargo,  1  Shniw, 
G61,  Mr.  Jiutice  Staif  renMerted,  with  iiiuliniiniahed  coafidFiice,  the  ligbt- 
fnl  joiisdiclion  of  the  AmeriCBn  Bdroirallj'  over  charler-psrlies  and  all  other 
mariliine  conuaeta,  wbeilter  mde  in  foreign  pvu  or  at  home,  at  maiiera 
jtait  tt  itjmt,  aod  that  the  couil  might  proceed  in  rem  wbece  there  waa  a 
lien,  aod  in  ;>fr*Dnaiii  where  no  auch  lien  exialed.  He  reviewed,  with  hie 
Btual  accuracy  and  apiril,  iha  hialory  of  the  quealion  of  admirally  juriadiclion, 
BB  he  had  ilreidf  done  tnore  at  Urge  in  Dt  Lovia  v.  Bait.  See  tuprtt,  3G7. 
On  (he  other  hand,  in  Bains  t.  The  Schooner  Jamei  and  Catbarine,  1  BaU. 
Miin'e  C.  C.  U.  S.  Sep.  544,  Judge  Baldwin  held,  (hat  admiralt;  jeriadiction, 
under  ibe  coaatituliou  of  the  Uniled  Siatea,  wa>  10  be  considered  a*  rt- 
ttrained  hj  the  alatotaa  and  common  law  of  England  before  the  revolulion, 
and  aa  eiercietd  by  ibe  ilBle  cuntla  before  the  adoption  of  the  conalitution. 
It  ia  high  time  that  this  vexed  queiiion  of  admiraliy  jurindiciion,  under  the 
coiutitulion  of  the  United  Stalea,  ahonld  be  put  at  teat  hj  a  final  decision  in 
the  Supreme  Court  of  the  Uniled  Statei.  The  Conrt  of  Appeita  in  Kenlaekjf, 
in  the  caae  of  Catt,  ^c.  Y.  Waatty,  6  Dana'a  S.  91,  do  indeed  consider  the 
qneation  aa  amhorita  lively  eel  lied  by  the  cseesofiJeZiaino  v.5M(,Piumerv. 
Wtbh,  DHiAwattT  V.  Tht  Brig  Spartan,  Tte  tHeaiaUat  Thomat  Jeffermm. 
and  Peyraui  y.  HmeaTd,  that  a  civil  canae  arising  where  (he  tide  ebbs  and 
flows,  (Ecn  tAmgh  it  may  be  within  a  courtly,  was  n  caae  of  admirally  or 
maritime  Juriadiction.  Mr,  Cortis,  in  bie  TVeatiw  on  ti*  Sigliti  and  Dutiei 
tf  Merehmt  Semea,  pp.  S5S,  253.  360,  concludes  his  eiamination  of  the 
caaea  with  the  propoeition,  ibit  all  peraana  on  board  a  venel  engaged  in 
■ervice,  and  whose  service  ia  of  a  maritime  character,  and  in  the  businesa 
•nd  employment  of  the  vesael,  have  a  present  standing  in  the  adminlly,  and 
come  wiibin  iia  juriadiction,  and  can  ine  in  peraonam,  and  where  there  is  a 
lien,  in  rem. 

The  JDriadiclion  of  the  English  admiralty  hat  been  enlarged,  end  doubtful 
poinle  Bettled  by  ifae  aiatuie  of  3  and  4  Victeria,  c.  63,  paased  7lb  Aogoat, 
1S40.  It  is  ealitled  "  on  act  to  improve  the  practice  and  eilend  the  juris- 
diction ofthe  high  court  of  admiralty  of  England."  TheDeanof  the  Arches 
is  made  an  aesislant  judge  of  ibe  admiralty  court,  with  concnnenl  anlhority. 
JuriadicdoD  is  givoD  over  the  claima  of  morigageea  of  ships,  over  all  ques- 
liona  BB  to  the  title  10  ownenhip  of  any  ship  or  veaael,  or  the  proceed* 
thereof  remaining  in  the  registry,  srinng  in  any  caae  of  posaessiou,  salvage, 
damage,  wages  and  bollomty.    Joriadiclion  is  given  over  all  claim*  and  de- 
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With  respect  to  the  criminal  jurisdictioQ  of  the  admi- 
ralty, we  have  already  seen,  that  the  courts  of  the 
United  States  do  not  assume  any  jurisdiction  which  is 
not  expressly  conferred  by  an  act  of  congress ;  and  the 
argument  ibr  the  extension  of  the  civU  jurisdic- 
*37S  tion  of  the  admiralty  beyond  the  limits  known 
and  established  in  the  English  law,  at  the  time  of 
the  formation  of  our  constitution,  is  not  free  from  very 
great  difficulty. 

It  has  been  made  a  question,  what  were  "  cases  of 
adnuralty  and  maritime  jurisdiction,"  within  the  mean- 
ing of  the  constitution  of  the  United  States.  It  is  not 
in  the  power  of  congress  to  enlarge  that  jurisdiction 
beyond  what  was  understood  and  intended  by  it  when 
the  constitution  was  adopted,  because  it  would  be  de- 
priving the  suitor  of  the  right  of  trial  by  jury,  which  is 
secured  to  him  by  the  constitution  in  suits  at  common 
law  ;  and  it  is  well  known,  that  in  civil  suits  of  admi- 
ralty and  maritime  jurisdiction,  the  proceedings  are  ac- 


msndBiailie  nature  of  MWage,  far  services  rflodered  u,  oi  damagei  received 
br,inyahip  or  BoaEoinc  vessel,  or  in  lbs  nature  of  Btlvage,  or  forneceaauie* 
supplied  to  any  fureij;n  ship  or  aeagoing  vauel,  and  lo  enforce  the  payment 
thereof,  whether  such  ship  or  vessel  may  have  been  within  the  body  of  & 
county  or  npan  the  high  aeai  at  the  time.  The  court  may  direct  issues  of 
fact  to  be  tiied  by  o  jury,  before  a  judge  of  one  of  the  conrta  of  law  at 
Westminster,  and  the  judge  of  the  admiralty  ia  to  have  the  1^  protection 
M  other  judges  in  the  exercise  of  his  jurisdiction.  Concurrent  johsdic. 
tion  over  all  theae  subjects  and  causes  of  action  is  retained  in  the  courts  of 
taw. 

A  aynopsis  of  the  admiralty  jurisdiction  in  tits  coanfry  ia  stated  to  eon. 
toin,  1.  ConincU  between  pari  owners,  petitory  and  posseasory  suiU. 
S.  Charter-parties  and  affrBighcmenis.  3.  Bottomry  and  bypoihecation. 
4.  Contnulls  of  material  men.  5.  Insurance.  G.  Wages.  7.  Bidvage, 
civil  and  military.  6.  Averages,  conlhbulioiN  and  jetdaons.  9.  Pilotage. 
10.  Rantom.  11.  Surveys.  13.  Mantime  torts  and  treapasses.  The 
TttrUt,  for  January,  1841,  p.  408.  All  the  above  caoaea  of  action,  except 
those  arising  on  instttanee,  ransom  and  sorreys,  now  belong  to  the  English 
court  of  admiralty. 


igitized  by  Google 


Lee  XVIL]  THE  ONITED  STATES.  372 

cording  to  theVourse  of  the  civil  law,  and  without  jury. 
If  the  admir^ty  and  maritime  jurisdiction  of  the  district 
courts  embraces  all  maritime  contracts,  then  suits  upon 
policies  of  insurance,  charter-parties,  marine  hypothe- 
caUoQs,  contracts  for  building,  repairing,  supplying  and 
Davigating  ships,  and  contracts  between  part  owners  of 
ships,  must  be  tried  in  the  admiralty  by  a  single  judge, 
to  the  ezclusionof  the  trial  by  jury;  and  the  state  courts 
would  be  divested,  at  one  stroke,  of  a  vast  field  of  com- 
mercial jurisdiction.  The  words  of  the  judiciary  act  of 
1789,  sec.  9,  are,  that  the  district  courts  shall  have 
"  excliaive  original  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters  which 
are  navigable  from  the  sea,  by  vessels  of  ten  or  more 
tons  burthen,  within  their  respective  districts,  as  well 
as  upon  the  high  seas."  But  the  act  ttdds,  by  way  of 
qualification  to  this  designalion  of  admiralty  jurisdiction, 
these  words,  viz.,  "  saving  to  suitors  in  all  cases  the 
right  of  a  common  law  remedy,  where  the  common  law 
is  competent  to  give  it." 

The  act  of  congress  is  rather  ambiguous  in  its  mean- 
ing, and  leaves  it  uncertain  whether  it  meant  to  consider 
seizures  on  tide  waters,  in  ports,  harbours,  creeks  and 
arms  of  the  sea,  as  cases  of  admiralty  and  mari- 
time jnrisdicUon,  or  as  'cases  simply  within  the  *373 
cognizance  of  the  district  courts ;  for  the  expres- 
sion is  including,  that  is,  comprehending,  either  within 
the  cognizance  of  the  court,  or  within  the  class  of  cases 
of  admiralty  jurisdiction,  all  seizures  under  laws  of  im- 
post, navigation  and  trade,  on  waters  navigable  &om  the 
sea,  by  smfill  vessels  of  ten  tons  burthen.  This  act 
has,  however,  been  construed  to  put  a  construction  upon 
the  words  "admiralty  and  maritime  jurisdiction,"  con- 
formable .to  the  claims  of  the  civilians,  and  in  opposition 
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to  the  claims  of  the  common  law  tribuiifEls ;  asd  there 
is  a  series  of  decisions  in  the  Supreme  Court  of  the 
United  States  to  that  effect. 

In  the  case  of  The  Uniud  State*  v.  La  Vengeance,^  a 
French  privateer  was  libelled  in  the  District  Court  of 
New-York,  for  an  attempt  to  export  arms  from  the 
United  States  to  a  foreign  country  contrary  to  law.  She 
was  adjudged  to  be  forfeited  to  the  United  States.  The 
decree,  on  appeal  to  the  Circuit  Court,  was  reversed. 
On  a  further  appeal  to  the  Supreme  Court  of  the  United 
States,  it  was  contended,  that  this  was  a  criminal  case, 
both  on  account  of  the  manner  of  prosecution,  and  the 
matter  charged ;  and,  therefore,  that  the  decree  of  the 
District  Court  was  final ;  and  that  it  ought  Ukewise  to 
have  been  tried  by  a  jury  in  the  District  Court ;  and  that, 
if  it  was  even  a  civil  suit,  it  was  not  a  case  of  admiralty 
and  maritime  jurisdiction.  To  render  it  such,  the  cause 
must  arise  wholly  upon  the  sea,  and  not  in  a  bay,  har- 
bour or  water,  within  the  precincts  of  any  county  of  a* 
state.  But  the  Supreme  Court  decided,  that  it  was  a 
civil  suit,  not  of  common  law,  but  of  admiralty  and 
maritime  jurisdiction.  The  seizure  was  on  the  waters 
of  the  United  States.  The  process  was  in  rem,  and  did 
not,  in  any  degree,  touch  the  person,  and  no  jury  was 
necessary. 
Afterwfirds,  in  the  case  of  The  United  Statee  v.  The 

Schooner  Sally,^  the  vessel  was  libelled  in  the  Dis- 
"374  trict  Court,  as  forfeited  for  being  concerned  in  *the 

slave  trade;  and  this  was  also  held,  on  appeal,  to 
be  a  case  not  of  common  law,  but  of  admiralty  juris- 
diction. So,  in  the  case  of  The  United  StateM  v.  The 
Schooner  Beitey,'  it  was  held,  that  all  seizures  under  the 
act  of  congress  suspending  commercial  intercourse  with 
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a  foreign  country,  and  made  on  waters  navigable  from 
aea,  by  vessels  often  tone  burthen,  were  civil  causes  of 
admiralty  jurisdiction,  being  proceedings  m  rem,  and  not 
according  to  the  course  of  the  common  law,  and  were  to 
be  tried  without  a  jury.  The  court  said,  that  the  place 
of  seizure  being  on  navigable  waters,  decided  the  juris- 
diction, and  that  the  act  of  congreaa  meant  to  make 
seizures  on  waters  navigable  &om  the  sea,  civil  causes 
of  admiralQr  and  maritime  jurisdiction.  In  this  last 
case,  the  counsel  for  the  claimant  contended,  that  the 
seizure  was  made  within  the  body  of  a  county,  for  a 
breach  ol"  a  municipal  law  of  trade,  and  that  though  it 
belonged  to  the  jurisdiction  of  the  District  Court,  it  was 
not  a  case  of  admiralty  cognizance.  All  seizures,  in 
England,  for  violation  of  the  laws  of  revenue,  trade  or 
navigation,  were  tried  by  a  jury  in  the  court  of  exche- 
quer, according  to  the  course  of  the  common  law ;  and 
though  a  proceeding  be  tn  rem.  It  is  not  necessarily  a 
proceeding  or  cause  in  the  admiral^. 

In  the  case  of  7%e  Samuel,*  where  the  vessel  and 
cargo  were  seized  and  libelled,  and  condemned  in  the 
District  Court  of  Rhode  Island,  for  a  breach  of  the  non- 
importation laws  of  the  United  States,  the  same  objec- 
tion was  made  upon  appeal  to  the  Supreme  Court,  and  it 
was  again  overruled,  on  the  authority  of  the  preceding 
cases.  The  same  objection  was  taken  in  the  case  of 
The  Ociaviaf*'  and  it  was  contended,  that  the  word  in- 
cluding, in  the  9th  section  of  the  judiciary  act,  ought  not 
to  be  construed  cumulatively ;  and  that  a  suit  might 
be  a  cause  of  admiralty  and  maritime  jurisdiction,  and 
yet  triable  under  the  common  law,  proceeding 
•by  information,  instead  of  the  civil  law  process  "376 
by  libel.  The  objection  was  again  overruled. 
The  last  case  that  brought  up  the  same  point  for  review 

•  1  WhrtttMi,  9.  *  I  Wktaten,  30. 
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{uid  discussion  was  The  Sarahs  and  the  Supreme  Court 
there  recognised  the  marked  and  settled  distinction  be- 
tween the  common  law  and  the  admiralty  jurisdictions 
of  the  district  courts.  In  seizures  made  on  land,  the 
District  Court  proceeds  as  a  court  of  common  law, 
according  to  the  course  of  the  English  exchequer,  oa 
information  tn  rem,  and  the  trial  of  issues  of  fact  is 
to  be  by  jury.''  But  in  cases  of  seizures  on  waters 
navigable  from  the  sea,  by  vessels  of  ten  or  more 
tons  burthen,  the  court  proceeds  as  an  instance  court 
of  admiralty,  by  libel  in  rem,  and  the  trial  is  by  the 
court. 

It  may  now  be  considered  as  the  settled  law  of  this 
countiy,  that  all  seizures  under  laws  of  impost,  naviga- 
tion and  trade,  if  made  upon  tide  waters  navigable  from 
the  sea,  are  civil  cases  of  admiralty  jurisdiction ;  and  the 
successive  judgments  of  the  Supreme  Court,  upon  this 
point,  are  founded  uponthejudiciary  actof  1789.  If  the 
act  of  congress  declares  them  to  be  cases  of  admiralty 
jurisdiction,  it  is  apprehendedshat  this  is  an  extension  of 
admiralty  powers  beyond  the  English  practice.  Cases 
of  forfeiture  for  breaches  of  revenue  law  are  cognizable 
in  England  in  the  exchequer  upon  information,  though 
the  seizure  was  made  upon  navigable  waters,  and  they 
proceed  there  to  try  the  fact  on  which  the  forfeiture 
arises  by  jury.'  Informations  are  filed  in  the  court  of 
exchequer  for  forfeiture,  upon  seizure  of  property,  for 
breach  of  laws  of  revenue,  impost,  navigation  and 
trade.  In  the  case  of  The  Attorney  Qeneral  v.  JacJaon,* 
the  seizure  was  of  a  vessel  lying  in  port  at  Cowes,  lor 


■  B  IFiealaii,  391. 

k  Thompapn,  J.,  1  Fairn'*  Sf.  504.    Uniled  Statis  v 

'fit,  Oilpia'*  B.  S35. 

°  Aitome;  Genera]  v.  La  Merchaac,  I  Anil.  Btp.  53. 

«  Banb.  Stp.  336. 
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breach  of  the  act  of  navigatioa,  and  the  proceeding  was 
by  information  and  trial  by  jury,  according  to  the  course 
of  the  common  law.  Lord  Hale  said,*  that 
informations  of  that  'nature  lay  exclusively  in  *376 
the  exchequer.  Congress  had  a  right,  in  their 
discretion,  to  make  all  such  seizures  and  forfeitures 
cognizable  in  the  district  courts  ;  but  it  may  be  a  ques- 
tion, whether  they  had  any  right  to  declare  ihem  to  be 
cases  of  admiralty  Jurisdiction,  if  they  were  not  so  by 
the  law  of  the  land  when  the  constitution  was  made. 
The  constitution  secures  to  the  citizen  trial  by  jury,  in  aU 
criminal  prosecutions,  and  in  all  civil  suits  at  common 
law,  where  the  value  in  controversy  exceeds  twenty 
doUars.  These  prosecutions  for  forfeitures  of  large 
and  valuable  portions  of  property,  under  revenue  and 
navigation  laws,  are  highly  penal  in  their  consequences ; 
and  the  government  and  its  officers  are  always  parties, 
and  deeply  concerned  in  the  conviction  and  forfeiture. 
And  if,  by  act  of  congress,  or  by  judicial  decisions,  the 
prosecution  can  be  turned  over  to  the  admiralty  side  of 
the  District  Court,  as  being  neither  a  criminal  prosecution 
nor  a  suit  at  common  law,  the  trial  of  the  cause  is  then 
transferred  from  a  jury  of  the  country  to  the  breast  of  a 
single  judge.  It  is  probable,  however,  that  the  judiciary 
act  of  1789  did  not  intend  to  do  more  than  declare  the 
jurisdiction  of  the  district  courts  over  these  cases  ;  and 
that  all  prosecutions  for  penalties  and  forfeitures,  upon 
seizures  under  laws  of  impost,  navigation  and  trade, 
were  not  to  be  considered  of  admiralty  jurisdiction, 
when  the  case  admitted  of  a  prosecution  at  common 
law;  for  the  act  saves  to  "suitors,  in  all  cases,  the  right 
of  a  common  law  remedy,  where  the  common  law  was 
competent  to  give  it."    We  have  seen  that  it  is  competent 
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to  give  it,  because,  under  the  vigorous  eystem  of  the 
English  law,  euch  prosecations  in  rem  are  in  the  ex- 
chequer, according  to  the  course  of  the  common  law  ; 
and  it  may  be  doubted  whether  the  case  of  the  La 
Vengeance,  on  which  all  the  subsequent  decisions  of  the 
Supreme  Court  have  rested,  was  sufficiend;  considered. 
There  is,  however,  much  colonial  precedent  for  this 
extension  of  admiralty  jurisdiction.  The  vice-admiralty 
courts,  in  this  countiy,  when  we  were  colonies,  and  also 
in  the  West  Indies,  obtained  jurisdiction  in  reve- 
•377  nue  causes  to  an  extent  •totally  unknown  to  the 
jurisdiction  of  the  English  admiralty,  and  with 
powers  quite  as  enlarged  as  those  claimed  at  the  present 
day.^  But  this  extension,  by  statute,  of  the  jurisdiction 
of  the  American  vice-admiralty  courts  beyond  their 
ancient  limits,  to  revenne  cases  and  penalties,  was  much 
discussed  and  complained  of  on  the  part  of  this  countiy, 
at  the  commencement  of  the  revolution.'* 

Whatever  admiralty  and  maritime  jurisdiction  the 
district  courts  possess,  would  seem  to  be  excliaive,  for 
the  constitution  declares  that  the  judicial  power  of  the 
United  States  shall  extend  to  tdl  catei  ai  admiralty  and 
maritime  jurisdiction;  and  the  act  of  congress  of  1789 
says,  that  the  district  courts  shall  have  etv^vntre  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime 


'  See  the  form  of  ibe  commiwiaas  of  iheae  vice  .admiralty  coura,  under 
tfae  colonist  establiahmeoiB,  in  a  note  to  the  caee  of  De  IiOTio  v.  Boil,  3 
G«Ui*on,  470,  and  in  Su  Pmecou  en  JtirMietitm,  p.  1 S8. 

>  /rornabo/CbnfTCM.vo!.  t.pp.23. 39.  39.  foumalt  of  iJu  Autmbly  ef 
tht  Colony  ef  Nea-  York,  Tol.  ii.  pp.  TS5.  797.  BOO.  In  England,  sa  Judge 
Conkling  obaorves,  oil  ceveiiue  seiiiuu  are  cognizable  eiclueiTelr  in  ihe 
Couit  of  Exchequer ;  and  auch  of  them  aa  are  eo^izable  on  the  admiraltjt 
aids  of  the  dieirict  courta  of  tha  United  Sislei,  ate  made  ao  only  by  force  of 
■  lagislatWe  acL  The  effect  of  the  atatnte  aa  to  SDCh  aeixorea  embraced  by 
it,  ie  to  withdraw  them  from  the  consideration  of  a  jury,  according  to  ibe 
eonrse  of  lire  civil  law.    Coailwg'*  TritttM,  3d  edit.  p.  391. 
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jurisdiction.*  It  is  certain,  bovrever,  that  the  state 
courts  take  an  extensive  and  unquestioned  cogDizance 
of  maritime  contracts,  and  on  the  ground  that  they  are 
not  cases,  strictly  and  technically  speaking,  of  admiralty 


'  Canttilmtim,  art.  3,  see.  3.  Act  ef  Ongren  of  Seplepibtr  24(1, 1789, 
c.  aa  we.  9.  Vidt  tupra,  pp.  304.  373.  Hr.  Jiutics  Story  (3  Qm.  Cttntl. 
U.  &  p.  533,  aole)  layii  that  the  opinion  here  expressed  is  "  founded  in 
mialake,"  and  that  ihe  admiralt]'  and  naritirae  jnriailictioii  was  inleaded  by 
the  cooatitutioD  to  be  eiacllr  >b  extensive  or  eiclusiTe,  and  do  mare  ao,  in 
tlis  nalioDal  judiciary,  than  it "  exiated  in  the  juiiapiudence  of  the  common 
law;"  and  that  where  the  cognizance  of  admiralty  uad  Diiiiliioe  casee 
"  was  prenooaty  cancanent  in  the  courta  of  common  law,"  it  remained  bo. 
If  I  was  mistaken  as  to  ihe  meaning  of  (ba  constjtalion,  in  auppoiing  [hat 
the  judicial  power,  extending  "  10  all  caaes  of  admiralty  and  maiitime  juiia- 
diction,"  was  ezdnsiTe,  I  was  led  into  iha  errot  by  fallowing:  the  consiruciian 
assumed  by  ths  Supreme  Court  of  the  Uailed  Stslssi  in  the  judgment  de> 
livered  in  Martin  v.  HaaUr'i  Lata,  1  WluaioH,  304.  Id  thai  case,  the 
court  otnerred,  that  the  words  "  the  judicial  power  ihaU  mend,"  &c.,  were 
imperatire,  and  that  congrea  coold  not  vest  any  portion  of  the  judicial 
power  of  the  United  Slates,  except  in  courta  ordained  atid  eatabliabed  by 
itself.  It  was  their  duty  to  vest  the  niste  judicial  patetr  in  their  own 
contta.  The  leatned  judge  who  deliTcred  the  opinion  of  the  conri,  noted 
and  dwelt  on  the  diatinolion  in  the  language  of  the  confticution,  between 
declaring  that  the  judicial  powei  sAsII  txtatd  to  alt  cows  in  law  and  equity 
arisiDg  under  the  oonatitution — to  alt  cata  aSectinj;  stnbeasadon,  &c. — to 
11.1,  oiala  of  admiralty  and  maritime  jurisdiction — and  (hen  (dropping  ex 
ijuhutria  tbe  word  aU)  to  cmtroveraios  to  which  (he  United  States  shall  bd 
a  pw^ — to  controveniea  between,  &c.,  8ix.  The  difference  of  phraaeology, 
be  aaid,  waa  not  accidental,  but  designed,  and  (he  juriiidictioD  in  Ihe  one 
ease  wss  imftntnt,  and  in  (he  other  might  be  qnalilied  ;  and  (hat,  upon 
any  eanatruction,  the  judicial  power  of  the  United  States  waa  in  some  Msea 
ontToidably  eicluaTS,  aoA  la  oil  other*  migJU  b*  mad*  ««,  at  the  election  of 
oongresa.  Upon  this  ground  I  was  led  to  the  view  I  look  in  the  text,  that  oa 
the  admirelly  and  maritime  junsdiction,  within  the  purriew  of  the  constita. 
tion,  was  txclmtict,  it  onght  not  to  extend  brtber  than  the  ttttUd  admiralty 
and  marilims  jahsdiction  when  the  consdlution  waa  formed.  It  appeared  to 
me,  therstbie,  apon  a  re.consideiBlian  of  the  subjeet,  that  (he  elaborate 
decision,  in  Di  Zmm  t.  Bait,  grasped  at  too  much  jarisdictjmi.  But  we  aie 
taught  by  Ibe  note  in  the  CamroeulatieB  nferred  to,  thsl  the  state  courts  haie 
all  the  coocoitent  cogniiaDce  which  they  had  originally,  ia  1787,  over 
maritime  contracts,  and  that  ttus  concuirent  juiiadielioo  does  not  depend,  as 
declared  in  1  Wke*lon,  337,  on  the  plessolB  of  ciMlgmSi  but  is  founded  on 
the  "  leasonable  intarpretatioa  of  the  cooatiatioii." 

Tot.  I.  38 
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and  maritiine  jurisdiction.  If,  however,  the  claim  of 
the  district  courts  be  well  founded  to  the  cognizance  of 
all  maritime  contracts,  wheresoever  the  same  may  be 
made,  or  whatever  may  be  the  form  of  the  contract,  it 
would  seem  that  the  jurisdiction  of  the  state  courts  over 
those  contracts  could  not  be  sustained.  But  I  appre- 
hend it  may  fairly  be  doubted,  whether  the  constitution 
of  the  United  States  meant  by  admiralty  and  maritime 
jurisdiction,  any  thing  more  than  that  jurisdiction  which 
was  settled  and  in  practice  in  this  country  under  the 
English  jurisprudence,  when  the  constitution  was  made ; 
and  whether  it  had  any  retrospective  or  hisloricEiI  re- 
ference to  the  usages  and  practice  of  the  admiralty,  as 
it  once  existed  in  the  middle  ages,  before  its  ter- 
•878  ritories  •had  been  invaded  and  partly  subdued 
by  the  bold  and  free  spirit  of  the  courts  of  com- 
mon law,  armed  with  the  protecting  genius  and  mas- 
culine vigour  of  trial  by  juiy. 

lie.      (4.)  Jurudiction  of  the  inatance  courU. 

ilti  The  extensive  and  superior  claims  of  the  American 
courts  of  admiralty,  as  courts  of  civil  maritime  jurisdic- 
tion, we  have  bad  occasion  already  to  consider ;  but 
accordingto  the  English  jurisprudence,  the  instance  coitrt 
takes  cogiuzance  only  of  things  done,  and  contracts  not 
under  seal  made  super  altum  mare,  and  without  the  body 
of  any  county.  This,  of  course,  excludes  all  creeks, 
bays  and  rivers,  which  are  within  the  body  of  some 
county ;  and  if  the  place  be  the  sea-coast,  then  the  ebb- 
ing and  flowing  of  the  tide  determines  the  admiralty. 
The  cause  must  arise  wholly  upon  the  sea,  and  not  with- 
in the  precincts  of  any  county,  to  give  the  admiral^ 
jurisdiction.  If  the  action  be  founded  on  a  matter  done 
partly  on  land  and  partly  on  water,  as  if  a  contract  be 
made  on  land  to  be  executed  at  sea,  or  be  made  at  sea 
to  be  executed  on  land,  the  common  law  has  the  prefer- 
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ence,  and  excludes  the  admiralty.*  The  admiralty  has 
cognizance  of  maritime  hypothecationa  of  vessels  and 
goods  in  foreign  ports,forrepairsdone,ornece33ary8up- 
plies  fiiroished  ;*'  and  in  the  case  oiMmetone  v.  Qibbo7it,<= 
it  was  admitted  hy  the  K.  B>>  that  the  admiralty  had 
entire  jurisdiction  in  the  case  of  an  hypothecation  bond, 
charging  a  ship  with  money  taken  up  in  a  foreign  port 
for  necessaries*  though  the  bond  was  under  seal,  and 
executed  on  land.    The  jurisdiction,  in  such  a  case, 


>■  Ctm.  Dig. uu  Mm.  E.  1.7. 10. 13.  f.  ],3.4,  5.  3  BUukt.  Com.  IDE, 
107.  In  cues  purely  dependent  gpon  (be  locality  of  liie  aci  done,  the 
adioinlt]'  juriadiatioo  ia  limited  to  iha  sea  and  to  tide  wsier  aa  far  aa  the 
tide  flowa,  and  doee  not  reach  bejond  high  waur  mark.  But  in  mixid 
cam,  aa  where  aalTage  wlricea  are  peiformed  putl;  on  tide  watets  and 
partly  on  ahore,  for  ibe  preservation  of  the  property,  the  sdminlly  he* 
jorudiciioti.  Uoiled  Stalea  t.  Coomba,  13  Frtire,  TS.  In  Peyroui  t. 
Howard,  T  Pattri*  U.  S.  Sep.  334,  the  Supreme  Court  decided,  thai  Nm. 
Orltant  waa  within  the  ebb  and  fl»w  of  the  tide,  and  that  admiralty  juria- 
dJctioQ  pTBTailed  there,  and  that  repaira  done  there  by  a  ahipwrighl  upon  a 
ateambolt  WEB  eaeenlially  a  maritime  aerrico,  and  gsTe  alien,  noiwiths Landing 
ihe  coniiaenGemeDt  01  termination  of  the  voyage  of  the  aieamboat  might  be 
at  aome  place  up  the  Miaaiaaippi,  beyond  the  reach  of  the  tide.  It  waa  held, 
in  Smiih  t.  The  Fekin,  Oiipin,  303,  that  a  contract  for  wages  on  e  voyage 
between  ports  of  edjoiniog  sisles,  end  oq  iha  tide  walera  of  a  river  or  bay,  is 
within  the  juiiadiction  of  the  Diatrici  Courts,  and  any  be  enforced  by  a  tuil 
■nrrm  in  the  admiralty.  But  ifa  venel  be  engaged  aubslaniially  in  iotehor 
noTi^lion  and  trade,  not  on  tide  waters,  the  admiralty  has  no  jurindiction, 
though  she  may  have  touched  at  one  lenniniu  of  the  voyage  on  tide  watcre. 
The  Steamboat  Orleana  v.  Fhmbus,  11  Ptters,  175.  Tie  principle  which 
uemt  te  be  eMlaUithed  it,  tAat  adviiratli/ junidietion  txiradt  ta  all  maritime 
eaatt*  and  eervieei,  to  be  tubttanliattji  peTformed  on  tide  walert.  See  pp. 
364.  367.  369,  370, 371.  378, 379,  of  this  volume. 

b  Johnson  v.  Sfaippen,  1  Salt.  Rep.  34.  Lord  liaym.  983,  S.  C.  It  seems 
to  be,  also,  not  only  the  baiter  opinion,  but  the  settled  law,  that  the  adniirBlty 
haa  juriadicIioQ  in  rvm  in  ibe  case  of  bottoiniy  bonds  creating  a  lien  on  a 
TMsel,  whether  the  bond  waa  eiecnted  by  the  owner  in  a  foreign  or  in  a 
AoflK  port.  Whenever  the  local  law  gives  a  lien  on  tha  veasel  ns  a  security, 
or  there  is  an  expreae  hypolhecalion,  (ha  admiralty  haa  jurisdiction  in  rent  to 
enforce  il.  Corish  v.  The  Murphy,  3  Bro,  Cie.  and  Adm.  Laa,  530,  App. 
Ths  Sloop  Mary,  1  Paine'i  Cir.  S.  671.     The  Brig  Draco,  2  Sumner,  157. 

'  3  Term.  Sep.  267. 
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depended  on  the  subject  matter,  for  the  contract  was 
merely  in  rem,  and  there  was  no  personal  coveoant 
for  the   payment   of  the   money,   and   the   admiralty 

jurisdiction  in  such  a  case  was  indispensable,  as 
■379    the  courts  of  common  law  'do  notproceed  inrem.* 

If  the  admiralty  haa  cognizance  of  the  principal 
thingiithasalsoofthe  incident,  though  thatincidentwould 
not,  of  itself,  and  if  it  stood  for  a  principal  thing,  be 
within  the  admiralty  jurisdiction.  Upon  this  principle 
it  is,  that  goods  taken  by  pirates,  and  sold  on  land,  may 
be  recovered  from  the  vendee,  by  suit  in  the  admiralty.'' 
Suits  for  seamen's  wages  are  cognizable  in  the  adnsi- 
ralty,  though  the  contract  be  made  upon  land,  provided 
it  be  not  a  contract  under  seal ;  and  this  is  intended  for 
the  ease  and  benefit  of  seamen,  for  they  are  all  allowed 
to  join  in  the  sail,  and  all  the  persons  on  board  below 
the  rank  of  the  master  are  comprehended  in  the  descrip- 
tion of  mariners.*!    This  case  of  seamen's  wages  the 


■  In  the  cofc  nf  ihe  ArlnB,  Q  Hagg-  Adm.  Btp.  48—73,  ii  wu  admitted, 
iliDl  ihs  court  or  ndminilt)'  hod  aa  undoubted  jurisdiction  over  boltomiy 
bonds  ToundeJ  upon  sen  rishs,  and  dcfeuible  by  the  dpstruction  of  the  ahip 
ill  (ho  course  of  the  voyage.  It  w»B  an  original  jurisdiction  ciermed  npon  ihe 
ground  of  authorized  UHRge  and  established  aulbority .  But  the  jurisdiciion 
would  not  attach  upon  any  bond  not  dependent  upon  ihs  Bccidenu  of  the 

»  Corn.  Di^.  lit.  Adm.  F,  6.  3  BiacU.  Com.  108.  The  court  ofadmirally 
has  onlhorily  to  entertain  a  civil  Buil,  entitled  catua  ipolU  nvitii  tt  maritima, 
fur  Ihe  roslilurion  ofgoode  pirationlly  taken  on  the  high  aeaa.  The  Hercales, 
•2  Dodion't  Adm.  Rep.  369. 

'  I  Salk.  Rtp.  34.  Sir.  Sep.  761.  937.  1  Lard  Saym.  398.  3  Lev.  60. 
4  Inet.  134.  142.  Coin.  Dig.  lit.  Adm.  E.  15.  3  Lord  Baym.  1044.  1306. 
A  contract  for  wages  on  board  a  Bteamboat  plying  belweon  pons  of  adjoin- 
ing stales,  on  a  B/n>igable  tide  tealer,  maf  be  enforced  by  a  suit  tn  rent  in 
_  ihc  admiralty.  Wilson  t.  The  Slcambiial  Ohio,  Gilpin'f  S.  505.  But  to 
render  a  service  on  boatd  a  vesrol  even  on  tide  waters  marHinu,  so  far  as 
to  give  ad  inirslly  jurisdiction  over  it  aa  for  wages,  it  mual  contribnie  to  the 
prveervation  of  the  venel,  or  of  ihosa  trhose  labour  and  skill  ore  employed 
to  navigate  her.  Musicians  do  not  come  within  ihat  desctipliou.  Trainer 
V.  The  Superior,  Gilpin'i  E.  514.    Tho  service  mtisl  be  eascnilally  miri. 
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courts  of  common  law  admit  to  be  of  admiralty  juris- 
diction ;  and  this  ie  an  exception  in  favour  of  seameit, 
to  the  general  rule  that  tbe  admiralty  has  no  jurisdiction 
of  any  matter  arising  on  land,  though  it  be  of  a  maritime 
nature,  as  a  charter-party,  or  policy  of  insurance.  The 
district  court,  as  a  court  of  admiralty,  possesses  a  gene- 
ral jurisdiction  in  suits  by  seamen  and  salvors,  and  by 
material  men,  in  rem  and  in  personam.  The  courts  of 
admiralty  have  a  general  jurisdiction  to  enforce  mari- 
time liens  by  process  in  rem,  and  there  may  be  a  mari- 
time jurisdiction  in  peraoama,  where  there  is  do  lien,  and 
consequently  no  jurisdiction  in  rem.  Seamen  have  an 
implied  lien  on  the  vessel  for  services  rendered  upon 
the  high  seas  or  upon  tide  waters.  They  may  proceed 
in  rem  and  inperionam;  but  the  proceeding  in  rem  is 
only  maintainable  by  material  men  when  there  is  a 
specific  lien,  or  for  wages,  or  for  repairs  made,  or 
necessaries  furnished  to  a  foreign  ship,  or  to  a  ship  in 
the  ports  of  the   state   to   which    she  does   not  be- 


lime ;  labour  on  boMiJ  a  fuel  or  coal  boat  ii  oot  of  ihat  deicriplioa. 
Thackucf  v.  The  Parmer,  ibid.  S34.  The  eerrice  muat  cuDcern  inoEac- 
tioDa  and  proceedinge  relatiTe  to  commetce  and  navigation,  and  to  damagee 
and  injoriei  upon  the  ■•■.  Nor  haa  Iba  admiralty  Dnyjuriadiction  in  raalters 
of  aocauut  belwseo  part  ownera.  The  Steemboal  Orleana  v.  FhiebitB.  11 
PettTi,  175.  It  u  limitrd  in  mattera  of  contract  to  thoae  which  are  man. 
time.  Ibid.  Thna,  in  the  caae  of  the  Thomai  lefferion,  10  Wieaton,438. 
it  was  held,  thai  the  adtnirolif  had  no  jurisdicdon  over  comracta  for  the  hire 
of  aeamen,  unlea*  the  lervice  waa  aubelBatiallj  performed  upon  tba  aea,  or 
upon  watera  within  ihe  ebb  end  Sow  of  the  tide.  Suita  for  aeamen'a  wagea 
on  a  voyage  from  a  place  in  Kentuckf,  up  iho  river  Minouri  and  beck  again, 
were  therefore  not  of  admiralty  and  maiitime  JuriBdiciion.  Bui  aiaie  couria 
under  alate  laws  hare  juriidiclion  in  rem  in  case  of  luppliea  and  repaiia  to 
boata  or  Teaaela  on  riTer  navigation  in  ibs  inteiiar.  aa  well  aa  under  coatrects 
for  the  carriage  of  penona  or  property  upon  navigable  river  walen.  Statutti 
of  SBMimtri,  1635,  p.  103.  Tbe  disirici  courrg,  as  iasiance  courts  of  admi- 
ralty, have  cogoiiance  of  all  claima  for  Mirage  in  caees  of  shipwreck,  and  of 
veaaala  derelict  at  >ea.  This  is  well  aatded  by  the  American  caaea.  See 
CtRkling't  Traati»e,  9d  edit.  156. 
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long.*  The  admiralty  jumdiction  is  essential  *iD 
all  aucb  cases,  for  the  process  of  a  court  of  oom- 
mon  law  cannot  directlj  reach  the  thing  in  ^ede.  If 
the  law  raises  a  lien  for  a  maritime  service,  a  court  of 
admiralty  has  power  to  carry  it  into  efiect.^  The  act 
of  congress  of  July  20th,  1790,  relative  to  seamen,  sec- 
tion 6,  has  given  a  specific  and  summary  relief  for  sea- 
men in  the  recovery  of  wages,  by  authorizing  the  district 
judge,  or,  in  his  absence,  a  magistrate,  to  summon  the 
master  before  hioi,  and  to  attach  the  vessel  as  securi^ 
for  the  wages.*' 


*  The  Hope,  3  Eeb.  315.  The  Trelawnajt,  3  Boi.  B.  316,  note,  n* 
General  Smiih,  4  Whealort,  438.  Tb«  Jerusalem,  3  GaUimn,  343.  Tbe 
Rubert  Fuliao,  1  Paint'*  Btp.  690.  DriokwatsT  t.  Brig  Sparuu,  War^t 
Bep.  149.  SheppcnJ  r.  Taflor,  5  Peter*'  V.  S.  Sep.  CTfi.  Storr,  J.,  in  iba 
caM  of  ihe  Brig  Nesior.  1  Smoer,  74.  CmUinf '*  TmU—,  Sd  edit  lU. 
The  Schaaner  Marion,  1  Starfe  S.  m.  Sec  also  infra.  Tol.  iii.  lET— ITa 
IT  melcriala  for  a  veassl  be  furniibed  ia  a  horns  port,  >tid  a  note  of  hand 
given  by  the  owoer,  a  libel  ia  the  adminit)'  in  ffraam  will  tiol  lie.  Rwa- 
«a>-  V.  Allegro,  13  Wlitatoii,  611.  In  thii  laat  caas  (he  eiteol  o(  admirallr 
jariidielian  in  ptT*oii*m  wu  mnrfa  diaeiiued  and  qiieitionad  by  Mr.  Juatice 
iohoaon.  But  in  Willard  v.  Dorr,  3  Mtan'*  Sep.  93,  and  in  Hammond  i, 
Eaei  F.  and  M.  loa.  Co.,  4  Maim'*  Brp.  19G,  Mr.  Juitice  Storr  cooaiderad 
it  to  be  the  Milled  jariadiciion  of  the  idminltf,  that  ihs  maaier  could  ane 
there  in  perntnam  for  hii  wagea,  and  (ha  aeamen  in  rem  aa  veil  aa  m  prrt*- 
wan  for  their  wagea.    Tbia  appeara  lo  be  a  welUMlablished  diatinetioiL 

k  Phili|M  V.  Scattergood,  1  GtJpin,  I.  No  prior  replerin  or  attachment  of 
the  prapcrif  under  >nr  itate  court  proceM  can  eonliol  the  paramount  jnril. 
diciion  of  the  admiralty  in  rem,  for  freight  or  seamen'*  wagM,  or  on  a  bot. 
lomry  bond.  Certain  Loga  of  Hahogan]',  3  Sitmmer,  SB9.  A  person  hired 
for  lervice  aa  one  of  the  craw  on  board  of  a  canal  boat,  under  ■  coattjog 
lloanBc,  in  the  Coal  trade  from  the  tide  wa  ten  of  the  river  Delaware,  throng 
the  Raritan  canal,  to  the  tide  waters  in  the  harbour  of  New. York,  performa 
•erTice  of  a  maritime  character,  and  haa  a  lien  on  the  Tenel  for  bis  wage*, 
•nd  may  proceed  in  rcn  for  the  same.  Weiier  i.  Coal  Boat,  D.  C.  Salitbnry, 
D.  C.  U.  S.  NiK-Tork.  Norembar,  1844 

•  8m  to),  iii.  169—171,  aa  to  the  lien  of  material  men.  Md.  aa  to  the 
remedy  for  acamen'e  wages.  Material  men  and  workmen  haTiDg  liena  on 
veaselt  under  state  lam,  may  enforce  them  in  the  District  Court  a«  well  aa 
in  a  Eta(e  court  at  their  election,  as  the  jurisdiction  ia  in  thst  esse  concurrent. 
Davis  T.  A  New  Bri^i  OUpin'*  B.  473,     In  the  caae  of  Heyer  and  oUm*  y- 
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We  have  sow  finished  a  general  sorvej  of  the  admi- 
ralty jurisdiction  of  the  district  courts  in  civil  and  crimi- 
nal cases,  and  both  as  an  instance  and  a  prize  court.  It 
would  not  be  consistent  vith  the  plan  of  these  elementary 
disquisitions,  to  give  a  detailed  sketch  of  the  course  of 
proceeding,  and  of  the  peculiar  practice  in  the  admiralty 
courts.  The  proceedings  are  according  to  the  course  of 
the  civil  law,  and  are  remark^le  for  their  comprehen- 
sive brevi^,  celerity  and  simplicity.  Nothing  can  be 
more  unlike  in  its  process,  pleadings,  proof,  trial  and 
remedy,  than  the  practice  of  the  courts  of  admiralty  and 
of  the  coufts  of  common  law." 


The  Scfaoomr  Ware,  in  the  Diitriet  Court  of  ihe  wnidieni  diilrid  of  New- 

Toik,  (S  Pahu't  Rtp. ,)  the  phhitiA,  u  bnnch  or  deputr  pilot*, 

libelled  Ihe  venel  for  ia]Ta(s  in  relieving  her  in  diitrea  withio  the  buboai 
or  New- York,  and  ulvece  wu  alloHed.  On  appeal  (o  ibe  Cireoii  Court  of 
the  United  Butee  for  the  loiiiheni  diiirict  of  Nciv-York,  the  decree  waa  re. 
Tetaed,  on  ihs  ground  that  ihe  act  of  congreaaof  August  7ih,  1789,  e.9,  had 
adopted  the  piloMge  tawa  of  the  atitaa  reapectivelj  temporaiily,  and  had  not 
aince  interfered,  and  that  the  remedf  far  the  pilola  wna  in  the  ■late'cDnrla, 
■nd  Ihal  the  Diitricl  Court  had  no  jariadiclioa  in  the  caae  uf  pilolnge,  uiaiDg 
within  the  waleiaof  the  atilei,  until  congreaa  ahonld  give  it,  aathejhad  ths 
right  10  do.    See  m/rn.  *ol.  iii.  p.  116,  note. 

•  The  act  of  eongreaa  of  May  Bth,  1799,  o.  S6.  aec  S,  deeland  that  the 
fortn  of  writa,  eiecnliotu  and  other  proeasa,eioepl  their  atfle,  in  (nil*  of  ad- 
miralty and  maiitinie  juriadiction,  should  be  acaoiding  to  iha  prindplea,  rule* 
BodnNgM  which  belong  to  courU  of  admiralty,  ea  eootradittiiigniahed  from 
conrM  of  common  law,  anIqacltoalterationaandadditioMby  iheaaidooBna, 
and  lo  regnlaiiona  to  be  preacribed  by  the  Supreme  Court.  Fera  knowledge 
of  the  admiralty  practioe,  I  would  refer  IhealudentloCtn-ia'aPracftMa/tAe 
Cmtrt  tf  Aiwtirtltii in  SmgU»d,  which  is*  work  of undoobted  credit;  and 
in  1809,  a  new  edition  was  pnbliahad  in  tbia  country  by  Mr.  Hall,  with  an 
appendix  of  ptecadenia.  I  would  also  refer  him  cothe  9d  volume  of  Avien'* 
Cfeil  and  Admirolly  Lmc,  and  to  the  appendix  to  the  lat  and  Sd  Tolumee  of 
Mr.  IFlcafMi'*  Etporti,  where  he  will  find  Ihe  praetiee  of  itie  inelance  and 
priie  canrli  digeated  and  aummarily  explained.  See,  akc,  the  Treatiae  of 
Mr.  DaaUp,  an  admirally  practice.  He  wae  formerly  tttomey  of  the  United 
Slate*  fiir  Maaaachuaetti ;  and  hia  work  ia  pronounced,  by  the  moat  com. 
patent  judgea,  to  be  learned,  acourate  and  well.digeated.  See,  alao,  the 
eaae  of  Lane  t.  Townaeitd,  in  ibe  Diatrici  Coon  of  Main*,  tn  1885,  Wmt't 
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cinijnrifc  *{&.)  The  jarisdiction  of  the  District  Court,  when 
uin-own.  proceeding  aa  a  court  of  common  law,  extends  to 
all  minor  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  and  which  are  not  strictly 
of  admiralty  cognizance ;  and  to  all  seizures  on  land,  and 
on  waters  not  navigable  from  the  sea;  imd  to  all  suits 
for  penalties  and  forfeitures  there  incurred ;  and  to  all 
suits  by  aliens,  for  tons  done  in  violation  of  the  law  of 
nations,  or  of  a  treaty  ;  and  to  suits  against  consuls  and 
vice-consuls ;  and  to  all  suits  at  common  law,  where  tbe 
United  States  sue,  and  the  matter  in  dispute  amounts  to 
one  hundred  dollars.'  It  has  jurisdiction  likewise  of 
proceedings  to  repeal  patents  obtained  surreptitiously, 
or  upon  false  suggestions.  This  was  given  by  the  eict 
of  congress  of  February  21st,  179S,  chap.  II.,  and  it  is  a 
jurisdiction  that  leads  frequently  to  the  most  intricate, 
nice,  and  perplexed  investigations,  respecting  the  origi- 
nality of  inventions  and  improvements  in  complicated 
machinery."  It  was  made  a  question  in  the  District 
Court  of  New-York,  in  the  case  ex  parte  Wood,  whether 
the  process  to  be  awEirded  to  repeal  the  patent,  was  not 


B.  S87,  in  which  Ihs  ieu-Qed  judge  deGnei  the  diIutb  aad  effect  of  itipula. 
tioni  ID  (he  adminlly.  Thai  cue  conUiiu  a  learned  Bxaminatjan  of  die 
mode  of  commencing  a  foil,  and  of  the  piatorian  slipuladoDB  lequirtd  of  ihe 
derandanl  in  the  Roman  law,  end  it  ntiihctorilf  show*  great  iDaceunc]'  in 
Brown**  liew  of  the  aubjeci  of  the  sUpulationi,  caationi  or  iwcuritie*  re. 
qaired  in  Ihe  progren  of  ibe  anil  by  the  practice  of  tbe  Romao  Foruoi.  In 
Ihe  caae  alao  of  Hution  t,  Joidan,  (Care'i  Hip.  365.  39S,  ihe  adminlly 
practice,  a>  derived  from  the  Roman  taw  and  the  civil  law  conrta,  iidia. 
cutaed  with  the  cnaiomaiy  learning  and  abiliir  of  Lhe  diatingni^ed  judge. 
So  alao  Ibe  practica  on  the  joinder  of  different  actiona  of  difiercni  namree 
in  one  libel.  Ibid.  437.  See  in  3  Tf.  ¥.  Ltgal  Ohtrnter,  357,  and  in  the 
Laa  BepoTttT  for  March,  1B4G,  the  rules  of  practice  in  the  couna  of  the 
Uniled  Statea,  in  canae*  of  admiralty  and  mariiimc  juriadietion  on  the  in. 
•tance  aide  of  the  coart,  eatabliibed  in  purtaaoce  of  the  act  of  dMigrea*  of 
93d  Anguat,  1849,  c.  IBS. 

•  Jmdieiarj  Aet  ofSipttt^«r,  1789,  aec.  9. 

k  See  voL  ii.  p.  366. 
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in  the  nature  of  a  icire  facitu  at  common  law,  upcHi 
which  issue  of  fact  might  be  taken  and  tried  by  a  jury. 
The  district  judge  decided,  that  the  proceeding  was 
summary,  upon  a  rule  to  show  causey  and  that  no  pro- 
cess of  teire  faeiat  was  afterwards  admissible.  But 
upon  appeal  to  the  Supreme  Court  of  the  United  States,* 
the  decree  of  the  District  Court  was  reversed,  and  the 
District  Court  was  directed  by  mandamiu  to  enter  upon 
record  the  proceedings  in  the  cause  antecedent  to  the 
granting  of  the  rale  to  show  cause  why  process  should 
not  issue  to  repeal  the  patent  The  District  Court  was 
further  directed  to  award  process,  in  the  nature  of  a 
tcire  facia$,  to  the  patentee,  to  show  cause  why  the 
patent  should  not  be  repealed ;  and  upon  the  re- 
turn 'of  the  process,  the  court  was  to  proceed  to  •882 
try  the  cause  upon  the  pleadings  of  the  parties, 
and  the  issue  of  law  or  fact  joined  thereon,  as  the  case 
might  be ;  and  that  if  the  issue  be  an  issue  of  &ct,  the 
trial  thereof  was  to  be  by  jury,  according  to  the  course 
of  the  common  law. 

This  was  a  just  and  Uheral  decision  of  the  Supreme 
Court ;  and  it  waa  observed,  in  the  opinion  which  was 
pronounced,  that  it  was  not  lightly  to  be  presumed,  that 
congress,  in  this  class  of  patent  cases,  placed  peculiarly 
within  their  patronage  and  protection,  involving  some 
of  the  dearest  and  most  valuable  rights  which  society 
acknowledges,  and  the  constitution  itself meantto  favour, 
would  institute  a  new  and  summary  process,  which 
should  finally  adjudge  upon  those  rights,  without  a  trial 
by  jury,  without  a  right  of  appeal,  and  without  any  of 
those  guards  with  which,  in  equity  suits,  it  has  fenced 
round  the  general  administration  of  justice.  The  Su- 
preme Court  then  went  into  an  analytical  esamination 
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of  tbe  10th  sectitm  of  the  act  of  1793,  on  which  the 
claim  of  eummary  jariBdiction  rested,  and  vindicated 
tbe  coDBtracdon  which  they  aesumed,  in  oppoaitioa  to 
that  taken  by  tbe  District  Conrt. 

The  jurisdiction  of  the  judges  of  the  district  courts, 
in  cases  <^  baokniptcy,  has  presented  for  consideration 
some  important  questions  on  tbe  point  of  jurisdiction. 
We  hare  no  bankrupt  system  in  existence  under  the 
government  of  tbe  United  States ;  but  there  may  be 
some  lingering  traces  of  business  yet  arising  and  unde- 
termined, under  tbe  bankrupt  act  of  the  year  1800,  and 
many  questions  may  be  expected  to  arise  under  tbe 
bankrupt  act  of  1841,  which  has  been  recently  re- 
pealed." In  the  case  of  Ctmfort  Sandt,^  in  the  District 
Court  of  New-York,  it  was  observed,  that,  in  England, 
the  sole  power  of  directing  the  execution,  and  controlling 
the  administration  of  the  bankrupt  system,  in  all 
'383  its  departments,  *and  in  every  stage  of  the  pro- 
ceeding, resided  in  tbe  lord  chancellor. 

This  jurisdiction  of  the  Enghsh  chancellor  is  not  in 
the  court  of  chancery,  but  in  the  individual  who  holds 
tbe  great  seal ;  and  it  is  exercised  summarily  upon  peti- 
tion, and  his  judgment  upon  the  petition  is  without 
appeal,  unless  the  chancellor,  in  his  discretion,  allows  a 
bill  to  be  filed,  in  order  to  found  an  appeal  thereon. 
Tbe  judge  then  proceeded  to  examine  the  several  provi- 
sions of  the  bankrupt  act  of  the  United  States  of  1800, 
in  order  to  show,  that  upon  the  principles  of  construction 
adopted  in  England,  the  district  judge  bad  the  same 
jurisdiction  in  cases  of  bankruptcy  as  is  exercised  by 
tbe  lord  chancellor.  The  same  course  of  reasoning 
which  sustains  tbe  jurisdiction  of  tbe  one,  would  confer 
that  of  tbe  other.    He  insisted  that  the  jurisdiction  was 

•  Bee  i^fra^  vol.  H.  991. 

*  UitiUd  SUOm  Lm  Jmmui,  toL  i.  p.  15. 
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given,  not  to  the  District  Court,  bat  to  the  individual 
who  happened  to  hold  the  office  of  district  judge,  and 
that,  consequently,  all  hi^  decisions  in  bankruptcy  were 
without  appeal,  for  appeals  lie  only  from  the  decrees  of 
the  District  Court.  But  that  extraordinary  doctrine  has 
since  been  overruled;  and  it  has  been  held, >  that  the 
Circuit  Courts  of  the  United  States  had  jurisdiction  of 
matters  arising  under  the  bankrupt  law,  and  the  dis- 
trict courts  had  not  exclusive  jurisdicticMi  over  the  entire 
execution  of  such  laws.  They  could  not  remove  the 
assignees,  nor  compel  them  to  account.  An  appeal  lay 
in  proceedings  under  the  bankrupt  act  from  the  district 
to  the  circuit  courts,  and  the  state  courts  had  a  concur- 
rent jurisdiction  in  matters  of  account  between  the 
bankrupt  and  his  creditors,  and  which  has  been  freely 
and  extensively  exercised.'' 


■  Ldcu  t.  Morrii,  1  Fame'*  Sep.  SM. 

k  Bee  the  cose  at  Codwisa  t.  Bindi,  i  Jaknt.  Btp,  536.  In  the  cim  «x 
parlt  Cfariit;,  3  Howard,  299,  it  waa  held  that  the  S\ipr«tlu  Cvurt  bid  no 
reviling  peirer  orer  tha  decrees  of  ths  Diitrict  Court  silling  in  hankrvftcy, 
under  ifas  aei  of  IB41 ;  but  it  bid  orer  proeeedinp  u  a  conn  of  adtninlty 
and  maridms  jniudiction.  The  Diitricl  Court,  wben  aitting  in  bankrupler, 
bu  plenuy  power  over  liens  and  morlgagea  on  Ibe  bankrupt's  ptoperlf,  and 
antDDiarily  to  decide  on  tbeir  ralidity  and  extent,  and  majr  operate  npon  ihe 
paitlea  in  tba  aiate  count  bf  injunction,  and  in  ibat  way  control  tbe  pro. 
ceedingi  in  the  atale  court*.  S.  C.  BbI  in  tbe  caw  of  Peek  t.  lennen. 
Sup.  Conn  of  Naw.HimpihiTG,  Jul;,  1B45,  it  waa  e^^A^A  tbat  the  bank, 
npt  act  of  1841  neither  limited  nor  enlarged  tha  jnriadicliDo  of  the  iMle 
eaoTlt,  and  tbat  credlton  of  a  bankrupt  mar  pnrane  their  remedlei  in  the 
atsteeoarl8,noniriiha(anding  tbair  clainu  are  debt*  capable  of  being  Baseited 
under  the  banliniptcy,  and  that  mortgage!  and  liena  saved  by  (he  bankrupt 
act  may  be  etifotcad  in  the  itats  coutu,  and  thai  ihe  dialrict  eourta  cannot 
interfere  with  or  control  the  eierdae  ef  it.  Sea  npra,  947,  and  imfra,  411. 
On  tbe  olber  hand,  in  I«wi»  r.  Fitk,  6  SaUase*'*  Lnit,  B.  199,  ii  waa  haM 
ibat  a  decree  of  b«nkruptC7,  nnder  tbe  act  of  1841,  divealed  all  juriadiction 
in  Ihe  atate  eonrla,  anAfaejr  bad  no  autboritr  to  decide  qneationa  involving 
Ihe  adjnitment  <rf'  pri^egea  and  liena  among  Ihe  ereditaia  of  the  baukmpl, 
or  the  diatribniion  of  the  funda  of  the  eatate.  AU  Ihe  aatate  of  the  batikmpt 
if,  bjr  iha  decree  of  bankrapicj,  tpM/tel*  v«at»diiiUie  utlgnee. 
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it*     (6.)  Of  the  territorial  court  of  the  United  Statei. 

led  With  reapect  to  the  vast  territories  belonging  to  the 
United  States,  congress  have  assumed  to  exer- 
•884  cise  over  •them  supreme  powers  of  sovereignty. 
Exclusive  and  unlimited  power  of  legislation  is 
given  to  congress  by  the  constitution,  and  sanctioned  by 
judicial  decisions.*  Congress  was,  by  the  constitution,'' 
clothed  with  authority  "  to  exercise  exclusive  legisla- 
tion in  all  cases  whatsoever,  over  such  district  (not  ex- 
ceeding ten  miles  square)  as  might,  by  cession  of  par- 
ticular states  and  the  acceptance  of  congress,  become 
the  seat  of  government  of  the  United  States."  The 
District  of  Columbia  was  created  for  that  purpose, 
under  cessions  from  the  states  of  Maryland  and  Vir- 
ginia. The  territorial  jurisdiction  of  that  district, 
known  as  the  District  of  Columbia,  and  which  embraces 
the  city  of  Washington,  and  throws  its  municipal  pro- 
tection over  all  the  officers  and  agents  of  the  govern- 
ment of  the  United  States,  is  extremely  important.* 


•  Cni«(.a]t.4.8ec,3.  Amsriculu  Co.  v.Canter.l  PfttrC5bp.C.  JI<^ 
Sll.    S«s,  aisD,  tupn,  p.  358. 

>>  Art.  I.  aec  8,  n.  16. 

•  The  power*  of  ihe  jodiciarj  of  the  Diatnet  of  Columbia,  wete  ably  dis. 
coBsed  and  declared  by  Ch.  J.  Crsnch,  in  the  Circuit  Cenrt  of  thai  diairiei, 
CD  the  6th  of  June,  1B3T,  in  the  caae  of  Tit  United  Slatet,  u  rtlvt,  Sicie», 
Steeklim  and  lioart  v.  Jotoa  StitdaU,  FottmatteT-Otntral  »f  tkt  UtaUd 
Statei.  It  wa*  decided,  (hat  the  oourt  bad  authority  lo  iaaue  ft  mandanma  to 
compel  the  defeodaDl  lo  credit  the  ralatora  with  the  amoani  of  an  award 
made  by  ihe  aolieitor  of  the  treaaory  in  their  bTour,  under  an  act  of  congieaa 
of  July  3d,  183G.  The  defendant  had  refuaod  to  appear  under  a  citation  in 
that  eaaae,  and  claimed  exemption  from  alt  peiaonal  reaponaibility,  aa  one  <rf' 
the  heada  of  Ihe  depaninenta,  to  the  jnriadiction  of  iba  court.    The  gbjtf 

.  Jqniicp  litld  that  the  r.;r,.nii  r.n..K.  gf  ;[|ft  l>||iiirT  ht''  ■"  ■''■  {—"!;■■;■"  ■■'«' 
any  Ciicuit.  Cd<»1  of  ibe  United.  "If 'fl  reiilil  hir-,  ""■^°^  the  acta  of  con. 
gnu  of  13th  February,  1 80 1,  aec.  11,  andof  ihetlTtli  FebrDary,  1801,  aec. 
9,  and  il  bad  niore — it  was  inferior  only  to  the  Sufireine  Court.  It  had 
power  lo  call  before  it  any  puiou  found  in  the  dtathel,  riom  the  bii^teat  to 
the  loweaL    No  officer  of  gorenunent  in  die  diattict  waa  loo  high  lo  be 
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The  general  sovereignty  existing  in  the  government  of 
the  United  States  over  its  territories,  is  founded  on  the 
constitation,  which  declared*  that  congress  "  should 
have  power  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territories,  or  other  pro- 
perly belonging  to  the  United  8tates."<>    In  the  territo- 


rauhsd  hf  Iha  proceu  of  the  court.  Tha  defendBDl  in  the  cue  could  not 
shelter  himealf  under  the  enthoiitf  oi  comniuid  of  the  PrealdaoL  There  ia 
no  liw  ettabliihing  ■  relatJoD  bslween  the  Poetmuier-Goneral  and  ibe 
President,  or  eny  anlhority  in  iha  l&iwr  to  prescribe  hie  duties,  or  contlDl 
him  in  the  eierciee  of  hii  official  functioni.  The  Poetmuter,  in  the  eierciM 
of  his  ofGcie.1  daties,  ie  »*  independent  of  the  President  ma  the  President  ie 
of  him.  If  the  President  hea  any  power  to  control  him,  it  is  only  throegh 
the  fast  of  removal ;  and  no  act  done  ander  inch  a  control  woold  be 
justified.  Thisdecieion  wae  affinned  on  appeal  to  the  Bupreme  Court  of  the 
Uniud  Slates,  in  Janeair  tem,  1836.  Kendall  t.  The  United  States,  IS 
Peter*'  S.  C.  Sep.  524. 

•  Art  4.  tec  3. 

b  It  waa  held,  in  the  ease  of  the  Canal  Crnnpaay,  1,  JBaiiSaad  Qnnjwny, 
(4  OiU  ^  JeiBtsii'i  £ep.  1,)  by  the  Coiurt  of  Appesla  in  Manrland,  that  con. 
ptM  acted  in  the  government  of  the  District  of  Colnmbia  end  other  djatricte, 
not  as  a  local  legislatnre,  but  as  the  legialatote  of  (he  tloion  ;  and  in  the 
caeeoftheStetsT.New.OrleansN.  Company,  (11  Jlfarten'*^}!.  38.  309,) 
it  was  held,  that  the  legislature  of  the  Orleans  ttrrrlory  could  grant  a  char- 
ier binding  on  the  fninre  state  of  Louisiana.  So,  in  the  casa  of  WUtUmt  v. 
Tit  fant  of  Michigan,  (T  WtnJtU,  539,)  the  New- York  Court  of  Errors 
■djnriged,  that  the  power  to  inoorporaie  a  bank  was  within  the  scope  of  the 
general  powere  of  territorial  legisletian,  conferred  upon  the  Hichigan  lerri. 
tory  by  the  act  of  coagien  of  January  11th,  1805.  The  goTemtnent  of  the 
tinited  Slates,  which  can  lawfully  acqain  letritory  by  conqaeat  or  treaty, 
must,  SB  an  inevitable  coneequence,  paesflss  the  power  to  govern  it.  The 
territoriM  must  be  under  the  dominion  and  juriadicdon  of  tho  Union,  or  be 
without  any  govemmeni ;  for  the  territories  do  not,  when  acquired,  become 
entitled  to  self-government,  and  they  are  not  subject  to  the  jurisdiclion  of 
any  state.  They  fall  under  the  power  given  to  congreaa  by  the  conetilution. 
This  was  the  doctrine  and  decieiou  of  the  Supreme  Court,  in  (he  case  of  the 
American  Ina.  Company  v.  Canter,  1  FeUff  V.  S.  Btp.  511 ;  end  see,  also, 
3  SUr^i  Cem.  193 — 19S.  536.  In  a  case  submitted  to  the  Sapreme  Judicial 
Court  of  ManacbuaettB,  in  1841,  (1  Mttcalft  E.  580,)  it  waa  held,  that  in 
places  ceded  to  the  United  Slates  for  navy  ysrde,  eteenali,  dec,  and  where 
there  ia  no  other  reservation  of  jnriedictinn  to  the  atate  than  that  of  a  ri^t  to 
aerve  civil  and  criminal  proceee  on  snch  landi,  tha  pereoiw  rniding  there 
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ries  Dorthweat  of  the  river  Ohio,  and  aa  separate  terri- 
toriea  were  Bucceseively  formed,  congress  adopted  and 
applied  the  principles  of  the  ordinance  of  the  confede- 
ration congress  of  the  date  of  the  13th  of  July,  1787. 
That  ordinance  was  framed  upon  sound  and  eoUgbtened 
maxims  of  civil  jurisprudence.  The  organized  territo- 
ries belonging  to  the  United  States,  and  governed  un- 
der the  superintendence  of  congress,  at  present  consists 
of  the  territory  of  Colombia.  The  territories  of  Michi- 
gan and  Arkansaw  were  admitted  into  the  Union  as 
states,  and  upon  an  equality  with  the  other  states,  by 
acts  of  congress  of  June  16th,  1836,  and  January  26th, 
1837  J  and  the  territories  of  Iowa  and  Florida  were  ad- 
mitted into  the  Union  as  states,  and  upon  an  equality 
with  the  other  states,  by  acts  of  congress  of  March  3d, 
1846,  c.  48,  and  of  December  28th,  1S46,  c.  1 ;  and  the 
territory  of  Wisconsin  was  admitted  into  the  Union  on 
like  equality  by  acts  of  congress  of  August  6th,  1846, 
c.  89,  and  March  3d,  1847,  c.  63,  and  the  republic  of 
Texas  by  a  joint  resolution  of  congress  of  March  1st, 

1845.  and  of  December  29tb,  1S46. 
•385       "It  would  seem  from  these  various  congressional 

regulations  of  the  territories  belonging  to  the  United 
States,  that  congress  have  supreme  power  in  the  govern- 
ment of  them,  depending  on  the  exercise  of  their  sound 
discretion.  That  discretion  has  hitherto  been  exercised 
in  wisdom  and  good  &ith,  and  with  an  anxious  regard 
for  the  security  of  the  rights  and  privileges  of  the  inhab- 
itimts,  as  defined  and  declared  in  tbe  ordinance  of  July, 
1787,  and  in  the  constitution  of  the  United  States. 
"  All  admit,"  said  Chief  Justice  Marshall,*  "  the  consti- 


wero  not  cDiilJed  loihe  benafilofthe  common  achoola  of  [he  lowa,  nor  liable 
10  toy  tu  HnnmcDla,  nor  icqiiired  aay  town  MttlemenE  by  »  midencB 
ibarsin,  dih  to  my  alaclive  rmncbiie,  m  iahabiUDU  of  lh«  town. 
•4  TnMtM,423. 
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tutionality  of  a  territorial  goveraineiit.'*  But  neither 
the  District  of  Columbia,  nor  a  territory,  ia  a  ttate, 
within  the  meaning  of  the  conslitntton,  or  entitled  to 
claim  the  privileges  secured  to  the  members  of  the 
Union.  This  has  been  so  adjadged  by  the  Supreme 
Court.'  Nor  will  a  writ  of  error  or  appeal  lie  from  a 
territorial  court  to  the  Supreme  Court,  unless  there  be 
a  special  statute  provision  fijT  the  pDrpose."*  Ifi  there- 
fore, the  government  of  the  United  States  should  carry 
into  execution  the  project  of  colonizing  the  great  valley 
of  the  Columbia  or  Oregon  river,  to  the  west  of 
the  Rocky  Mountains,  it  would  afford  a  'subject  *386 
of  grave  consideration,  what  would  be  the  future 
civil  and  political  destiny  of  that  country.  It  would  be 
a  long  time  before  it  would  be  populous  enough  to  be 
created  into  one  or  more  independent  states  ;  and  in  the 
mean  time,  upon  the  doctrine  taught  by  the  acts  of  con- 
gress, and  even  by  the  judicial  decisions  of  the  Supreme 
Court,  the  colonists  would  be  in  a  state  of  the  most 
complete  subordination,  and  as  dependent  upon  the  will 
of  congress,  as  the  people  of  this  country  would  have 
been  upon  the  king  and  parliament  of  Great  Britain,  if 
they  could  have  sustained  their  claim  to  hind  us  in  all 
cases  whatsoever.  Such  a  state  of  absolute  sovereignty 
on  the  one  hand,  and  of  absolute  dependence  on  the 
other,  is  not  congenial  with  the  free  and  independent 
spirit  of  our  native  institutions ;  and  the  establishmeut 
of  distant  territorial  governments,  ruled  according  to 
will  and  pleasure,  would  have  a  very  natural  tendency, 
as  all  proconsular  governments  have  hfid,  to  abuse  and 
oppression.' 

■  Hepbarn  t.  Eliiey,  3  Cranci,  445.    Cuiporadon  of  New-Orleuu   v. 

WiBMr,  1  WhiMttn,  91. 

k  Cluk  V.  Bazadoae,  1  Cranck,  313.    United  Sntea  t.  Msre,  3  Ibid.  159 
•  Clmto,  in  faU  Oration  far  thi  Staiiilian  Lm,  c.  14,  dMcribea,  in  glowing 

ooloan,  Ihs  oppreacioni  and  abam  commillsd  by  Roman  magiatralea,  axei* 

eimiiK  ciTil  and  military  power  in  the  diatant  ptoTincaa. 
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LECTURE    XVIII. 

OF    THE   OONCTTKRSNT    JURISDICTION    OF    IHB   STATE 
OOVBBNHBNT8. 

The  question,  bow  far  the  state  goveraments  bave 
concnrrent  powers,  either  legislative  or  judicial,  over 
cases  within  the  jnrisdiction  of  the  government  of  the 
United  States,  has  been  much  discussed.  Itwillbemy 
endeavour  in  the  couree  of  the  present  lecture,  to  ascer- 
tain the  just  doctrine  and  settled  distinctions  applicable 
to  this  great  and  important  constitutional  subject. 

(1.)  Ai  to  the  concurrent  powers  of  Ugitlation  in  the  ttaUt. 

'VemS  It  was  observed  in  the  Federalitt,*-  that  the  state  gov- 
ernments would  clearly  retetin  all  those  rights  of  sove- 
reignty which  they  had  before  the  adopdou  of  the 
constitution  of  the  United  States,  and  which  were  not 

y       by  that  constitution  exclusively  delegated  to  the  Union. 

V  The  alJneation  of  state  power  or  sovereignty  would  only 
exist  in  three  cases;  Where  the  constituticft  in  express 
terms  granted  an  exclusive  authority  to  the  Union ; 
where  it  granted  in  one  instance  an  anthority  to  the 
Union,  and  in  another  prohibited  the  states  from  exer- 
cising the  like  authority ;  and  where  it  granted  an  au- 
thority to  the  Union,  to  which  a  similar  authority  in  the 
states  would  be  absolutely  and  totally  contradictory  and 
repugnant. 

In  the  judicial  construction  given  from'time  to  time 
to  the  constitution,  there  is  no  very  essential  variation 
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•from  the  contemporary  exposition  which  was  here  laid 
down  b;  the  high  authority  of  the  Federalut.  Judge 
Chase,  in  the  case  of  Colder  v.  BuU,^  declared  that  the 
state  legislatures  retained  all  the  powers  of  legislation 
which  were  not  expressly  taken  away  by  the  constitu- 
tion of  the  United  States ;  and  he  held,  that  no  construc- 
tive powers  could  be  exercised  by  the  federal  govern- 
ment. Subsequent  judges  bavenotexpressed  themselves 
quite  so  strongly  in  favour  of  state  rights,  and  in  re- 
striction of  the  powers  of  the  national  government.  In 
Slurgeu  V.  Crouminshield,*'iiie  Chief  Justice  of  the  United 
States  observed,  that  the  powers  of  the  states  remained, 
after  the  adoption  of  the  constitution,  what  they  were 
before,  except  so  far  as  they  had  been  abridged  by 
that  instrument.  The  mere  grant  of  a  power  by  con- 
gress did  not  imply  a  prohibition  on  the  states  to  exer- 
cise the  same  power.  Thus,  congress  are  authorized 
to  establish  uniform  laws  on  the  subject  of  bankruptcy, 
but  the  states  may  pass  bankrupt  laws,  provided  there 
be  no  act  of  congress  in  force  establishing  a  uniform 
law  on  that  subject."  The  states  may  legislate  in  the 
absence  of  congressional  regulations.  It  is  not  the  mere 
existence  of  the  power,  but  its  exercise,  which  is  in- 
compatible with  the  exercise  of  the  sam&  power  by  the 
states.  It  is  not  the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment,  which  is  inconsist- 
ent with  the  partial  acts  of  the  states.  But  the  con- 
current power  of  legislation  in  the  states  did  not  extend 
to  every  case  in  which  the  exercise  of  it  by  the  states 


>  DalUi,  36*.  »  4  WktaUm,  1B3. 

'  In  Golden  v.  Prince,  3  Wath.  Cir.  Stp.  313,  Judge  WQabingtan  h«d 
previandf  held,  in  tbe  Circuit  Court  of  ihe  Uniled  Slalea  for  Pennsylvania, 
tliat  congreaa  had  [be  cicliuive  power  lu  pan  bankiupt  laws ;  but  ibie 
opinion  viae  tabrcqaently  corrected,  and  qualified  according  to  the  doctrine 
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had  not  been  expressly  prohibiied.  The  correct  prin- 
ciple was,  tliat  whenever  the  terms  in  which  the  power 

was  granted  to  congress,  or  the  nature  of  the 
"389    •power,   required  that  it  should  he  exercised 

exclusively  by  congress,  the  subject  was  as  com- 
pletely taken  from  the  state  legislatures,  as  if  they  bad 
been  expressly  forbidden  to  act  on  it.  In  Hotatoa  v. 
Moore,^  the  same  principles  were  laid  down  by  Judge 
Washington,  in  delivering  the  opinion  of  the  court.  He 
observed,  that  the  power  of  the  state  governments  to 
legislate  on  the  subject  of  the  state  militia  having  ex- 
isted prior  to  the  formation  of  the  constitution,  and 
not  being  prohibited  by  that  instrument,  it  reinained 
with  ibc  states,  subordinate,  nevertheless,  to  the  para- 
mount power  of  the  general  government,  operating  upon 
the  same  subject.  If  congress,  for  instance,  did  not 
exercise  the  power  of  providing  for  organizing,  arming 
and  disciplining  the  militia,  it  was  competent  for  the 
states  to  do  it ;  but  as  congress  bad  exercised  its  con- 
stitutional powers  upon  the  subjectof  the  militia  as  fully 
as  was  thought  proper,  the  power  of  legislation  over 
that  subject  by  the  states  was  excluded,  except  so  far 
as  it  had  been  permitted  by  congress.  'I'he  doctrine  of 
the  court  was,  that  when  congress  exercised  their  pow- 
ers upon  any  given  subject,  the  states  could  not  enter 
upon  the  same  ground,  and  provide  for  the  same  objects. 
The  will  of  congress  may  be  discovered  as  well  by  what 
they  have  not  declared,  as  by  what  they  have  expressed . 
Two  distinct  wills  cannot  at  the  same  time  be  exer- 
cised, in  relation  to  the  same  subject,  effectually,  and 
at  the  same  time  be  compatible  with  each  other.  If 
they  correspond  in  every  respect,  then  the  latter  is  idle 
and  inoperative.     If  ihey  difler,  they  must,  in  the  natnre 
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of  tbings,  oppose  each  other  so  far  as  they  do  differ.  It 
was,  therefore,  not  a  true  and  constitutional  doctrine, 
that  in  ca^es  where  the  state  governments  have  a  con- 
current power  of  legislation  with  the  national  govern- 
ment, they  may  legislate  upon  any  subject  on  which 
congress  have  acted,  provided  the  two  laws  are  not 
in  their  operation  contradictory  and  repugnant  to  each 
other. 

"Judge  Story,  in  the  opinion  which  he  gave  in  •390 
this  case,  spoke  to  the  same  effect,  and  defined 
with  precision  the  boundary  line  between  the  concurrent 
and  residuary  powers  of  the  states,  and  the  exclusive 
powers  of  the  Union.  A  mere  grant  o{  power  in  affirm- 
ative terms  to  congress,  did  not  per  se  transfer  an  exclu- 
sive sovereignty  on  such  subjects.  The  powers  granted 
to  congress  were  never  exclusive  of  similar  powers  exist- 
ing in  the  states,  unless  where  the  constitution  has  ex- 
pressly in  terms  given  an  exclusive  power  to  congress, 
or  the  exercise  of  a  like  power  was  prohibited  to  the 
states,  or  there  was  a  direct  repugnancy  or  incompati- 
bility in  the  exercise  of  it  by  the  states.  This  is  the  same 
description  of  the  nature  of  the  powers  as  that  given  by 
the  Federalist.  An  example  of  the  first  class  is  to  be 
found  in  the  exclusive  legislation  delegated  to  congress 
over  places  purchased  for  forts,  arsenals,  &c. ;  and  of 
the  second  class,  in  the  prohibition  of  a  state  to  coin 
money,  or  emit  bills  of  credit;  and  of  the  third  class,  in 
the  power  to  establish  a  uniform  rule  of  naturalization, 
and  in  the  delegation  of  admiralty  and  maritime  juris- 
diction. In  all  other  cases,  the  states  retain  concurrent 
authority  with  congress,  except  where  the  laws  of  the 
states  and  of  the  Union  are- in  direct  and  manifest  colli- 
sion on  the  same  subject,  and  then  those  of  the  Union, 
being  the  supreme  law  of  the  land,  are  of  paramount 
authority,  and  the  state  laws,  so  far,  and  so  far  only  as 
such  incompatibility  exists,  must  necessarily  yield. 
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Iq  the  application  of  these  general  principles  to  the 
case  before  the  court,  it  was  observed,  that  the  power 
given  to  congress  to  provide  for  organizing,  arming  and 
disciplining  the  militia,  was  not  exclusive.  It  was  merely 
an  affirmative  power,  and,  being  not  incompatible  with 
the  existence  of  a  like  power  in  the  states,  it  might  well 
leave  a  concurrent  power  in  the  latter.  But  when  once 
congress  have  acted  on  the  subject,  and  carried  this 
power  into  effect,  its  laws  for  the  organization,  arming 
and  disciplining  the  militia  were  supreme,  and  all  inter- 
fering regulations  of  the  states  suspended.  A  state 
*39X  may  organize,  arm  and  discipline  *its  own  militia, 
in  the  absence  of,  or  subordinate  to,  the  regulations 
of  congress.  This  power  originally  existed  in  the  states, 
and  the  grant  of  it  to  congress  was  not  necessarily  ex- 
clusive, unless  a  concurrent  power  in  the  states  would 
be  repugnant  to  the  grant,  and  there  was  no  such  repug- 
nancy in  the  nature  of  the  power.  But  the  question 
was,  whether  a  state  legislature  had  any  concurrent 
power  remaining  after  congress  had  provided,  in  its 
discretion,  for  the  case.  The  conclusion  was,  that 
when  once  the  legislature  of  the  Union  has  exercised 
its  powers  on  a  given  subject,  the  state  power  over  that 
same  subject,  which  had  before  been  concurrent,  was 
by  that  exercise  prohibited ;  and  this  was  the  opinion 
of  the  court. 

These  expositions  of  the  paramount  powers  of  the 
general  government  are  to  be  received  as  correct  and 
conclusive,  for  they  proceed  from  the  highest  authority, 
and  are  exceedingly  clear  and  logical  in  their  deductions. 
The  same  doctrines  had  been  previously  declared  in 
the  Court  of  Errors  of  New-York,  in  the  steam-boat  case 
ofLivingttonv.  Van  Ingen.'    "Our  safe  rule  of  construc- 
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tion  and  of  action,"  83  it  was  there  observed,"  "  was 
this,  that  if  any  given  power  was  oripnally  vested  in 
this  state,  if  it  had  not  been  exclusively  ceded  to  con- 
gress, or  if  the  exercise  of  it  had  not  been  prohibited 
to  the  states,  we  might  then  go  on  in  the  exercise  of  the 
power,  until  it  came  practically  in  collision  with  the  ex- 
ercise of  some  congressional  power.  When  that  hap- 
pened to  be  the  case,  the  state  authority  would  so  far 
be  controlled,  but  it  would  still  be  good  in  those  re- 
spects in  which  it  did  not  contravene  the  provision  of 
the  paramount  law."  A  similar  exposition  of  the  con- 
current jurisdiction  of  the  states,  was  given  by  the  Su- 
preme Court  of  Pennsylvaoia,  in  Moore  v.  Houston;^ 
and  by  the  Chief  Justice  of  Massachusetts,  id  Blan- 
chard  V.  Ruuel." 

When  the  constitution  of  the  United  States  was  un- 
der the  consideration  of  the  state  conventions, 
there  was  much  •concern  expressed  on  the  sub-  •SSS 
ject  of  the  general  power  of  taxation  over  all  ob- 
jects of  taxation,  vested  in  the  national  government; 
and  it  was  supposed  that  it  would  be  in  the  power  of 
congress,  in  its  discretion,  to  destroy  in  effect  the  con- 
current power  of  taxation  remaining  in  the  states,  and 
to  deprive  them  of  the  means  of  supplying  their  own 
wants.  All  the  resources  of  taxation  might,  by  degrees, 
become  the  subjects  of  federal  monopoly.  The  states 
must  support  themselves  by  direct  taxes,  duties  and 
excises,  and  congress  may  lay  the  same  burthen,  at  the 
same  time,  on  the  same  subject.  Suppose  the  national 
tax  should  be  as  great  as  the  article,  whether  it  he  land, 
or  distilled  spirits,  or  pleasure  carriages,  for  instance, 
■will  conveniently  and  prosperously  bear,  and  the  state 
should  be  obliged  to  lay  a  further  tax  for  its  own  ne- 


■  9  Jtlm*.  Btp.  576.  t  3  Strg.  j-  Rawlt,  179. 

*  li  Ma**.  Stp.  10. 
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cessities  ;  the  doctrine,  as  I  understand  it,  is,  that  the 
claim  of  the  United  States  would  be  preferred,  and 
must  be  6rst  satisfied,  because  the  laws  of  the  United 
States,  made  in  pursuance  of  the  constitution,  are  the 
supreme  law  of  the  land.  The  author  of  the  Federalitt^ 
admits,  that  a  state  might  lay  a  tax  on  a  particular  ar- 
ticle, equal  to  what  it  would  well  hear,  but  the  United 
States  would  still  have  a  right  to  lay  a  further  tax  on 
the  same  article;  and  that  all  collisions,  in  a  struggle 
between  the  two  governments  for  revenue,  must  and 
would  be  avoided  by  a  sense  of  mutued  forbearance. 
He  nowhere,  however,  meets  and  removes  the  difficulty-, 
in  the  case  of  a  want  of  this  mutual  forbearance,  where 
there  is  a  concurrent  tax  laid  on  the  same  subject,  and 
which  will  not  bear  both  taxes.  He  says  only,  that 
the  United  States  would  have  no  right  to  abolish  the 
slate  tax.  This  is  not  contended ;  but  would  not  the 
United  States  have  a  rigjit  to  declare,  that  their  taxes 
were  liens  from  the  time  they  were  imposed;  and 
would  they  not,  as  of  course,  be  entitled   to  be  first 

paid ;  and  must  not  the  state  collector,  in  all 
*393     cases,  stand  by  and  wait  until  the  national  *tax 

is  collected,  before  he  proceeds  to  collect  his 
state  tax  out  of  the  exhausted  subject  ?  Upon  the  doc- 
trine of  the  federal  courts,  and  upon  the  doctrine  of  the 
Federalist  himself,  this  must  he  the  case ;  and  though 
the  state  legislatures  have  a  concurrent  jurisdiction  in 
the  case  of  taxation,  except  as  to  imposts,  yet,  in  effect, 
though  not  in  terms,  this  concurrent  power  becomes  a 
subordinate  and  dependent  power.  In  every  other 
case  of  legislation,  the  concurrent  power  in  the  states 
would  seem  to  be  a  power  entirely  dependent,  and  sub- 
ject to  be  taken  away  absolutely,  whenever  congress 


).  S3.    Sae,  alio,  Nai.  31.  33, 34. 
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should  choose  to  exercise  their  powers  of  legislation 
over  the  same  subjecL  I  do  not  mean  to  be  understood 
to  question  the  validity,  or  to  excite  alarm  at  the  exist- 
ence of  this  doctrine.  The  national  government  ought 
to  be  supreme  w^ithin  its  constitutional  limits,  for  it  is 
intrusted  with  the  paramount  interests  and  general 
welfare  of  the  whole  nation.  Our  great  and  effective 
security  consists  in  the  fact,  that  the  constituents  of  the 
general  and  of  the  state  governments  are  one  and  the 
same  people ;  and  the  powers  of  the  national  govern- 
ment must  always  be  exercised  with  a  due  regard  to 
the  interest  and  prosperity  of  every  member  of  the 
Union ;  for  on  the  concurrence  and  good  will  of  the 
parts,  the  stability  of  the  whole  depends.  My  ohject  is 
to  discover  what  this  concurrent  power  of  legislation 
amounts  to,  and  what  is  its  value,  and  on  what  constitu- 
tional foundation  it  is  supported. 

It  was  observed  by  Mr.  Hamilton,  in  the  convention 
of  New-York,  in  1788,^  that  if  tbe  United  States,  and  the 
state,  should  each  lay  a  tax  on  a  specific  article,  and 
the  individual  should  be  unable  to  pay  both,  the  party 
who  first  levied  would  hold  the  pn^rty.  But  tMs 
position  must  be  received  with  some  qnalification. 
The  United  States  have  •declared  by  law,  that  '394 
they  were  entitled,  in  respect  to  their  debts,  to 
priority  of  payment ;  and  when  it  was  said  that  this 
claim  would  interfere  with  the  rights  of  the  state  sove- 
reignties, and  would  defeat  the  measures  they  had  a 
right  to  adopt,  to  secure  themselves  against  delinquen- 
cies, the  answer  given  in  Fither  v.  Blight^  is,  that  "  the 
mischief  suggested,  so  far  as  it  can  really  happen,  was 
the  necessary  consequence  of  the  supremacy  of  the 
laws  of  the  United  States,  on  all  subjects  to  which  the 
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legislative  power  of  congress  extends."  It  would  seem, 
therefore,  that  the  concurrent  power  of  the  legislation 
in  the  states  is  not  an  independent,  but  a  subordinate 
and  dependent  power,  liable,  in  many  cases,  to  be  ex- 
tinguished, and  in  all  cases  to  be  postponed,  to  the  par- 
funount  or  supreme  law  of  the  Union,  whenever  the 
federal  and  the  state  regulations  interfere  with  each 
other.' 


■  Mr.  Hamillon,  «b  Secretary  of  the  Trctsury,  in  his  report  in  Januir;, 
1790,  on  "a  pruvinon  for  the  eupport  of  ihe  public  ctedii  of  the  United 
Sutes,"  reco  mm  ended  the  uauinpiion  of  the  itato  debis,  on  ibe  grouad, 
nmong  o'here,  ihai  if  the  awet  were  lad  wiih  the  duty  and  burden  of  pro. 
viding  for  the  pnynionl  of  the  stale  debia  contracted  during  the  reTolulionary 
Viar,  (arid  which  were  then  eaiimated  at  twenty-five  millions  of  dullard,) 
(here  might  be  a  compelilionforrasoDrcel,  prodncing  interfering  regulations, 
collieion  and  confuilon.  Paiticulai  branchea  of  industry  might  be  oppiessed 
by  nn  accumulation  uf  luxation  upon  them,  in  the  cierciae,  at  the  same  lime. 
of  ihe  powers  of  the  Union  ind  of  the  alHlea  upon  the  same  objects,  and  by 
dlfierani  modes.  The  Secretary,  though  fully  and  deeply  impreased  wilb 
the  embarraaament  of  ibe  case,  does  not  seem  lo  question  the  authority  of 
each  goiemmsnt  to  lay  taxea  in  its  discretion,  but  asBiimea  the  policy  and 
neceeaity  of  moderation  and  forbearitnce,  when  there  should  happen  10  be  a 
pre-occupancy  in  the  taxation  of  an  article.  It  has  became  a  aellled  point, 
and  I  iliink  it  was  a  very  cleat  ono  from  the  beginning,  that  in  the  conatrtic. 
tion  of  the  power  of  congresa  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  il  is  not  to  be  taken  ns  an  independent  ^mnt  of  power,  without  any 
defined  limit  or  object,  but  that  il  ia  a  power  lo  be  considered  in  connection 
with  the  words  ioitaediately  thereafter,  by  which  ii  is  made  subject  to  the 
qualiiication  or  limitation  of  being  exercised, /or  Ihe  parpoM  of  "paying  the 
debfd,  and  providing  for  the  common  defence  end  geneml  welfare  of  the 
United  Sutca."  The  purpose  far  which  the  laics  are  to  be  laid,  U  not  of 
itaelf  d  distinct,  lubBlanlial  power,  but  a  qualification  of  the  power  of  taxa- 
tion, by  restriciing  it  to  those  great  and  specified  pticpoaea,  though  the  sp- 
ptication  of  il  lo  those  purposes  does  uadoubledly  admit,  and  necessarily 
requires  (he  exercise  of  a  large  and  undefined  diacretion.  Tha  progress  of 
this  question,  and  the  very  weighty  opinions  upon  i(,  are  fully  shown  and 
forcibly  illustrated  in  9  Stary'i  Cam.  367—3961  and  see  pariicularly  Mr. 
Monroe's  message  on  tha  bill  respecling  the  Cumberland  road.  May  4th, 
1833.  Jbid.  445 — 15G.  That  congress  pnssess  the  power  to  nppropnsle 
money  raised  by  taxation  or  olherwise,  far  ether  purfote;  in  (heir  discre- 
tion, than  those  pointed  out  in  (he  enumerated  powers,  is  a  quealion  (bat  baa 
giTen  risB  lo  rery  able  utd  acute  diKuasions ;  and  the  affirmative  tide  of  the 
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In  JVayman  v.  Stnuhardf*  the  question  arose,  how  far 
the  judicial  process  of  the  federal  courts  could  be  con- 
trolled by  the  laws  of  the  several  states.  It  was  decided, 
that  congress  bad  exclusive  authority  to  regulate  pro- 
ceedings and  executions  in  the  federal  courts,  and  that 
the  states  had  no  authority  to  control  such  process  ;  and, 
therefore,  executions  hy  Jieri/aciat,  in  the  federal  courts, 
were  not  subject  to  the  checks  created  by  the  Kentucky 
statute,  forbidding  sales  oo  execution  of  land  for  less 
than  three  fourths  of  its  appraised  value.  It  was,  in 
that  case,  further  observed,  that  the  forms  of  execution, 
and  other  process,  in  the  federal  courts,  in  suits  at  com- 
mon law,  except  modes  of  proceeding,  were  to  be  the 
same  as  used  in  September,  1789,  in  the  supreme  fourts 
of  the  states,  subject  ooly  to  alterations  and  additions 
by  congress,  and  by  the  federal  courts,  but  not  to  alter- 
ations since  made  in  the  staXe  laws  and  practice.  It 
was  further  observed,  that  the  laws  of  the  several  states 
were,  by  the  judiciary  act  of  1789,  sec.  34,  to  be 
regarded  as  'rules  of  decision  in  trials  at  common  *395 
law,  in  cases  where  they  apply,  unless  the  consti- 
tution, treaties,  or  statutes  of  the  United  States  had 
otherwise  provided.  This,  however,  did  not  apply  to 
the  practice  of  the  federal  courts.  As  to  that,  the  laws 
of  the  states  were  no  rule  of  decision,  and  the  direction 
was  intended  only  as  a  legislative  recognition  of  the 
principles  of  universal  jurisprudence,  as  to  the  opera- 
tion of  the  lex  loci  in  the  trial  and  decision  of  causes. 


qaealioD  his  been  sustained  snd  ■uccoarutl)'  viiidiciled  b]^  ibe  pMClics  of 
the  govenimenC,  Rnd  (he  wcighlj  ■aihorit]',  unong  others,  of  Mr.  Hemilton 
•ad  Mr.  Moorae,  in  eelabrsied  dooaiDenis  under  ilieir  olEcisl  saDciion.  Sea 
Hamilton's  report  on  msDufsctures,  uid  FraideDt  Monroe's  coaawge  above 
referred  to.  Stary't  Com.  vol.  Ji.  pp.  Aid  156.  This  distinguished  corn- 
men  la  tor  gives  to  the  affirmative  side  of  the  qnesiion  the  eanctioa  also  of  his 
decided  opioton. 
-  !Q  Wkiam,  I.    U.  8.  BMk  r.  Hdatead,  10  Id.  51.  B.  P. 
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The  law  respecting  final  process  was  materially  altered 
by  the  act  of  congress  of  1828,'  and  that  act  adopted 
into  the  national  courts  in  each  state  respectively  (Lou- 
isiana excepted)  the  existing  laws  and  usages  of  the 
several  courts,  regulating  the  effect  and  operation  of 
judgments  and  executions,  and  the  proceedings  for  their 
enforcement ;  but  where  judgments  were  a  Uen  in  the 
state  upon  the  property  of  the  defendants,  and  the  de- 
fendants were  entitled  to  an  imparlance  thereon  of  one 
term  or  more,  the  defendants  in  the  United  States' 
courts,  in  such  state,  are  entitled  to  an  imparlance  of 
one  term.  If,  in  any  state,  there  were  no  courts  of 
equi^  with  the  ordinary  equity  jurisdiction,  the  courts 
of  the  United  States,  in  such  states,  might  prescribe  the 
mode  of  executing  their  decrees  in  equity ;  and  the 
courts  of  the  United  States  were  also  invested  with 
power  to  alter,  in  their  discretion,  the  final  process  in 
their  courts,  and  to  conform  the  same  to  legislative 
changes  made  for  the  state  courts. 
oBCflfiaiE     (3.)  At  to  the  concurrent  power  of  the  slatei  in  taattert  of 

'^  In  the  83d  number  of  the  Federaiiil,  it  is  laid  down 

as  a  rule,  that  the  state  courts  retained  all  pre-existing 
authorities,  or  the  jurisdiction  they  had  before  the  adop- 
tion of  the  constitution,  except  where  it  was  taken  away, 
either  by  an  exclusive  authority  granted  in  express  terms 
to  the  Union,  or  in  a  case  where  a  particular  au- 
*396  thority  was  granted  to  the  *Union,  and  the  exer- 
cise of  a  like  authority  was  prohibited  to  the 
states,  or  in  the  case  where  an  authority  was  granted 
to  the  Union,  with  which  a  similar  authority  in  the 
states  would  be  utterly  incompatible.  A  concurrent 
jurisdiction  in  the  state  courts  was  admitted,  in  all  ex- 


'  Aet  of  CangTtt*  af  May  IStk,  t89B,  «.  B8.  mc.  3,  3L 
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cept  those  enumerated  cases ;  but  this  doctrine  was 
ODly  applicable  to  those  descriptions  of  causes  of  which 
the  state  courts  bad  previous  coguizauce,  and  it  was  not 
equally  evident  in  relation  to  cases  which  grew  out  of 
the  constitution.  Congress,  in  the  course  of  legislation) 
might  commit  the  decision  of  causes  arising  upon  their 
laws  to  the  federal  courts  exclusively  ;  but  unless  the 
state  courts  were  expressly  excluded  by  the  acts  of  con- 
gress, they  would,  of  course,  take  concurrent  cogni- 
zance of  the  causes  to  which  those  acts  might  give  birth, 
subject  to  the  exceptions  which  have  been  stated.  In 
all  cases  of  concurrent  jurisdiction,  an  appeal  would  lie 
from  the  state  courts  to  the  Supreme  Court  of  the 
United  States  ;  and  without  such  right  of  appeal,  the 
concurrent  jurisdiction  of  the  state  courts,  in  matters  of 
national  concern,  would  be  inadmissible ;  because,  in 
that  case,  it  would  be  inconsistent  with  the  authority 
and  efficiency  of  the  general  government- 
Such  were  the  early  and  speculative  views  of  the 
ablest  commentators  on  the  constitution,  in  relation  to 
the  judicial  powers  of  the  state  courts.  We  will  now 
examine  a  series  of  decisions  in  the  federal  courts  de- 
fining and  settling  the  boundaries  of  the  judicial  authori- 
ties of  the  states. 

In  the  case  of  Martin  v.  Hunter,*  Judge  Story,  in  de- 
livering the  opinion  of  the  court,  seemed  to  think,  that 
it  was  the  duty  of  congress  to  vest  the  whole  judicial 
power  of  the  United  States  in  courts  ordained  and  es- 
tablished by  itself.  But  the  general  observation  was 
subsequently  qualified  and  confined  to  that  judicial  pow- 
er which  was  exclusively  vested  in  the  United 
States.  The  whole  judicial  power  of  the'Uoiled  *397 
States  should  be,  at  all  times,  vested,  either  in 


•  1  mtatan,  3M.     VUa  tmpn,  p.  377. 
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an  original  or  appellate  form,  in  some  courts  created 
under  its  authority.  It  was  considered,  that  there  was 
vast  weight  in  the  argument,  that  the  constitution  is 
imperative  upon  congress  to  vest  all  the  judicial  power 
of  the  United  States,  in  the  shape  of  original  jurisdic- 
tion, in  the  supreme  and  inferior  courts  created  under 
its  own  authority.  At  all  events,  it  was  manifest,  that 
the  judicial  power  of  the  United  States  ia,  unavoidably, 
in  some  cases,  exclusive  of  all  state  authority,  and,  in 
all  cases,  may  be  made  so,  at  the  election  of  congreas. 
No  part  of  the  criminal  jurisdiction  of  the  United  States 
can,  consistently  with  the  constitution,  be  delegated  to 
state  tribunals.  The  admiralty  and  maritime  jurisdic- 
tion is  of  the  same  exclusive  cognizance ;  and  it  can 
only  be  in  those  cases  where,  previous  to  the  constitu- 
tion, state  tribunals  possessed  jurisdiction  independent 
of  national  authority,  that  they  can  now  constitutionally 
exercise  a  concurrent  jurisdiction.  Congress,  through- 
out the  judiciary  act,  and  particularly  in  the  9th,  lltb 
and  13th  sections,  have  legislated  upon  the  suppo- 
sition, that  in  all  the  cases  to  which  the  judicial  powers 
of  the  United  States  extended,  they  might  rightfully 
vest  exclusive  jurisdiction  in  their  own  courts. 

Slate  courts  may,  in  the  exercise  of  their  ordinary, 
original  and  rightful  jurisdiction,  incidentally  take  cog- 
nizance of  cases  arising  under  the  constitution,  the  laws, 
and  treaties  of  the  United  States ;  yet  to  all  thesecases 
the  judicial  power  of  the  United  States  extends,  by 
means  of  its  appellate  jurisdiction.* 


•  Id  Wsdleigh  v.  Vauie,  (3  Stunatr't  R.  165,)  in  the  Circuit  Coorl  of 
ihe  United  Slatee,  in  «  writ  of  entry  for  loJld,  the  dsfendanl  plead  in  sbate. 
ment  an  action  in  ibo  itata  coacc  belwaen  the  ume  parliea  for  the  same 
land.  It  wBi  held  not  to  be  b  good  plea,  became  the  paitiae  were  reTeraed  ; 
bal  it  was  Btated  bj  ibe  coutt,  that  in  caaes  of  concurrent  jurisdiclioD  in  the 
•tate  and  fedara]  courti,  the  latter  court  had  no  diecrelioa  to  control  the 
sail,  in  order  to  prarenl  a  coUieioii  between  the  couru.    It  waa  auggealed 
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In  Ihviton  T.  Moore,"  the  same  question  came  again 
under  the  consideratioD  of  the  Supreme  Court ;  and 
Judge  Washington,  in  delivering  the  opinion  of  the 
court,  observed,  that  he  saw  nothing  unreasonable  or 
inconvenient  in  the  doctrine  of  the  FtdenUitt,  on 
the  subject  of  the  concurrent  •jurisdiction  of  the  •398 
state  courts,  so  long  as  the  power  of  congress  to 
withdraw  the  whole  or  any  part  of  those  cases,  from  the 
jurisdiction  of  the  state  courts,  be,  as  he  thought  it  must 
be,  admitted.  The  practice  of  the  general  government 
has  been  conformable  to  this  doctrine;  and,  in  the  ju- 
diciary act  of  1789,  the  exclusive  and  concurrent  juris- 
diction conferred  on  the  courts  by  that  act,  were  clearly 
distinguished  and  marked.  The  act  shows,  that,  in  the 
opinion  of  congress,  a  grant  of  jurisdiction  generally, 
was  not  of  itself  sufficient  to  vest  an  exclusive  jurisdic- 


thit  one  or  olherof  the  courts,  on  ■  rsconitruclionorthe  coiMitution,  ongbt 
■0  have  excluiJTe  Jarisdiitlioii ;  iad  ia  Wallece  v.  HcConnell,  (13  Feten' 
U.  S,  Sep,  136,)  it  wee  held,  tbst  ■□  altachmeat  commenced  and  conducted 
10  a  concluiioD,  before  ihe  ioauluiion  of  a  lult  against  ihe  debtor  in  a  federal 
court,  ii  >  defence  to  the  suit-  Bo  an  altacbmeni  pending  in  n  elnte  court, 
prior  to  the  commen cement  of  a  sail  id  Ihe  court  of  the  United  Stales,  may 
be  pleaded  in  abatement.  The  attaching:  creditor  acquires  a  lien  on  the 
debt  good  against  the  world.  In  Giller  v.  Henidon,  Alun.  Sup,  Court, 
(Zatc  Reporter,  for  October,  184fi,)  it  was  adjudgad,  in  iin  able  and  clear 
argument  by  CoUier,  Ch.  J.,  that  the  stale  coaru  had  cognizance  concur. 
renlly  wilb  the  federal  courli,  of  csaee  of  fraud  in  a  bankrupt's  discharge, 
under  the  act  of  congreas  of  1841,  as  no  act  of  congreas  had  eipreraly  ei> 
eluded  luch  a  cognixance.  The  ponerof  itnpeichinga  bankrupl'e  dia charge 
for  fraud,  realed  upon  iho  principles  of  the  common  law,  ax  well  as  on  the 
proTieiotls  of  Ihe  act  of  IB4I.  So,  in  the  eaie  of  Ward  v.  Mann,  in  the 
Supreme  Jodieial  Court  of  Maaeachueeti;,  (the  Zaie  Seporier,  for  March, 
1847,)  it  was  adjudged,  after  an  able  conaideralion  of  the  case,  that  if  acaae 
be  within  the  ordinarj  juriadiciion  of  a  stale  courl,  the  court  may  take  cog. 
niiunco  of  ii,  though  the  cause  of  action  arisee  under  rights  acquired  by  a 
statute  of  the  United  Slates,  provided  iheie  be  no  realriction  under  the  con. 
stiiuiian  or  the  siamte  of  the  United  Staiaa,  confining  the  jnriidictioD  lo  tb« 
federal  conrts. 
•  5  Whtalm,  1. 
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tion.  The  judiciary  act  grants  exclusive  jurisdiction  to 
the  circuit  courts  of  all  crimes  and  offences  co^izable 
under  the  authority  of  the  United  States,  except  where 
the  laws  of  the  United  Stales  should  otherwise  provide  ; 
and  this  accounts  for  the  proviso  in  the  act  of  24th  of 
February,  1807,  c.  75,  and  in  the  act  of  10th  of  April, 
1816,  c,  44,  concerning  the  forgery  of  the  notes  of  the 
Bank  of  the  United  States,  declaring  that  nothing  in  that 
act  contained  should  be  construed  to  deprive  the  courts 
of  the  individual  states  of  jurisdiction  under  the  laws  of 
the  several  states,  over  ofiences  made  punishable  by 
that  act.  There  is  a  similar  proviso  in  the  act  of  Slst 
of  April,  1806,  c.  49,  concerning  the  counterfeiters  of 
the  current  coin  of  the  United  States.  Without  these 
provisoes,  the  state  courts  could  not  have  exercised 
concurrent  jurisdiction  over  those  ofiences,  consistently 
with  thejudiciary  actof  1789.  But  these  saving  clauses 
restored  the  concurrent  jurisdiction  of  the  state  courts, 
ao  far  as,  under  the  state's  authority,  it  could  be  exercised 
by  them,'  There  are  many  other  acts  of  congress 
which  permit  jurisdiction,  over  the  offences  therein  de- 
scribed, to  be  exercised  by  state  magistrates  and  courts. 
This  was  necessary;  because  the  concurrent  jurisdic- 
tion of  the  stale  courts  over  all  offences  was  taken  away, 
and  that  jurisdiction  was  vested  exclusively  in  the  na- 
tional courts  by  the  judiciary  act,  audit  required  another 


*  In  the  cue  uf  The  Suile  v.  Toff,  S  Bailey't  S.  C.  Etp.  44,  ihe  «tii« 
courts  are  connderHd  ■■  having  juriidiciion,  indepenttenL  of  ihe  acu  of  cod- 
grese,  lo  punish  ihe  uLlerin;  and  passiag  cooDterfeii  bBok  bills  sud  coin  of 
the  United  Slates,  nod  on  the  principle  that  luch  a  power  is  eiaeDtial  to  the 
protection  of  the  citizens.  In  the  caao  of  ihe  Com  mo  a  wen  Uh  v.  Fuller,  8 
Mttcalf,  313,  it  wu  adjudged  thai  the  slate  caurU  hod  jucisdiclion  of  ibe 
offence  of  posaeaaing,  with  intent  to  paaa,  Kitittr,  coiinlorfeil  gold  or  silver 
coin,  current  bj  law  or  usage  wilbia  the  state.  The  proviso  in  the  acts  of 
congress  of  ITSD.  IBOB,  IS35,  recognises  the  concurrent  Jurisdiction  of  ihe 
states  oTor  such  crimes. 
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act  to  restore  it.  The  state  couriscoold  exercise  no  jurta- 
dictioD ■whatever  over  critnesand  offences  against 
•the  United  States,  unless  where,  in  particular  •399 
cases,  the  laws  had  otherwise  provided ;  and 
whenever  such  provision  was  made,  the  cliiim  of  exclu- 
sive jurisdiction  in  the  particular  cases  was  withdrawn, 
and  the  concurrent  jurisdiction  of  the  state  courts,  eo 
imtanti,  restored,  not  by  way  of  grant  from  the  national 
government,  but  by  the  removal  of  a  disability  before 
imposed  upon  the  state  tribunals. 

In  the  caae  laat  referred  to,  the  Supreme  Court  disclaim- 
ed the  idea  that  congress  could  authoritatively  bestow  ju- 
dicial powers  on  state  courts  and  magistrates.  "  It  was 
held  to  be  perfectly  clear,  that  congress  cannot  confer 
jurisdiction  upon  any  courts  but  such  as  exist  under  the 
constitution  and  laws  of  the  United  States,  although  the 
state  courts  may  exercise  jurisdiction  in  cases  author- 
ized by  the  laws  of  the  state,  and  not  prohibited  by 
the  exclusive  jurisdiction  of  the  federal  courts." 

The  Supreme  Court,  having  thus  declared  the  true 
foundation  and  extent  of  the  concurrent  jurisdiction  of 
the  state  courts  in  criminal  cases,  proceeded  to  meet 
and  solve  a  difficulty  occurring  on  this  subject  of  con- 
current jurisdiction,  whether  the  sentence  of  one  juris- 
diction would  oust  the  jurisdiction  of  the  other.  The 
decision  on  this  point  was,  that  the  sentence  of  either 
court,  whether  of  conviction  or  acquittal,  might  be 
pleaded  in  bar  of  the  prosecution  before  the  other ;  as 
much  so  as  the  judgment  of  a  state  court,  in  a  civil  case 
of  concurrent  jurisdiction,  might  be  pleaded  in  bar  of 
an  action  tor  the  same  cause  instituted  in  a  Circuit  Court 
of  the  United  States. 

There  was  another  difficulty,  not  so  easily  surmount- 
ed, and  that  was,  whether,  if  a  conviction  of  a.  crime 
against  the  United  States  be  had  in  a  state  court  admit- 
ted to  have  concurrent  jurisdiction,  the  governor  of  the 
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State  would  have  tfae  power  to  pardon,  and  in  that  way 
control  the  law  and  policy  of  the  United  States.  Judge 
Washington,  in  speaking  for  the  court,  did  not  answer 
this  question,  bat  contented  himself  with  merely  ob- 
serving, that  he  was  by  no  meaos  satisfied  that 
•400  ihe  governor  could  pardon,  but  that  if 'he  could, 
it  would  furnish  a  reason  for  vesting  the  juris- 
diction of  criminal  matters  exclusively  in  the  federal 
courts. 

The  conclusion  then,  is,  that  in  judicial  matters,  the 
concurrent  jurisdiction  of  the  state  tribunals  depends 
altogether  upon  the  pleasure  of  congress,  and  may  be 
revoked  and  extinguished  whenever  they  think  proper, 
in  every  case  in  which  the  subject  matter  can  constitu- 
tionally be  made  cognizable  in  the  federal  courts;  and 
that,  without  an  express  provision  to  the  contrary,  the 
state  courts  will  retain  a  concurrent  jurisdiction,  in  all 
cases,  where  they  had  jurisdiction  originally  over  the 
subject  matter.*  We  will  next  see  whether  this  state 
jurisdiction  does  not  equally  depend  upon  the  volilion 
of  the  stale  courts, 

There  are  various  acts  of  congress,  in  which  duties 
have  been  imposed  on  state  magistrates  and  courts,  and 
by  which  they  have  been  invested  with  jurisdictioa  in 
civil  suits,  and  over  complaints  and  prosecutions  in 
penal  and  criminal  cases,  for  fines,  penalties  and  for- 
feitures, arising  under  laws  of  the  United  States.    We 


•  In  lbs  e«M  of  DeUfield  v.  Ti«  State  s/  lUinn;  it  wu  decided  in  the 
Court  of  Knon  of  New. York,  ia  D«cenib«r,  1B41,  upon  appeal  from  ■  de- 
cree in  Cbnocery,  that  ibe  alale  courta  bave  i  c on cu neat  jurisdiction  with 
the  Sapieme  Court  of  the  United  Slates,  in  guita  between  a  etate  and  citl. 
zens  of  anotber  slBle,  and  the  decree  in  Cliancery  was  affirmed.  3  Hilft 
S.159.S.C.  36  ITentfaU,  ISQ.  Tbe  federal  couita  faave  excluainjuii*. 
diction  when  o  state  is  defendant,  sod  when  crimes  ere  commitled  against 
the  United  Sbttei,  and  wben  congiesa  have  declared  tbe  jurisdiction  of  the 
fedenl  courts  eietuaive.    IJ. 
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have  seen  a  very  clear  iDtimstion  given  by  the  judges 
of  the  Supreme  Court,  that  the  state  courU  were  not 
bound)  in  conseqaence  of  any  act  of  congress,  to  assume 
and  exercise  jurisdiction  in  socb  cases.  It  was  merely 
permitted  to  them  to  do  so,  as  far  ai  was  compatible 
with  their  state  obligadoos ;  and  in  some  instances  the 
state  courts  have  acted  in  those  caaes,  and  in  other 
instances  they  have  declined  jurisdiction,  thou^  ex- 
pressly vested  with  it  by  the  act  of  congress. 

In  the  case  o(  JFergiuo»t*  an  a^^licatioa  was  made  to 
the  Supreme  Court  of  New-York,  for  the  allowance  of  a 
habea*  cot^um  to  biing  up  tbe  party  alleged  to  be  detained 
in  custody  l^  an  o£^r  of  the  snny  of  tbe  United 
States,  on  tbe  ground  of  being  an  enlisted  soldier ;  and 
the  allegation  was,  that  be  was  an  in&nt,  and  so  not 
duly  enlisted.  It  was  much  discussed,  whether 
the  state  a>urts  had  concurrent  jurisdiction,  by  *401 
habeat  corpuM,  over  the  question  of  unlawful  im- 
prisonment, when  that  imprisonment  was  by  an  officer 
of  tbe  United  States,  by  colour,  or  under  pretext  of  tbe 
authority  of  the  United  States*  The  Supreme  Court 
did  not  decide  tbe  question,  and  the  motion  was  denied 
on  other  grounds ;  but  subsequently,  in  tbe  matter  of 
Stacy,^  the  same  court  exercised  a  jorisdiction  in  a  simi- 
lar case,  by  allowing  and  enforcing  obedience  to  tbe 
writ  of  Aa&MU  corpui.  The  question  was  therefore  set- 
tled in  favour  of  a  concurrent  jurisdiction  in  that  case, 
and  there  has  been  a  similar  decision  and  practice  by 
tbe  courts  of  other  states.^ 


'  9  jQhtn.  Sip.  'J3S.  '  10  Joint.  Stp.  39& 

•  Cms  of  Loekington,  before  TilKliiiuni  Chief  Jiulice  of  Penwflvuiia, 
NoTember,  1813,  5  Hall'i  Lav>  Journal,  93.  Suna  cue,  5  HaWt  Lam 
Jawnml,  301—330.  A  aimilsr  cbm  in  Maijluid,  5  BaWo  Lam  Journal,  486 ; 
and  ID  Souih  CaioUna,  5  Bale*  La»  Journal,  497.  CommoiiwatJUi  t,  KW' 
riwni,  11  Mao*.  Sop.  66.    CtM  of  Joaeph  Almeid*,  in  Huylud,  and  the 
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The  Supreme  Coart  of  New-York,  io  the  CEise  of  The 
United  States  v.  Dodge,^  held  that  they  had  juriadiciion, 
and  did  sustain  a  suit  on  a  bond  lor  duties  given  to  a 
collector  of  the  United  States  customs.  The  suit  was 
authorized  by  the  judiciary  act  of  1789,  giving  coocar- 
lent  jurisdiction  to  the  state  courts  in  suits  at  common 
law,  where  the  United  States  were  plaintiffs.''  After- 
wards, in  the  case  of  The  United  State*  v.  Lathrop,°  the 
same  court  discussed,  very  much  at  large,  the  question, 
whether  a  state  court  had  jurisdiction  of  an  fiction  io 
favour  of  the  United  States  to  recover  a  penalty  or  for- 
feiture for  breajch  of  a  law  of  the  United  States, 
*40S  and  when  a  suit  for  the  penally  was  by  the  *act 
declared  to  be  cognizable  in  a  state  court.  It  was 
decided,  that  the  court  had  no  such  jurisdiction,  and  that 
it  could  not  even  be  conferred  by  an  act  of  congress. 
The  diflference  between  this  case  and  the  one  preceding 
was,  that  the  preceding  case  was  a  suit  on  a  bond  given 
to  a  collector  of  the  customs  for  duties,  and  this  was  an 
action  of  debt  for  a  penalty  for  breach  of  the  excise  law. 
They  were  both  cases  of  debts  due  to  the  United  States, 
but  the  one  was  a  civil  debt,  and  the  other  a  penalty 
for  breach  of  a  revenue  law ;  and  this  slight  difference 
in  the  nature  of  the  demand  was  considered  to  create  a 
most  momentous  difierence  in  its  result  upon  the  great 
question  of  jurisdiction.    It  was  the  opinion  of  the 


cue  of  Pool  and  otben,  in  Virginia,  ciied  in  Strgeant'i  Ceaatitntio»al  Late, 
pp.  ST9,  S8().  By  the  NticYark  Btmid  Statulet,  vo\.  ii.  p.  563,  sec  3a,  a 
habetueorimi  may  be  awarded,  unless  the  party  be  deliiiied  by  process  from 
a  court  or  judge  of  ihell ailed  Slates,  hsvingexclunnjuriadiciianin  the  case. 

•  14  Jaknt.  Sty.  35. 

k  The  BCI  of  congress  of  September  S4ib,  1739,  c.  SO,  bcc.  33,  declared, 
that  for  any  crime  or  ofTeuce  against  the  United  States,  any  juitice  of  the 
peace,  or  other  nugtitrBie  of  any  of  tAe  liattt,  might  cause  the  ofiender  to 
be  arrested  and  imptisaned,  or  bailed  imder  the  aaual  mode  of  process. 

'  IT  Johm.  Brp.  t. 
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court,  that  congiess  could  not  invest  the  state  courts 
with  a  jnrisdiction  which  they  did  not  enjoy  concur- 
rently before  the  adoption  of  the  constitution ;  and  a 
pecuniary  penalty  for  a  violation  of  an  act  of  congress 
was  a  puDtshment  for  an  ofieoce  created  under  the 
conBtitution,  find  the  state  courts  had  no  jurisdiction  of 
the  criminal  ofiences  or  penal  taws  of  the  United  Btatee. 
The  jndiciiuy  act  of  1789  waa  the  true  exposition  of 
the  constitution  with  respect  to  the  concurrent  jurisdic- 
tion of  the  state  courts,  and  the  exclusive  jurisdiction  of 
those  of  the  United  States  ;  and  by  that  act  the  exclusive 
cognizance  of  all  crimes  and  ounces  cognizable  under 
the  authority  of  the  United  States,  and  of  all  suits  for 
penalties  and  forfeitures,  was  given  to  the  federal 
courts.  The  judiciary  act  in  no  instance  excluded- the 
previously  existing  jurisdiction  of  the  state  courts,  ex- 
cept in  a  few  specified  cases  of  a  national  nature  ;  hut 
their  jurisdiction  was  excluded  in  all  criminal  cases, 
and  with  respect  to  offences  arising  under  the  acts  of 
congress.  In  such  cases  the  federal  jurisdiction  was 
necessarily  exclusive ;  but  it  was  not  so  as  to  pre-exist- 
ing matters  within  the  jurisdiction  of  the  state  courts.* 
The  doctrine  seems  to  be  admitted,  that  congress 
cannot  compel  a  state  court  to  entertain  jurisdio 
tioD  in  any  case.^  *It  only  permits  state  courts  *40S 
which  are  competent  for  the  purpose,  and  bave 
an  inherent  jurisdiction  adequate  to  the  case,  to  enter- 
tain suits  in  the  given  cases ;  and  they  do  not  become 
inferior  courts  in  the  sense  of  the  constitution,  because 
they  are  not  ordained  by  congress.  The  state  courts 
are  left  to  infer  their  own  duty  from  their  own  state 
authority  and  organixation ;  but  if  they  do  voluntarily 


*mTr.r»ek.1CinM.BMf.as».    DaiiaOD  t.  CbUDplin,  7M.  344.  S.  F. 
k  Dawsr,  J.,  in  Ward  t.  Jsakiu,  Sup.  Conn  of  Mm*.  Hmh,  1S4C.   Tki 
Lam  BtftrUr  fof  April,  1846. 
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ratertaio  jurisdiction  of  causes  ct^iziUile  under  the 
authority  of  the  United  States,  they  assume  it  upcm  the 
condition  that  the  appellate  jurisdiction  of  the  federal 
coutta  shall  apply.  Their  jurisdiction  of  federal  causes 
is,  hovevert  confined  to  civil  actions,  or  to  enforce  pe- 
nal statutes;  and  they  cannot  hold  criminal  jurisdiction 
over  oiTences  exclusively  existing  as  offences  against  the 
United  States.  Every  criminal  proaecntion  most  charge 
the  offence  to  have  been  committed  against  tlie  sove- 
reign whose  courts  sit  in  judgment  upon  the  ofieuder, 
and  whose  executive  may  pardon  him.« 

We  find  a  similar  doctrine  in  one  oT  the  courts  in 
the  state  of  Ohio,  in  the  case  of  The  UTiited  Stata  v. 
Camfbell.^  That  was  an  information  filed  by  the  col- 
lector of  the  revenue,  to  recover  a  peDa%  for  breacb  of 


*  It  hu  been  B  qaeillon  of  gnTo  ducoMion  how  ht  treasoD  might  Im 
oommilled  sgiiut  one  of  llie  Uniud  StalM  Bepir&leljt  caiMiderad.  If  tha 
•una  crime  amoiuiled  ta  treuon  ■giinit  (he  United  Sutea,  ihe  excluBive 
cogniinncG  of  the  crime  belaaged  to  (he  couriA  o[  the  Uaited  S(atea.  Thi« 
WM  the  doctrine  of  the  Supreme  Conrt  of  New-Torh,  in  the  cub  of  Tie 
*  People  V.  L}mh,  11  /dAhsmi,  549.  Ba(  it  wu  agreed  in  that  cue,  that 
tisaBOD  mifht  be  committed  ■guDB(  a  slate,  aa  by  oppoaing  the  lawa,  or 
forcibly  attempting  (o  usurp  the  goTernment,  and  be  not  at  (he  same  limo 
merged  in  the  crime  tigsin«t  the  United  Stales.  But  letigirig  uar  agsinel  oa« 
aCate  is  a  levying  of  war  against  all  in  their  federal  cspacit;,  nod  Is  a  crime 
belongiog  axdusively  to  the  federal  goTeminent.  The  limitatiaD  of  traaawi 
againet  a  ataie  la  its  diitinci  cspHciijr,  would  aeem  lo  ba  confined  to  cases  in 
which  the  open  and  armed  opposition  to  the  lawe  is  not  Bccompanied  with 
ihe  intention  of  nJnitrting  lAe  gtvamiunt.  Howeier  the  statute  laws  in 
many  of  (he  states  by  their  language  «o*«t  the  wbote  enlarged  groand  of 
treaaon,  and  the  line  of  dsmarkation  is  not  disiinclly  defined.  Sea  ao  aUe 
easay  on  this  eubjecl  in  the  Amtriean  Lme  Xagaxtnt,  No.  8,  for  January, 
1B45.  The  act  of  the  legislature  of  New.York,  1  N.  Y.  R.  S.  pp.  ITO.  396, 
3  edit  BBSumet  that  treSHon,  eommitted  wittiin  the  state,  mey  be  oogniiaide 
and  punishable  by  its  laws.  This  was  alio  the  docUine  of  the  Supreme 
Court  of  Rhode  Island  in  Dorr's  trial,  and  ii  the  doctrine  of  such  disdngnlabed 
elementary  wriian  as  Mr.  Rawle  and  Mr.  SergeaoL  Sea  Wlmrttmft  Amrri- 
Mo  Criminal  Law,  FhiL  1B46,  pp.  586—599. 

t  G  HalPt  Law  Javnial,  113. 
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the  excise  law ;  and  the  court  held  it  to  be  a  criminal 
prosecntioD,  and  that  one  sovereign  state  could  Dot 
make  use  of  the  municipal  courts  of  another  govem- 
meot  to  eD&rce  its  penal  laws ;  and  it  was  not  in  the 
power  of  congress  to  vest  such  a  jurisdictioD  in  the 
state  courts.  Upon  the  same  principle,  the  Court  of 
Errors  in  Virginia,  in  the  case  of  The  State  v.  Feely, 
decided  that  it  had  no  jurisdiction  to  punish  by  indict- 
ment stealing  packets  from  the  mul,  as  that  was  an 
offence  created  by  act  of  congress.*  And  in  Jackaon  t. 
Sow,  the  general  court  of  Virginia  made  the  same  de* 
cision  precisely  as  that  made  in  New-York,  in  the  case 
of  Lathrop  ;  and  it  held,  that  the  act  of  congress, 
authoriziug  such  snita  for  penalties  in  *the  slate  *404 
courts,  was  not  binding.  It  was  decided,  in 
another  case  in  Virginia,''  that  congress  could  not  give 
jurisdiction  to,  or  require  services  of,  a  state  court,  or 
magistrate,  as  such,  nor  prosecute  in  the  state  coarts 
for  a  public  offence.  In  Kentucky  it  was  held,  as  late 
as  1833,<^  that  no  state  court  could  take  cognizance  of  a 
penal  case  arising  under  an  act  of  congress.  Such  a 
jurisdiction  would  require  an  act  of  the  state,  and  the 
consent  of  congress. 

After  these  decisions  in  Virginia,  Ohio,  Kentucky  and 
New-York,  the  act  of  congress  of  3d  March,  1816,  c 
100,  may  be  considered  as  essentially  nugatory.  That 
act  vested  in  the  state  courts,  concurrendy  with  the 
federal  courts,  cognizance  of  all  *'  complaints,  suits  and 
prosecutions  for  taxes,  duties,  fines,  penalties  and  foi^ 
feitures,  arising  and  payable  under  any  act  of  congress, 
passed  or  to  be  passed,  for  the  collection  of  any  direct 
tax  or  internal  duties ;"  and  it  gave  to  the  state  courts 


•  Sergtmrnf*  Oratt  LmiB,  p.  iTX     Virgutui  Cata,  331,  E  C. 
t  Ex  puts  Pools,  Strgtmnt't  CbMt  Zan,  pp.  373.  374. 
'  IIu«rT.8lMrp,lZ)MM'«£MiHeijp£ty.MS. 
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and  the  presiding  judge  thereof,  the  same  power  as  was 
vested  in  the  district  judges,  to  mitigate  or  remit  any 
fine,  penalty  or  forfeiture."  And  here  the  inquiry  natu- 
rally suggests  itself,  can  the  state  comts,  consistently 
with  those  decisions,  sustain  a  criminal  prosecution  for 
forging  the  paper  of  the  Bank  of  the  United  Slates,  or 
for  counterfeiting  the  coin  of  the  United  States  ?  These 
are  cases  arising  under  acts  of  congress  declaring  the 
ofience.  The  state  courts  have  exercised  criminal  juris- 
diction over  these  offences,  as  offences  against  the  state ; 
but  it  is  difficult  to  maintain  the  jurisdiction  upon  the 
doctrine  of  the  Supreme  Court  of  New-York,  in  the  case 
o(  Lathrop;  and  tf  it  be  entertained,  there  are  difficul- 
ties retraining  to  be  definitively  cleared.  These  difficul- 
ties relate  to  the  effect  of  a  prosecution  in  one  jurisdic- 
tion upon  the  jurisdiction  of  the  concurrent  court,  and 
to  the  effect  of  the  executive  power  of  pardon  of  thff 
crime  under  one  government,  upon  the  claim  of  con- 
current jurisdiction  .<> 


■  TbeBctofcoDgrenof  FebniBr7S8ili,  ia39,c.36,Bec3,nulwiIluiaiiilinK 
the  itils  decisionB,  aathoriied  all  pecuniaTj/  jwnallie*  onif  forfttluru  undBr 
ihe  UwB  of  ibe  United  Suies,  to  be  nied  for  befoia  any  court  of  ennpetent 
juHadictioQ  ia  ihe  ^tale  or  dialrict  wheie  the  caiue  of  action  acisea,  or  the 
offeodec  maf  be  foand.  It  wa«  aaid,  in  the  case  of  Prigg  t.  Conini.  of  P.  16 
Ptttn,  539,  (hat  the  atate  magiatraleB  might,  if  they  choae,  ezerciae  paweta 
conferred  npoa  them  hjroctorcongraM,  unteaa  prohihiied  by  atate  le([ialatioa. 

k  In  the  caw  of  The  Slate  v.  Randall,  3  Aiitnf  Sep.  89,  the  Supreme 
Court  of  Vennoni  decided,  in  1837,  that  the  atate  coom  bad  concarrani 
criminal  juriadiction  over  tLe  ofTeaEea  of  counterfeiting  and  paaaing  counter- 
fail  billa  of  Ihe  Bank  of  the  United  Butea.  And  in  (he  coae  of  the  St»U  t. 
WilU,  3  Hiie*  S.  C.  Stp.  fiST,  it  was  held,  that  the  atate  conrta  had  coneor. 
rent  cogniuace  of  (he  indictable  oSence  of  opening  a  letter  contrary  to  ifae 
act  of  congreaa,  and  that  congreaa  tnighl  conalitutionally  confer  lach  a  juria- 
diction. On  the  other  hand,  it  waa  decided  in  Minonri,  in  Mattiaon  t.  The 
State,  3  Mlfoari  Rip.  4S1,  that  their  courts  had  no  ci^nizance  of  ihe  cue 
of  counlcrfeiling  the  current  coin,  and  that  a  BCanite  of  (he  atate,  proriding 
for  the  eogniiaace  and  punishment  of  such  crimes,  was  void.  The  doctrine 
was,  ihal  tlieslatea  hadnoconcurranllegialBtionantheaubjeet,  end  that  the 
power  nn'ded  eieluaiTeljr  la  coagraM.    Bo,  ihe  eonaiiiution  of  ib«  Uiuted 
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StmlM  (iTt  4,  MO.  9,]  tutiag  declimi,  Ihit  pttWM  beld  U  Mrrica  or  labonr 
in  one  atate,  under  the  laws  thereof,  and  eKaping  into  uiolhvr,  ihonld  b* 
deliversd  up,  on  elsim  of  the  pvty  to  whom  luch  serriee  or  laboni  migbt  b« 
due ;  the  lam  of  ifew-Yotk,  in  fnrthersnce  of  ihii  datj,  hare  profided  for 
ibewrMtofMchfugitiTea,  oa  iattaa  eatfiu,  rounded  on  due  proof,  indfor 
k  cerUfieaie  ia  fiTDurof  the  right  of  ihe  claimant  and  delhrerr  of  the  fugiiiTe 
la  hhn  10  be  removed.  Bui  the  fugltlTe  ia  entitled  to  hia  writ  of  Aamuie 
TtpUgiando,  notwitbttauding  ibc  habeat  etrput  and  certifieate.  N.  T.  B»- 
mteA  Sttattt,  toI.  ii.  p.  560,  mo.  6-^10.  See  Tolnme  9d,  p.  33,  on  Ihk 
pidat,  maiaaaia  AmeHeanJurM,  for  Ajail,  1837,  pp.96 — 113,  ihasubeluiee 
of  the  report  of  the  committee  on  the  jadiciar;  in  the  tegi^turv  of  Haan- 
chuaeib,  raspecling  theTBJidity  of  iheact  of  congreaaof  Febtuarr  ISth,  1793, 
prOTiding  for  ihe  aeiiura  and  Burrendn  of  fugiciTe  Blaiei.  It  urges  the  right 
and  dalf ,  of  providing,  bj  (ha  writ  of  Aaiea*  cerpiu  or  of  rtpUvin,  for  the 
trial  bf  jury  of  the  qaeetion  whether  ihe  penon  aeiied  be  ■  Ireeman  or  * 
siBTe.  The  Bct  of  congreaa  aulhoriiea  the  owner  of  (be  fiigitiTB  alave,  br 
hiioeeir  or  hia  agent,  to  aeiie  at  onoe  the  fugitive  alavei  and  cairf  him  befon 
a  jadge  of  the  United  Stataa,  or  any  magiatrate  of  (be  counlf ,  eiljr  or  town, 
in  the  atalo  where  the  slave  ia  geiied,  and  upoo  aaua^ag  the  magiilntte  by 
proof  that  ibe  person  eeiied  ia  Bucb  fugitive  slave,  he  is  to  give  ■  certificate, 
which  unounta  to  s  warrant  to  remove  the  slave.  This  law  ia  generally  foimd 
10  be  inaufficlem  to  give  the  clilmuil  the  requiiite  constitutumal  protection  in 
Ills  property,  or  the  fugitive  due  protection  of  his  liberty  ;  and  ils  eiecutiim 
meets  with  eoibamuiineiit  in  the  northern  states,  and  several  of  diem  have 
endeavoured  by  local  slatDles  to  snpply  the  deficiency.  The  o 
the  United  Statsa,  and  the  act  of  congress  evidently  oonlempLaled  ai 
minialerial  proceedings,  and  not  the  ordioaiy  comae  of  judicial  investigalion. 
Slnya  Comm.  an  the  Cbiutilalion  e/  U.  S.  vol.  iii.  677.  Wright  v.  Deacon, 
5  &  ^  jiaicle,  69.  In  the  last  ease  it  was  held,  that  the  writ  of  Aemint  rrpJe. 
giaade  did  not  lie  to  try  the  right  of  the  fugitive  to  freedom,  though  on  ibe 
return  of  the  fugitive  to  the  state  from  which  he  fled,  hia  rig^i  to  freedom 
might  be  vied.  See,  further,  infra,  voL  ii.  33,  notes,  c.  d.  Ibid.  357,  note  6. 
It  aeems  to  be  an  unaetlled  queatian,  whether  statute  provisions  relative  to 
the  sarrander  of  fugitives  from  labour,  in  obedience  to  the  constitnlioD  of  the 
United  Slates,  be  of  exclusive  jurisdiction  in  the  United  States,  or  may  b« 
aided  by  auxiliary  statute  provtaiona  in  the  alatea.  But  the  case  of  Frigg  *. 
The  Commonwealth  of  Peunsylrania,  IS  Ptler^  S.  539,  may  be  cortlidered 
as  settling  the  queadon  in  fsvour  of  the  exclusive  jurisdiction  of  die  United 
Stelea.  See  in/ra,  vol.  iL  33.  348.  Ii  wss  there  declared,  thai  the  nationll 
govenuDcnt,  in  the  absence  of  all  poBitive  provisions  to  the  contrary,  was 
bound,  through  its  proper  department,  legialstive,  executive  or  judiciary,  aa 
the  cass  might  require,  lo  carry  into  eflecl  ell  the  rights  and  dntiea  impoaad 
upon  it  by  the  consiiiutlon.  Any  legialaiioii  by  congreas,  in  a  case  within  in 
jurisdiction,  snpersedei  all  atate  legialatlon,  and  impliedly  prohibits  it  See 
Housion  V.  Moore,  5  Wheaton,  31,  32.  Siurgea  v.  CrowninBiield,  4  ITIm. 
tan,  133. 193,  a  P. 
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LECTDRE    XIX. 

OF   OON8TIXTTIIONAL   BBSTBIOTIONS    ON  THB   POWSSS    OF 
TSB    SBTEHAI.   8TATB8. 

Wb  proceed  to  consider  the  extent  and  effeot  of  cer- 
tain constitutional  restrictions  oq  the  authority  of  the 
separate  states.  As  the  constitution  of  the  United  States 
was  ordained  and  established  by  the  people  of  the 
United  States  for  their  own  government  as  a  nation, 
and  not  for  the  government  of  the  individual  states,  the 
powers  conferred,  and  the  limitations  on  power  contain- 
ed in  that  instrument,  are  applicable  to  the  government 
of  the  United  States,  and  the  limitations  do  not  apply  to 
the  state  governments  unless  expressed  in  terms.  Thus, 
for  instance,  the  provision  in  the  constitution,  that  pri- 
vate property  shall  not  be  taken  for  public  use  without 
just  compensation,  -waa  intended  solely  as  a  limitation 
on  the  exercise  of  power  by  the  government  of  the 
United  States,  and  does  not  apply  to  the  state  govern- 
ments.' The  people  of  tbe  respective  states  are  left  to 
create  such  restrictions  on  the  exercise  of  the  power  of 
their  particular  governments  as  they  may  think  proper; 
and  restrictions  by  the  constitution  of  the  United  States, 
on  tbe  exercise  of  power  by  tbe  individual  states,  in  cases 
not  consistent  with  the  objects  and  policy  of  the  powers 
vested  in  the  Union,  are  expressly  enumerated. 

"  No  state,"  says  the  constitution,^  '*  shall  enter  into 
any  trea^,  alliance  or  confederation ;  grant  letters  of 

•  Bamm  r.  Tha  Major  ud  City  CaoacU  of  Baliimore,  7  AlcrC  U.  S. 
Bip.  343.    See,  tiso,  in  tlie  matter  of  Smith,  10  WtadtU,  449. 
t  Alt.  1,  we.  10. 
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marque  and  reprisal ;  coin  money;  emit  bills  of  credit; 
make  anj  thing  but  gold  and  eilver  coin  a  tender  in 
payment  of  debts ;  pass  any  bill  of  attainder,  tx  port 
/acU>  law,  or  law  impairing  the  obligation  of  contracts ; 
or  grant  any  title  of  nobility.  No  state  shall,  witboot 
the  consent  of  congress,  lay  any  imposts  or  duties  on 
imporU  oi  exports,  except  what  may  be  absolutely  ne- 
cessary for  executing  its  inspection  laws,  nor  lay  any 
du^  on  tonnage,  keep  troops  or  ships  of  war  in  time 
of  peace,  enter  into  any  agreement  or  compact  with 
another  state,  or  with  a  foreign  power,  or  engage  in 
war,  unless  actoally  invaded,  or  in  such  imminent  dan- 
ger as  will  not  admit  of  delay." 

Most  of  these  prohibitions  would  seem  to  speak  for 
themselves,  and  not  to  stand  in  need  of  exposition.  I 
shall  confine  myself  to  those  cases  in  which  the  interpre- 
tation and  extent  of  some  of  these  restrictions  have  been 
made  the  subject  of  judicial  investigation. 

(1.)  BilU  ^credit. 

BilU  of  credit,  within  the  purview  of  the  constitation  of  " 
the  United  States,  prohibiting  the  emission  of  them, 
are  declared  •to  mean  promissory  notes,  or  bills  •408 
issued  by  a  state  government,  exclusively  on  the 
credit  of  the  state,  and  intended  to  circulate  through  the 
community  for  its  ordinary  purposes  as  money  redeem- 
able at  a  fliture  day,  and  for  the  payment  of  which  the 
faith  of  the  state  is  pledged."    The  prohibition  does  not 


*  CniK  y.  The  Slale  of  HuBonri,  4  Ptttr^  IT.  S.  Btp.  410.  In  tbe  cun 
oT  BriMoe  t.  The  Bulk  of  SenlDckf,  11  Petert,  937,  tba  qnMtion  what 
were  tiUf  of  cndit,  of  which  the  omianoD  «u  probituud  to  iha  ilalM,  ma 
aiteDiivalr  diicnued.  Tfaer  wen  daBntd  to  ba  paptr  tanud  by  tkt  autlmity 
tf  a  Malt  en  tkt  failk  of  tka  itatc,  and  itttgntd  to  drcNlate  ■•  amajp ;  and 
nndar  tfaia  defioition  it  waa  adjniigad,  thai  a  bank  of  the  atxte  of  Eantock;, 
aatabliahed  in  the  namo  and  od  behalf  of  the  eiaie,  oader  the  direction  of  a 
pmidenl  and  twelTO  dinclon  choaen  b;  the  IrgiriatBTa,  and  Ih*  bank  ea. 
dnuTalf  the  propaity  of  the  aate,  and  wiifa  a  cajutal  ef  two  MtUloMi  and 
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therefore  apply  to  the  notes  of  a  state  baak,  drawn  oo 
the  credit  of  a  particular  ftind  set  apart  for  the  purpose.* 
Through  all  our  colonial  history,  paper  money  was  mach 
in  use ;  and  from  the  era  of  our  independence  down  to 
the  date  of  the  constitution,  bills  of  credit,  issued  under 
the  authority  of  the  confederation  congress,  or  of  the 
individual  states,  and  intended  for  circulation  from  hand 
tohand,  were  universally  denominated  ^jwrmoney;  and 


with  aiilhoriiflo  issue  DoleapBfHble  iobeireron  demand,  and  receive  deposil* 
knd  make  loaoi ;  ind  llie  noLciiorwhiclibuikby  a  lubsequenl  act  were  lo  be 
reesived  on  execDliooi  by  plaintiff,  sad  if  refused,  furlher  proceedings  to  ba 
delayed  an  the  Jodgment  for  Iwo  yean,  toe*  nol  mlhin  Iht  prohibilitK  in  tht 
ctntlitvlian  of  tlit  Vnittd  Statt*  wgaitut  the  tmittien  of  bilU  b/  credit.    Mr. 
Uiutice  Story  disss itted  from  ibis  decision,  snd  ssid  that  the  late  Ch,  J,  Manhall 
NrsB  of  opinion  with  him,  when  the  same  case  was  before  the  court,  and 
argued  at  a  preceding  term,  and  he  furlher  aaid,  that  he  would  not  distinguisfa 
I  the  esse  in  principle  from  that  of  Craig  t.  Tlit  Statt  sf  Mittouri.   Il  sppeaia  to 
^  fJiX^  jne,  with  great  subtniseion  to  the  Supreme  Courl,  that  ihis  decision  HuenlislEf 
l/lii.  [^"'^^v^^*  iQveTTolee  the  case  of  Craig,  and  greatly  impsin  the  fitree  and  value  of  lb« 
^^tfv'*V         t'1     <=°''*'>""><">b' Pi>'>>'>i'''>i-    In  the  case  of  idnn  v.  Slale  £>aJt  o/' /Uia«i>,  1 
"it      -vQ  v*!  *'^''  SeammiM't  S.  S7,  decided  by  the  Supreme  Court  of  that  stsle  in  1833,  it 
\>'*^|->^^^>  appeared  that  the  Btale  Bank  of  Illioois  was  owned  by  the  state,  and  aulhoi- 

iied  to  issue  notss  or  bills  in  small  sums  from  twenty  dollai*  to  one  dol- 
lar, drawing  interest,  and  leceivable  in  payment  of  debts  dne  to  Iba 
■late;  and  dial  the  legislalDrs  ware  pledged  to  redeem  the  bills,  and 
creditors  were  erayed  from  collecting  their  debts  foi  three  years,  unlets  thej 
would  teceire  the  bills  in  |isymenL  The  court  held,  Ihst  the  analogy  was 
io  striking  between  that  inslilniion  and  the  Mieeonri  loan  office,  ai  to  render 
the  decision  in  0*01;  v.  Tkt  State  »f  MUttHri  in  point,  and  binding  on  iht 
states;  and,  consequently,  it  wasstljudged  thai  (he  act  establiahing  ths  Bisle 
Bank  of  Iliinoii  was  nnconstitutianaJ,  and  its  note*  void.  And  in  the  case 
of  McFarland  v.  The  Bl«le  Bank,  4  Arkaamu  S.  44,  the  Sapremo  Coort  of 
Atkansae  held  itself  bound  and  concluded  by  the  decision  in  BriacBf.  v.  Tie 
Bani  of  JTiitftieijr,  though  it  was  admitted  to  be  incotisisieoi  with  the  doc 
trine  and  decision  in  the  prior  ease  of  Crng  v.  Tkt  Slatt  of  Mi— sari.  TIm 
couil  evidently  regretted  that  the  ease  of  Ooig  had  been  ovainiled,  as  il 
contained  the  sound  and  true  constitutional  doctrine.  The  Bank  of  Ar- 
kansas stood  on  the  same  gronnd,  and  bad  the  earns  «ssetiiial  qualitiea,  aitd 
ita  notes  were  bille  of  credit  within  the  decision  of  Craig,  snd  not  bills  of 
oredit  within  the  decision  of  J^risees,  snd  (he  Isiter  deckdon  Aey  heU  them. 
selves  boood  to  obey. 
>  Billit  wit.  The  Sute,  3  JWCtor^t  B»f.  19. 
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it  was  to  bar  the  govemmeatal  issues  of  such  a  delu- 
sive and  pernicious  substitute  for  cash,  that  the  con- 
stitutional prohibition  was  introduced.  The  issuing  of 
such  bills,  by  the  state  of  Missouri,  under  the  denomina- 
tion of  certificates,  was  adjudged  to  be  unconstitutiona], 
though  they  were  not  made  generally  a  legal  tender,  hut 
they  were,  nevertheless,  made  receivable  in  payment  of 
taxes,  and  by  aH  civil  and  mtUtary  officers  in  discharge 
of  salaries  and  fees  of  office.  Instruments,  however, 
issued  by  or  on  behalf  ofa  state,  binding  it  to  pay  money 
at  a  future  day,  for  services  actually  received,  or  for 
money  borrowed  fer  present  use,  were  declared  not  to 
be  bills  of  credit,  within  the  meaning  of  the  constitution.' 


*CnigT.  The  Sole  of  Miwouri,  ni»p.  Mr.  JoHice  Sioir,  in  hii Com. 
tnenUrie*  od  the  Constitution,  toI.  iii.  p.  19,  Boemi  to  bo  of  opinioD,  that, 
iadepandeni  of  long  coDiinoed  prtccice  from  ib«  time  of  the  mdopiion  of  the 
conBtllution,  the  slalea  would  not,  upon  11  aound  conslrtictionof  ihecoaalita. 
tion,  if  the  question  nss  rti  tattgra,  be  aatboriled  10  iacorpornla  bank*, 
with  a  power  10  circuiale  bank  paper  a*  cnrrencr,  inasmuch  as  they  are  «x. 
praaalf  prohibited  from  etdoing  mone;.  He  citea  the  opinioua  of  Mr.  Web. 
ater,  of  the  Benate  of  the  United  Stales,  and  of  Mr.  Deiter,  formeriy  sacr*. 
tary  at  wir,  on  the  eame  aide.  But  the  equal,  if  not  tba  greater  authorilf  of 
Mr.  Hsmillon,  the  earliest  secretary  of  the  treoaUT;,  may  be  cited  in  support 
of  a  iliSbrant  opinion,  and  tba  coalemporary  senae  and  uniform  practice  of 
the  nation  are  deciaiTe  on  ibe  question.  Bank  paper,  like  checka  and  ne. 
golisble  notOB,  circniates  entirely  upon  pritate  credit,  and  ia  note  eoercife 
circulation.  It  is  si  every  peraon's  option  <□  receive  or  reject  iL  The  eon- 
aliiation  evidently  bad  In  view  bills  ol  eredil  iaaoed  by  lav,  in  the  name  and 
on  the  credit  of  the  state,  and  intended  Ibr  circulation  from  hand  to  hand  aa 
money,  and  of  which  our  hialory  furniihed  ao  many  pernicious  examples. 
The  words  o(  the  conalitution  are,  that  no  §tatt  liall  tmt  bUt*  »f  credit. 
The  prohibition  does  not  extend  to  bills  emitted  by  individaais,  singly  or 
collectively,  whether  anoeiated  under  a  private  sgreemenl  for  banking  par. 
poaes,aB  was  the  case  with  the  Bank  of  New.Tork  prior  to  ita  earUeei  char- 
ter, in  the  winter  of  1791,  or  acting  under  a  charter  of  incorporation,  so  long 
•a  the  stale  lends  noi  ite  eredil,  or  obligation,  or  coercion,  10  aosiain  the  cir- 
culation. In  ibe  case  of  Briteoe  v.  Tie  Bmnk  of  Tie  CBtHme*»iaWk  ^ 
EtTUuciy,  this  qneslion  wat  pnt  at  rest,  by  the  opinion  of  the  court,  that  there 
waa  no  limitation  in  the  conalitution  on  the  power  of  the  stales  to  incorpo- 
rate banks,  snd  their  notes  were  not  intended  to  bo  inhibited,  nor  were  eon- 
sideredaiUUtofmA't    U  PaKr*.  3S7. 345. 349. 
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fcpMt^fe     (S.)  No  rtate  can  pau  aitp  ex  pott  fatto  law. 

In  Caider  T.  Bt^,*  tbe  question  on  the  meaaing  of  an 
ex  poH  facto  law,  vithin  the  probibitioB  of  tbe  constitQ- 
lion,  waB  eiOensively  discnssed. 

The  legisUtore  of  Gonsecticnt  bad,  by  a  reaolntioti 
or  law,  get  aside  a  decree  of  tbe  court  of  probates 
rejectiiig  a  will,  and  directed  a  new  hearing  before  tbe 
court  of  probates,  and  the  point  was,  whether  that  reso- 
lution was  an  ex  poa  facto  law  prc^bited  by  the  con- 
stitution of  tbe  United  StateS' 

It  was  held,  that  the  words  ex  pott  facto  law*  were 
technical  ezpressioiis,  and  meant  every  law  diat  made 
an  act  done  before  tbe  passing  of  the  law,  and 
*409     which  was  innocent  when  *done,  criminal;  or 
which  aggravated  a  crime,  and  made  it  greater 
than  it  was  when  committed ;  or  which  changed  tbe 
punishment,  and  inflicted  a  greater  punishment  than  ^e 
law  annexed  to  the  crime  whea  committed ;  or  which 
altered  the  legal  rules  of  evidence,  and  received  less 
or  different  testimony  than  the  law  required  at  the  time 
of  the  commission  of  the  offence,  in  order  to  convict  the 
^  l^ffender.     The  Supreme  Court  concluded,  that  the  law 
\   ^or  resolution  of  Connecticut  was  not  within  the  letter  or 
^  ^  intendon  of  the  prohibition,  and  was,  therefore,  lawful> 
.(^^    j'      Afterwards,  in  Fletcher  v.  Peci,"  it  was  observed,  that 
JC  r  .  an  ex  pott  facUt  law  was  one  which  rendered  an  act  | 

^y         I  punishable  in  a  manner  in  which  it  was  not  punishable  [ 
'  (when  it  was  committed.    This  definition  is  distinguish- 

ed for  its  comprehensive  brevity  and  precision,  and  it 
extends  to  laws  passed  after  the  act,  and  affecting  a 
person  by  way  of  punishment  of  that  act,  either  in  his 
person  or  estate.    Ex  pott  facto  laws  relate  to  penal  and  | 


>  a  ilaJiM,  386. 

*  BtrooK*.  The  Snta,  1  maekfarft  Ini.  S*p.  193.  S.  V. 

•  6  O-omA,  13S. 
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.x^QUQal  proceedings,  which  impose  punishments  or  for-l 
'■  feitures,  and  not  to  civil  pioceedings,  which  affect  pri-\ 
I  rate  righta  retn»spectiTely.      Retrospective  laws  and  I 
'  state  laws,  divesting  vested  i^ts,  unless  ex  pou  facto,  I 
or  impairing  the  obligation  of  contracts,  do  not  fall  \ 
within  the  prohibititui  contained  in  the  constitution  of 
the  United  States,  however  repugnant  they  may  be  to 
the  principles  of  sound  legislation.' 

(8.)  N»  »tate  eon  cotUrvl  the  extrci$t  of  any  onAontjf.fMumo 
under  thefeierai  government.  on 

The  state  legislatures  cannot  annul  the  judgments, 
nor  determine  the  extent  of  the  jurisdiction,  of  the 
courts  of  the  Union.  This  was  attempted  by  the  legis- 
lature of  Pennsylvania,  and  declared  to  be  inoperative 
and  void  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  The  Uniied  Statee  v.  Peten."  Snch  a  power  as 
we  have  heretofore  seen,  necessarily  resides  in 
the  -Supreme  judicial  tribunal  of  *the  nation.  It  '410 
bss  also  been  adjudged,  that  no  state  court  has 
authority  or  jurisdiction  to  enjoin  a  jadgment  of  the 
Circuit  Court  of  the  United  States,  or  to  stay  proceed- 
ings under  it.  This  was  attempted  by  a  state  court  in 
Kentucky,  and  declared  to  be  of  no  validity  by  the  Su- 
preme Court  of  the  United  States,  in  M'Kim  v.  Voorkies,' 
No  statd  tribunal  can  interfere  with  seizures  of  property 
made  by  revenue  officers,  under  the  laws  of  the  United 
States ;  nor  interrupt  by  process  of  replevin,  injunction 
OT  otherwise,  the  exercise  of  the  authority  of  the  federal 
officers ;  and  any  intervention  of  state  aathori^  for  that 
pnrpose  is  unlawful.  This  was  so  declared  by  the 
Supreme  Court  in  Slocvmv.  MayberryA    Nor  can  a  state 

>  Caldcr  *.  BulJ,  3  ZWJM,  38G.  8aRatl«e  t.  Mkllhemon,  3  PtUre  U.  & 
Bef.il3.    Waiion  V.  Mercer,  8  nU.  S8. 

k  5  Oraneh.  115.  •  7  Cnmei,  ST9. 

*  3  WTUatan,  1.  Any  rMCrsint  by  (UU  •uthority  on  state  uffieen  in  the 
•zeeulian  of  the  ptoceia  of  their  cDaru,  ii  tltofeAer  iuoperaiiTe  upon  the 


igitizeflbyGOOgle^.*   ' 


410  JUaiSP&UDEHCE  OF  [Pan  U. 

court  issue  a  nutnJamia  to  an  officer  of  the  UDited 
States.  This  decision  was  made  in  the  case  of  ^fC/n- 
ny  V.  Silliman,^  and  it  arose  in  consequence  of  the  Su- 
preme Court  in  Ohio  sustaining  a  jurisdiction  over  the 
register  of  the  land  office  of  the  United  States,  io  respect 
to  his  ministerial  acts  as  register,  and  claiming  a  right 
to  award  a  Ptandamut  to  that  officer  to  compel  him  to 
issue  a  final  certificate  of  purchase.  The  principle 
declared  by  the  Supreme  Court  was,  that  the  official 
conduct  of  an  officer  of  the  government  of  the  United 
States  can  only  be  controlled  by  the  power  that  created 

If  the  officer  of  the  United  States  who  seizes,  or  the 
court  which  awards  the  process  to  seize,  has  jurisdic- 
tion of  the  subject  matter,  then  the  inquiry  into  the  va- 
lidity of  the  seizure  belongs  exclusively  to  the  federal 
courts.  But  if  there  be  no  jurisdiction  in  the  instance 
in  which  it  is  asserted,  as  if  a  marshal  of  the  United 
States,  under  an  execution  in  favour  of  the  United 
States  against  A.,  should  seize  the  person  or  property 
of  B.,i>  then  the  state  courts  have  jurisdiction  to  protect 
the  person  and  the  property  so  illegally  invaded ;  and  it 

is  to  be  observed  that  the  jurisdiction  of  the  state 
*411     courts  in  Rhode  Island  was  admitted  by  *tbe 

Supreme  Court  of  the  United  States,  in  Slocum 
V.  Maybary,  upon  that  very  ground. 

In  the  cfise  of  The  United  Stata  v.  Barney,"  the  dis- 
trict judge  of  Maryland  carried  to  a  great  extent  the 
exemption  from  state  control  of  officers  or  persons  in 
the  service  of  the  United  States,  and  emplc^ed  in  the 

officen  of  the  Uailgd  Suua  in  the  eieculion  of  the  mindatea  which  iMU« 
TO  tfaem.    Baldwin,  I.,  b  McNutt  r.  Blud,  S  Anwnl  V.  S.  S.  IT. 

•  6  WitalMttSSe. 

k  Sruan  t.  Ogdan,  E  HaltUd,  310.  Oann  v.  V«jl,  7  Jtbrlis'*  Zjmmmm 
Hep.  416. 

•  3  Htlfi  Lnt  JmrM),  1S8. 
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traQsportatioD  of  the  mail.  He  held,  that  an  innkeeper 
had  no  lien  on  the  horaes  which  he  had  fed,  and  which 
were  employed  in  the  transpoitatioa  of  the  maiL 
The  act  of  congress  of  March,  1790,  prohibited  all  wil- 
ful obstruction  of  the  passage  of  the  mail ;  and  a  claim 
for  debt  would  not  justiiy  the  stopping  of  the  mail,  or 
the  means  necessary  to  transport  it,  either  upon  princi- 
ples of  common  law,  or  upon  the  statute.  The  judge 
stated,  in  this  case,  that  even  a  stolen  horse  found  in 
the  mail  stage  could  not  be  seized  ;  nor  could  the  dri- 
ver, being  in  debt,  or  having  committed  an  offence,  be 
arrested,  in  such  a  way  as  to  obstruct  the  passage  of 
the  mail.  But  in  a  subsequent  case  in  the  Circuit 
Court  of  Pennsylvania,*  it  was  held,  that  the  act  of  con- 
gress was  not  to  be  so  construed  as  to  endanger  the 
public  peace  and  safety.  The  carrier  of  the  mail, 
driving  through  a  populous  ci^  with  dangerous  ra- 
pidity, and  contrary  to  a  municipal  ordinance,  may  be 
stopped,  and  the  mail  temporarily  detfuned,  by  an  offi- 
cer of  the  city.  So,  if  the  officer  had  a  warrant  against 
a  felon  in  the  stage,  or  if  the  driver  should  commit  mur- 
der in  the  street,  and  then  place  himself  on  the  mail 
stage  box,  he  would  not  be  protected  from  arrest, 
though  a  temporary  stoppage  of  the  mail  might  be  the 
consequence.  The  public  safety  in  one  case  is  of 
more  moment  than  the  public  inconvenience  which 
it  might  produce  in  the  other.'' 

But  while  all  interference  on  the  part  of  the  state 
authorities  with  the  exercise  of  the  lawful  powers  of  the 
national  government,  has  been,  in  most  cases,  denied, 
tliere    is    one    case    in    which    any   control    by  the 

■  Uniud  SuiM  *.  Hart,  1  Ftttrf  Cn-.  Btp.SOO. 

*  A  loIl-gKte  keeper,  on  a  niiionil  road  piaoiDg  throa^  *  ataie,  caiiDot 
atop  llia  coach  carrying  ibe  UDiled  Sulea  mail,  for  a  reruaal  to  par  lolt 
TbB  remedjr,  iT  any,  is  by  actian  igtiiut  the  contraotor.  Hopkiiu  t.  Stock, 
ion,  3  W»tl»  f  Serg.  163. 
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federal  over  the  state  'courts,  other  than  by  means 
of  the  established  appellate  jurisdiction,  has  equally 
been  prevented.  In  Viggi  and  Keith  v.  Wolcott,* 
it  was  decided  generalTy,  that  a  court  of  the  Uni- 
ted States  could  not  enjoin  proceedings  in  a  state 
court ;  and  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  district  of  Connecticut  was  reversed,  be- 
cause it  had  enjoined  the  parties  from  proceeding  at 
law  in  a  state  court.  So  in  Ex  pmte  Cabrera,*>  it  wag 
declared,  that  the  circuit  courts  of  the  United  States 
could  not  interfere  with  the  jurisdiction  of  the  courts  of 
a  state.  These  decisions  are  not  to  be  contested ;  and 
yet  the  district  judge  of  the  northern  district  of  New- 
York,  in  the  spring  of  18S3,  in  the  case  of  Laming  and 
Thayer  v.  The  North  River  SteaarBo<U  Company,  en- 
joined the  defendants  from  seeking  in  the  state  courts, 
under  the  acts  of  the  state  legislature,  the  remedies 
which  those  acts  gave  them.  This  would  appear  to 
have  been  an  assumption  of  the  power  of  control  over 
the  jurisdiction  of  the  state  courts,  in  hostilitjr  to  the  doc- 
trine of  the  Supreme  Court  of  the  United  States.^  In 
the  case  of  Kennedy  v.  Earl  <^  Caeillii,^  an  injnaction 


*  4  Crarteh,  179.  S.  P.  In  Kilu-edge  t.  Emenon,  in  Sup.  Court  of  N«ir. 
H*iD|Mhire,  Jair  (erm,  1B44,  and  ia  Dndlaj'*  cut,  C.  C.  V.  S.  for  PenMyl- 
nu«,  1  Pmuufhania  Lata  Jaaraal,  309.  Camll  v.  F.  &  M.  B*nk,  Bar. 
ri»tn,Mieh.Ch.S.  197.  Neiiheiibs  United  Siitea  norths  BtatecaBrucanio. 
tarfere  or  contrtd  Ibe  operaiiona  of  each  other.  The  couru  of  the  Unilad 
State*  can  onl;  inleifara  by  their  appellate  jnriadictioii,  and  the  etaie  caarta 
have  no  power  to  inUnfere  b;  iEijaDolioii.  3  Slory'M  Canm.  on  tka  CmuCi- 
tWim,  624-5. 

b  I  IToiA.  £%-.  Sep.  932.    United  Statei  v.  French,  1  GelUton,  1.  S.  P. 

*  The  aBanmed  jnriadicdon  wtit  not  afierwardi  (oauined  ;  and  a  bill  in 
■qaitr  in  a  etate  ooart  for  an  injunction,  tboogh  againel  an  alien  or  ciliiou 
of  another  state,  wu  held  not  lo  he  inch  a  auit  aa  waa  remonbls  la  a  Cir- 
cnii  Coort  of  the  United  BlAtee.    1  Paige't  Ch.  B.  1B3. 

*  9  SmauL  Sep.  ssa  Bat  in  tha  aiitMequaDt  com  of  Buihby  t.  Himdar, 
5  Xbdi.  Ck.  Btp.  997,  the  VicA-Cfaaneellor  granted  an  iajanction,  under 
apedal  circamatancea,  to  reairajn  proeeedinga  in  the  Court  of  Saationa  in 


,„i,i.aB,  Google 


Lac  XIX.]  THE  DNITED  STATES.  412 

had  been  unwarily  graoted  in  the  English  court  of 
chancery,  to  restrain  a  party  from  proceeding  in  a  euk 
in  the  court  of  sessions  in  Scotland,  where  the  parties 
were  domiciled.  It  was  admitted  that  the  court  of 
sessions  was  a  court  of  competent  jurisdiction,  and  &a 
independent  foreign  tribunal,  though  subject  to  an  ap- 
peal, like  the  court  of  chancery,  to  the  house  of  lords. 
If  the  court  of  chancery  could  in  that  way  restrain  pro- 
ceedings in  the  court  of  sessions,  the  sessions  might 
equally  enjoin  proceedings  in  chancery,  and  thus  stop  all 
proceedings  in  either  court.  Lord  Eldon  said,  ho 
never  meant  to  go  further  with  the  injunction,  than  the 
property  in  England  ;  and  he,  on  motion,  dissolved  it 
-M  toto.^  p. 

*(4.)  No  state  can  pcu3  any  law  impairing  ihtobli-  •413  sc 
gallon  ofcontracta.  obfiJSir 

We  come  next  to  a  prohibition  of  great  moment,  and 
aflecting  extensively  and  deeply  the  legislative  authori- 
ty of  the  states.  There  is  no  prohibitoiy  clause  in  the 
constitution,  which  has  given  rise  to  more  various  and 
able  discussions,  or  more  protracted  litigation,  than  tbat 
which  denies  to  any  state  the  right  to  pass  any  law  im- 
p£uring  the  obligation  of  contracts.  I  shall  endeavour 
to  give  a  full  and  accurate  view  of  the  judicial  decisions 
defiling  and  enforcing  this  prohibition. 

The  case  of  Fletcher  v.  Peck,*'  &rat  brought  this  pro- 


Scotland.  The  New-York  Coan  of  Cheocery  hw  diMUintod  my  locli 
jurisdiction,  in  rsBpect  to  &  foreign  tuil  previously  cammsnced,  tbough  it 
was  in  poBaeuion  of  joriadiction  over  ihs  paraan  of  thi  party.  Mead  v. 
Merritt,  3  Faigi,  40S. 

*  It  hu  been  aNiimed  and  aaaerled  by  official  aalhorily.  thai  (he  judicial 
power  of  ifae  United  3(atea  had  do  power  lo  tnjain  the  cxeculive  branch  of 
the  gnvernmenl  from  ihe  execution  of  a  coaacilulioniJ  duty  or  ofa  comiiiu. 
tionni  law,  any  more  than  they  could  arreat  the  [egialature  ilaelf  in  paaaing 
the  law.    Opiniant  of  tht  AUanuyt  Gaurol,  toL  i.  SOT,  508. 

i  e  Cranch.  87. 

Vou.  I.  86 
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faibitory  clause  into  direct  discussion.  The  legislature 
of  Georgia,  by  an  act  of  7tb  of  January,  1795,  author- 
iaed  the  sale  of  a  large  tract  of  wild  land,  and  agraot 
was  made  by  letters  patent  in  pursuance  of  the  act,  to 
a  number  of  individuals,  under  the  name  of  the  Georgia 
Company.  Fletcher  held  a  deed  from  Peck  for  a  part 
of  thie  land,  under  a  title  derived  from  the  patent;  and 
in  the  deed  Feck  had  covenanted,  that  the  state  of 
Georgia  was  lawfully  seised  when  the  act  -was  passed, 
and  had  good  right  to  sell,  and  that  the  letters  patent 
were  lawfully  issued,  and  the  title  has  not  since  been 
legally  impaired.  The  action  was  for  breach  of  cove- 
nant; and  the  breach  assigned  was,  that  the  letters 
patent  were  void,  for  that  the  legislature  of  Georgia,  by  act 
of  tSth  February,  1796,  declared  the  preceding  act  to  be 
null  and  void,  as  being  founded  in  fraudand  corruptioa. 
One  of  the  questions  presented  to  the  Supreme  Court 
upon  the  case  was,  whether  the  legislature  of  Georgia 
could  constitutionally  repeal  the  act  of  1796,  and  rescind 

the  sale  made  under  it. 
•414        'The  court  declared,  that  when  a  law  was  in 

its  nature  a  contract,  and  absolute  rights  have 
vested  under  that  contract,  a  repeal  of  the  law  could  not 
divest  those  rights,  nor  annihilate  or  impair  the  title  so 
acquired.  A  grant  was  a  contract  within  the  meaning 
of  the  constitution.  The  words  of  the  constitution 
were  construed  to  comprehend  equally  executory  and 
executed  contracts,  for  each  of  them  contains  obliga- 
tions binding  on  the  parties.  A  grant  is  a  contract  ex- 
ecuted, and  a  party  is  always  estopped  by  his  own 
grant.  A  party  cannot  pronounce  his  own  deed  invalid, 
whatever  cause  may  be  assigned  for  its  invalidity,  and 
though  that  party  be  the  legislature  of  a  stale.  A  grant 
amounts  to  an  extinguishment  of  the  right  of  the  grantor, 
and  implies  a  contract  not  to  reassert  that  right.  A 
grant  from  a  state  is  as  much  protected  by  the  operation 
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of  the  piovMoii  of  tbe  constitutioD,  as  a  grant  from  oae 
indiriduftl  to  snolltw ;  sod  the  state  is  as  mucih  iahib- 
ilfid  fcom  impairing  its  own  contracts,  or  a  cootract  to 
which  it  is  af»rty,a£iti8  from  impairing  the  obligsution of 
OQOtntets  betnecn  two  ifldivitiuals.  It  was,  accordiiigly, 
dBckred,  tiiat  the  estate  held  undef  the  act  of  1766, 
having  passed  i»to  the  bands  of  a.  iona  Jide  parcbaaer 
&r  a  valuable  consideration,  the  state  of  Georgia  was 
oonstitHtioually  disabled  from  passing  any  law  whereby 
tbe  estate  of  tbe  plaintiff  could  be  legally  impaired  and 
Mfldered  void. 

Tbe  nest  case  that  brou^t  this  provision  in  review 
before  tbe  Svpreme  Court,  was  that  of  The  State  of 
iiao-Jene^  v.  Wihon,^  It  was  there  held,  that  if  the 
le^slature  should  declare  by  law,  that  certain  lands,  to 
be  thereaiWr  purchased  for  the  use  of  the  Indiana, 
should  not  be  subject  to  any  tax,  such  a  legislative  act 
amounted  lo  a  contract,  which  could  not  be  rescinded 
by  a  snhsequent  legislature.  In  that  case,  the  colonial 
lagifllature  of  New-Jeraey,  in  1768,  authorized 
die  purchase  of  lands  for  tbe  Delaware  'Indians,  *4t\  6 
and  made  that  stipuh^a.    Luids  were  accord- 


'  7  Craneh,  1G4.  In  Brewsier  v.  Hough,  ID  I?.  E.  Stp.  138,  it  wia  held 
UiBl  ibe  legiilature  of  a  atale  could  not  efTeelaally  direat  ilaelfof  tJia  power 
dC  taulion,  for  it  wu  eiaeuaaUj  a  power  of  BOTereignljr  or  eminent  do- 
ip*in,  and  U)e  court  coiuiilered  the  cue  of  New.Jene;  v.  Wilson  might 
be  auauiaed  on  the  ground  that  ii  wu  in  tbe  nature  of  a.  treaty  with  the 
lodiinB.  Cb.  J.  Manhill,  in  the  cue  of  Providence  Bank  v.  Billings, 
4  Petirt,  561,  conaidered  that  [t  wu  not  to  be  inferred,  without  poaitive 
■lipoEation,  that  a  atale  had  agreed  to  relinquiah  ila  power  of  taxation.  But 
in  Gordon  T.  Appeal  Tax  Court,  3  Haaard  S,  133,  It  wu  adjudged,  thni  the 
legialBluni  of  aBl&te  might  make  a  binding  conliact  not  lo  be  impaired,  to  re. 
frminfromimpogiDgany  taiuponabankoritaatockholden.  Thia  would  seam 
10  remoTB  (he  doubt  luggesled  In  tbe  cue  in  New-Hampdiire,  and  to  abow 
thai  t  Male  may,  in  relation  to  any  particular  aulyecl,  and  for  reaaona  of  pub- 
lic policy  or  conaideration,  conltacl  thai  the  eoTcreign  power  shall  not  be 
•aereiaed.  Thia  point  ia  ably  diacuaaed  in  the  Amtrican  Lam  Magaxinf 
for  Jaauary,  1846,  ait.  4. 
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ingly  purchased,  and  conveyed  to  trustees  for  the  use 
t)f  the  Indians,  and  the  Indiana  released  their  claim  to 
other  lands,  as  a  consideration  for  this  purchase.  The 
Indians  occupied  these  lands  until  1803,  when  they 
were  sold  to  individuals  under  the  authority  of  an  act  of 
the  legislature,  and,  in  1804,  the  legislature  repealed 
the  act  of  1758,  exempting  those  lands  from  taxation. 
The  act  of  17&8  was  held  to  he  a  contract,  and  the  act 
of  1804  was  held  to  be  a  breach  of  that  contract,  and 
void  under  the  constitution  of  the  United  Stales. 

The  Supreme  Court  went  again,  and  more  largely* 
into  the  consideration  of  this  delicate  and  interesting 
constitutional  doctrine,  in  the  case  of  Terret  v.  Taylor.* 
It  was  there  held,  that  a  legislative  grant,  competently 
made,  vested  an  indefeasible  and  irrevocable  title. 
There  is  no  authority  or  principle  which  could  support 
the  doctrine,  that  a  legislative  grant  was  revocable  in 
its  own  nature,  and  held  only  durante  bene  jtlacito.  Nor 
can  the  legislature  repeal  statutes  creating  private  cor^ 
porations,  or  conErming  to  tbem  property  already 
acquired  under  the  faith  of  previous  laws,  and  by  such 
repeal  vest  the  property  in  others,  without  the  consent 
or  default  of  the  corporators.  Such  a  proceeding  would 
be  repugnant  to  the  letter  and  spirit  tif  the  constitulion, 
and  to  the  principles  uf  natural  justice.  ' 

But  it  was  in  the  great  case  of  Dartmouth  College  v. 
Woodvxird,*'  that  the  inhibition  upon  the  states  to  impair 
by  law  the  obligation  of  contracts,  received  the  most 
elaborate  discussion,  and  the  most  efficient  and  instruc- 
tive application.  It  was  there  held,  that  the  charter 
granted  by  the  British  crown  to  the  trustees  of  Dart- 
mouth College  in  1769,  was  acontract  wilhin  the  mean- 
ing of  the  constitution,  and  protected  by  it ;  and  that 
the  college  was  a  private  charitable  institution,  not 

•  9  £YbikA,  43.  *  4  WknUm,  Sia 
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liable  to  the  coatrol  of  the  legislature ;  'and  that 
the  act  of  the  legislature  of  New-Hampshire,  alter- 
ing the  cheuter  in  a  material  respect,  without  the  coo- 
sent  of  the  corporation,  was  an  act  impairing  the  obli- 
gatioQ  of  the  charter,  and  consequently  unconstitutional 
and  void. 

The  chief  justice,  in  delivering  the  opinion  of  the 
court,  observed,  that  the  provision  in  the  constitution 
never  had  been  understood  to  embrace  other  contracts 
than  those  which  respect  property,  or  some  object  of 
value,  and  confer  rights  which  may  be  asserted  in  a 
court  of  justice.  Dartmouth  College  was  a  private  elee- 
mosynary institution,  endowed  with  a  capacity  to  taJce 
property  for  objects  unconnected  with  government,  and 
its  funds  were  bestowed  by  individuals  on  the  faith  of 
the  charter,  and  those  funds  consisted  entirely  of  private 
donations.  The  corporation  was  not  invested  with  any 
portion  of  political  power,  nor  did  it  partake,  in  any  de- 
gree, in  the  administration  of  civil  government.  It  was 
the  institution  ofa  private  corporation  for  general  charity. 
The  charter  was  a  contract  to  which  the  donors,  the 
trustees  of  the  corporation,  and  the  crown,  were  the 
original  parties,  and  it  was  made  on  a  valuable  consi- 
deration, for  the  security  and  disposition  of  property. 
The  legal  interest  in  every  literary  and  charitable  insti- 
tution is  in  trustees,  and  to  be  asserted  by  them,  and 
they  claim  or  defend  in  behalf  of  the  religion,  charity 
and  education,  for  which  the  corporation  was  created, 
and  the  private  donations  made.  Contracts  of  this  kind, 
creatmg  these  charitable  institutions,  are  most  reason- 
ably within  the  purview  and  protection  of  the  constitu- 
tion. This  contract  remained  unchanged  by  the  revo- 
lution; and  the  duties,  as  well  as  the  powers  of  the 
government,  devolved  on  the  people  of  New-Hamp- 
shire ;  but  the  act  of  that  state  which  was  complained 
of,  transferred  the  whole  power  of  governing  the  college, 
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from  trustees  appointed  according  to  th&  will  of  the 
founder  expressed  ra  the  charter,  to  the  exeoulive  of 
New-Hampshire.  Tbe  will  of  the  state  was  sabstitotcd 
for  the  will  of  the  donors,  in  every  esaentitd  operodoB 
of  the  college.  The  charter  was  reorganized  is 
*417  such  a  manner  as  *to  convert  a  literary  institution, 
moulded  according  to  tbe  will  of  its  fonnders,  and 
placed  under  the  control  of  private  literary  men,  into  a 
machine  entirely  aubservjent  to  the  will  of  govemmeitt. 
This  was,  consequently,  subversiTe  of  thai  cotitract,  on 
the  faith  of  which  tbe  donors  invested  their  property ; 
and  the  act  of  the  legislature  of  New-Hampahire  was 
therefore  held  to  be  rppugnetnt  to  the  cooHtitDtion  of  tbe 
tJnited  States. 

The  same  course  of  reasoning,  and  leading  to  the 
satne  oonclusion,  was  adopted  and  expressed  by  some 
of  the  other  judges. 

In  the  opinion  given  by  Judge  Story;  he  added  some 
new  and  interesting  views  of  the  nature  of  the  con- 
.  tradls  which  the  constitution  intended  to  protect. 
He  denied  the  power  of  tbe  legislature  to  dissolve 
even  the  contract  of  marri^,  without  a  breach  on 
either  side,  and  against  the  wishes  of  the  parties.  A 
disscdution  of  tbe  marriage  obhgation,  withoat  any  dfr- 
fenlt  or  assent  of  the  parties,  may  as  well  fall  within 
the  prohibition  of  the  constitution,  as  any  other  contract 
for  a  valuable  consideration.  A  man  has  as  good  a  right 
to  his  wife,  as  to  the  property  acquired  under  a  mar^ 
mge  contract;  and  to  divest  him  of  that  right  withoat 
his  default,  and  against  his  will,  would  be  as  flagrant  a 
violation  of  the  principles  of  justice,  as  the  confiscation 
of  his  estate.*    The  prohibitory  clause  he  also  consid> 


V.  Migiiire,  T  Daaa'i  S.  Rep.  184,  Ch.  J.  Rob«rIson  con. 
It  of  niBrriiga  to  be  mi  gtmrU,  and  unlike  otdinuj  or 
waa  fuSliei  jwit,  ind  creai»d  bf  the  piUtt  laW, 
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ered  to  extend  to  other  contracts  besides  those  where 
the  parties  took  for  their  own  private  benefit.  A  grant 
to  a  private  trustee,  for  the  benefit  of  a  particular  cestui 
que  tnut,  or  for  any  special  private  or  public  charity, 
cuinot  be  the  less  a  contract,  because  the  trustee  takoB 
nothing  for  hia  own  benefit.  Nor  does  a  private  doasp 
tion,  vested  is  a  trustee  for  objects  of  a  general  nature, 
therein  become  a  public  trust,  which  the  govemmeQt 
may,  at  its  pleasure,  take  from  the  trustee.  Gov- 
spnment  cannot  revoke  a  grant  even  of  its  own  fiiadst 
when  given  to  a  private  person,  ot  to  a  corporation,  for 
special  uses.  It  has  no  other  remaining  anthority  but 
what  is  judicial,  to  enforce  the  proper  adminis- 
tration of  the  trust.  Nor  *is  a  grant  less  aeon-  *4I8 
tract,  though  no  beneficial  interest  accrues  to 
tlie  possessor.  Many  a  franchise,  whether  corporate 
or  not,  may,  in  point  of  fact,  be  of  no  exchangeable 
value  to  the  owners,  and  yet  they  are  grants  within  the 
meaning  and  protection  of  the  constitution.  AU  incor- 
poreal hereditaments,  as  immunities,  dignities,  o£Bces 
and  franchises,  are  rights  deemed  valuable  in  law ; 
and  whenever  they  are  the  subject  of  a  contract  or  grant 
they  are  just  as  much  within  the  reach  of  the  constitu- 
tion as  any  other  grant.  All  corporate  franchises  are 
legal  estates.  They  are  powers  coupled  with  an  inter- 
est, and  corporators  have  vested  rights  in  their  charac- 
ter aa  cor3>orators.  Upon  this  doctrine  it  was  insisted, 
that  the  trustees  of  Dartmouth  College  had  rights  avd 
privileges  under  the  charter,  of  which  they  could  not 
be  divested  by  tbe  legislature  without  their  consent. 

•nbject  la  iha  public  will,  Biid  noL  lo  tbat  of  the  parciei,  who  couEd  ddI  do- 
■oIts  it  bf  mnlual  conssDU  It  wu  much  mme  th«n  a.  eonlract.  It  t». 
ubLiabcd  fnailainentiil  domsBlic  relationa,  >nd  he  did  not  think  it  wu  em- 
braced by  ihe  caiuiiluiioDBl  inlerdictian  of  legialiiiTs  acti  impairing  the 
obligation  dfcoDtractB.  This  appean  to  h«  theiousdaBtconatrtictioD  of  the 
-GaoBtituiionri  ptoviaion  alluded  lo. 
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The  act  of  the  legislature  did  impair  tbeir  rights^ 
and  vitally  affect  the  interest  of  the  college  under 
the  charter.  If  a  grant  of  franchise  be  made  to  A.,  in 
trust  for  a  special  purpose,  the  grant  cannot  be  re- 
voked, and  a  new  grant  made  to  A.,  B.  and  C,  for  the 
same  purpose,  without  violating  the  obligation  of  the 
first  grant.  If  property  he  vested  by  grant  in  A.  aud 
B.,  for  the  use  of  a  general  charity,  or  private  eleemo- 
synary foundation,  the  obligation  of  the  grant  is  im- 
paired, when  the  estate  is  taken  from  their  exclusive 
management,  and  vested  in  them  in  common  with  ten- 
other  persons. 

I  have  thus  stated  the  substance  of  the  argument  of 
the  Supreme  Court  in  this  celebrated  case,  and  it  con- 
tains one  of  the  most  full  and  elaborate  expositions  of 
the  constitutional  sanctity  of  contracts  to  be  met  with 
in  any  of  the  reports.  The  decision  in  that  case  did 
more  than  any  other  single  act,  proceeding  from  the 
authority  of  the  United  States,  to  throw  an  impregna- 
ble barrier  around  all  rights  and  franchises  derived 
from  the  grant  of  government  i  and  to  give  solidity  and 
inviolability  to  the  literary,  charitable,  religious   and. 

commercial  institutions  of  our  country. 
•419  *The  same  prohibitory  clause  in  the  constitu- 
tion came  again  under  discussion  in  the  case  of 
Oreen  v.  Biddle.*  It  was  observed  by  the  court,  that 
the  objection  to  a  law,  on  the  ground  of  its  impairing 
the  obligation  of  contracts,  could  never  depend  upoa 
the  extent  of  the  change  which  the  law  effects  in  it- 
Any  deviation  from  its  terms,  by  postponing  or  accel-- 
erating  the  period  of  performance  which  it  prescribes, 
imposing  conditions  not  expressed  in  the  contrfict,  or 
dispensing  with  the  performance  of  those  which  are  ex- 


•  8  WktaUM,  L    4  MiU«r'f  Levi.  Stp.  94.  S.  P.     See,  bIbo,  Branson  v. 
Keniia,  1  Hoaard'i  (71  SL  Stp.  311,  and  i^fra,  vol.  it.  434.  S.  P. 
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pressed,  however  miaute  or  apparently  immaterial  in 
their  effect  upon  the  contract,  or  upon  any  part  or  par- 
cel of  it,  impairs  its  obligation.  To  deny  any  remedy 
under  a  contract,  or  by  burdening  the  remedy  with  new 
conditions  and  restnctlons,  to  make  it  useless  or  hardly 
worth  pursuing,  is  equally  a  violation  of  the  constitu- 
tion.*   Upon  this  principle  it  is,  that  if  a  creditor  agrees 


*  II  saamed  10  be  i.dmiLlad,  in  Um  ciae  of  BnntiHi  v.  Knaxit,  that  there 
■aighlbe  legi  limits  aluratioo  o(  ihe  remedy,  if  ihey  did  not  serioDBl;  im- 
piit  the  remedy.  Smnelhing  to  the  rame  eileni  wes  ■aid  by  Cb.  J.  Marabsll. 
in  Stmrgti  v.  CrmnKiaikitld  ;  but  the  admiaaion  is  rather  diogcroua,  from 
its  liabilily  to  miscoaatruclian  aod  ebiue  ;  and  siill  more  an  ia  the  languaga 
of  ihe  court  in  the  caae  o[  Evans  *.  Montgomery,  4  WatU  ^  Serg.  318. 
Id  the  caae  of  Woodlia  v.  Hooper,  4  HumfK  Trnn.  B.  13,  it  wu  held,  that 
■be  right  of  the  creditor  to  impriaon  s  debtor,  eiialing  at  the  lima  of  the 
tomuitioi)  of  the  contract,  waa  no  part  of  the  cotilract,  and  That  remedf 
might  afleiwarda  be  lapealed,  and  (be  defendant  even  diichirged  from 
prison,  under  an  execution  upon  the  contract.  Bui  10  take  away  by  legia- 
lative  act  ibe  exiating  remedres  for  enforcing  the  obligation  of  the  contract, 
ao  a>  to  leave  the  eraditor  without  radreea,  would  be  a  mockery  of  juitics, 
and  repugnant  to  the  conalilalioa  of  the  United  Sutea.  The  courta  do  not 
undertake  to  go  ao  far,  nor  do  ihey  undenake  lo  draw  Ihe  line  between  re. 
nediea  that  may,  and  remediea  that  may  not,  ha  taken  awsy.  The  dacger  ia, 
thai  the  penaiasion  may  be  need  ao  aa  to  aboliah  all  efficient  remediea — Utor 
permitm  -et  dma  VMam,  denu  rtiaiB  uniini ,-  ifuni  eaittl.  It  ia  unfortunate 
that  the  looae  language,  in  some  caees,  of  the  Supreme  Court  of  the  United 
Sutea,  but  encoursged  the  Blale  legiilaturea  to  deal  in  diacretion  with  law- 
Ait  lemediea  eiiating  when  contract*  were  made.  The  better  doctrine  ii, 
that  ail  effectual  remediea  affecting  the  interaala  and  righta  of  Ihe  owner, 
aziiling  when  the  contract  waa  made,  become  an  eaaential  iugredienl  in  it, 
and  are  parcel  of  the  eieditur'a  right,  and  ought  nol  (0  be  dislnrbed.  The 
conaliiulion  of  New.Jereey  of  1B44  (art.  4,  >ec  7]  declares,  that  the  legjs- 
latore  ahall  not  deprive  a  party  of  any  remedy  for  enforcing  a  contract 
which  eiisled  when  the  contract  waa  made.  Tbia  ia  a  wi*e  provialon, 
giving  addiiional  and  material  lecuritiea  lo  ibe  aanctily  and  efficacy  of  coo. 
tract*.  All  Buapenaion  by  alalule  of  remediea,  or  any  part  ihereof,  existing 
when  the  contract  was  made,  ia  more  or  leas  impairing  its  obligation.  The 
true  doctrine  of  the  cooatitulion  on  ihia  aubject  ia  10  be  found  in  fronton  *. 
Ktitxit,  MeCracktn  v.  Hayioood,  and  Lameatler  Saving  Inilitulion  v. 
Aaianri,  i^fra,  vol.  iv.  p.  434,  a.  a.  In  ihe  caae  of  Chadwick  v.  Moore,  8 
Watt*  ^  Strg.  49,  it  waa  held,  that  a  alalule  of  Pennsylvania,  in  1S43,  aua- 
pending  for  a  year  a  aale  on  execution  for  leaa  than  two  tbirda  of  the  ap. 
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with  his  debtor  to  postpone  the  day  of  payment*  or  in 
any  other  way  to  change  the  terms  of  the  contract, 
without  the  cooBent  of  the  surety,  the  latter  is  dis- 
charged, although  the  change  was  for  his  advantage. 

The  material  point  decided  in  that  case  was,  that  a 
compact  between  two  states  was  a  contract  witblo  the 
constitutional  probibitioD.  The  terms  contract  and  com' 
pact  were  synonymous ;  and  a  contract  is  an  agree- 
ment of  two  or  more  parties  to  do  or  not  to  do  certain 
acts.  The  coitrt  declared,  that  the  doctrine  bad  been 
already  announced  and  settled,  that  the  constitution 
embraced  all  contracts  executed  and  executory,  and 
whether  between  individuals,  or  between  a  state  and 
individuals;  and  that  a  state  had  no  more  power  to 
impair  an  obligation  into  which  she  herself  had  entered, 
than  she  had  to  impair  the  contnicis  of  individuals' 

Another  case  which  led  to  a  very  extensive  inquiry 
into  the  operation  and  effect  of  the  constitutional  pro- 
hibition upon  the  states  not  to  pass  laws  impairing  the 
obligation  of  contracts,  was  that  of  Sturget  r.  Croumm- 
ahield.'  The  defendant  was  sued  in  one  of  the  federal 
courts  upon  two  promissory  notes,  given  in  March,  1811, 
and  he  pleaded  his  discharge  under  an  insolvent 
•480  act  of  New-York,  passed  in  April,  •1811.  This 
insolvent  act  was  retrospective,  and  discharged 
the  debtor  upon  his  single  petition,  and  upon  bis  sur- 

praiMd  vila«,  wu  not  uDCoiuiiiniional.  Mr  Cb.  J.  Gibaon,  who  deUierad 
the  opinion  of  the  courl,  seemed  to  hold,  thtt  a  lempomy  realreinl  od  lb* 

remedf,  when  not  to  an  nnreiaonable  degree,  Hu  wilbin  iha  lOiiiid  die. 
crelien  of  lbe1egial>lure,and  he  pre ferred  such  a  qualified  doctrine  to  one  that 
went  for  the  absolute  integrity  of  the  conatilutioaal  principle  in  ihe  eatiia 
eiieling  remedy.  Vide  infra,  p.  455-6.  Tbe  eoander  aiate  doctrine,  ae  il 
aeemi  lo  me.  i>,  thai  ditclnrBcI  by  Cb.  J.  Bronaoo,  in  the  eaaa  of  Qnacken. 
biuh  V.  Danlu,  1  Dttut,  13S ;  for,  bb  ha  obeervev,  that  lawi  which  in  forai 
go  oalr  to  tbe  remedj,  mar  have  the  piaeticil  effect  of  naUifying  the 
«aD(racl. 

•  4  Wie1»»,  13a. 
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tendering  his  property  in  the  manner  therein  proscribnit 
withoQt  the  concurrence  of  any  creditor,  from  all  his 
pre-elisting  debts,  and  from  all  liability  and  respons*' 
bility  by  reason  thereof. 

The  chief  justice,  in  the  opinion  which  be  delivered 
Ob  behalf  of  th«  court,  admitted,  that  tmtil  cengreM 
Exercise  the  power  to  paas  uniform  laws  on  the  subject 
of  bajikrupicy,  the  individual  states  may  pass  bankmpt 
taws,  provided  those  laws  contain  no  provision  violating 
tbe  obligation  of  contracts.  It  was  admitted,  that  the 
states  might  by  law  discbarge  debtors  from  imprison- 
mem,  for  imprisonment  was  no  part  of  the  contract,  boe 
-only  a  means  of  coercion.  It  was  also  admitted,  thalt 
&ey  mig^  pass  statotes  of  limitation,  for  such  statutes 
relate  to  the  remedy,  and  not  to  the  obhgation  of  the 
Contract.*  It  was  further  stated  by  the  court,  that  the 
itlsolveiit  laws  of  far  the  greater  number  of  the  states 
only  discharged  the  person  of  the  debtor,  and  left  the 
obligation  to  pay  in  foil  force,  and  to  this  the  constitn- 
tion  was  not  opposed.  But  a  taw  which  discharged  the 
^btor  from  his  contract  to  pay  a  debt  by  a  given  time, 
without  performance,  and  released  him,  without  pay- 
(Dent,  entirely  from  any  future  obligation  to  pay,  im- 
paired, because  it  entirely  discharged,  the  obligation  of 
that  contract,  and,  consequently,  the  discharge  of  the 
-defendant,  under  the  act  of  1811,  was  no  bar  to  the  suit. 

The  court  held,  that  the  obligation  of  a  contract  waa 
not  fulfilled  by  a  cestui  bonorum,  for  the  parties  had  not 
merely  in  view  the  property  in  possession  when  the 
contract  was  made,  but  its  obligation  extended  to  future 
acquisitions ;  and  to  release  them  from  being  liable. 


*  In  ibe  caM  or  Bamgirdner  v.  Circail  Courl,  4  Minauri  R.  50,  U  wh 
decidn},  tliai  a  staiuie  direcling  a  siay  of  eiecniion  on  judgmenM  wat 
ancoDBiiitiiioDBl,  boih  ib  it  regarded  ihe  eonaiituiion  of  MInouri  and  of  ib* 
Uniied  Statn. 
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impaired  the  obligation  of  the  contract.  Tbeie  was  a 
distinction,  in  the  nature  of  things,  between  the  obliga- 
tion of  a  contract,  and  the  remedy  to  enforce  that  obli- 
gation, and  the  latter  might  be  modified,  as  the  wisdom 
of  the  legislature  should  direct.  But  the  consiitu- 
•421  tion  intended  to  restore  and  preserve  public  •con- 
fidence completely.  It  intended  to  establish  & 
great  principle,  that  contracts  should  be  inviolable. 

The  case  in  which  this  decision  was  made,  was  one 
in  which  the  contract  was  existing  when  the  law^  was 
passed  ;  and  the  court  said  that  their  opinion  was  con- 
fined to  the  case.  A  distinction  has  been  taken  between 
the  case  of  a  contract  made  before,  and  one  made  after, 
the  passing  of  the  act.  It  was  taken  by  the  Supreme 
Court  of  New-York,  in  Mather  v.  Buth,*  and  by  the 
Chief  Justice  of  Massachusetts,  in  Blanchard  v.  Ruuell,*' 
and  wa3  relied  on  as  a  sound  distinction  by  the  Court 
of  Chancery  of  New-York,  in  Htch  v.  Hotchkiai."  The 
doctrine  of  these  cases  is,  that  an  insolvent  act  in  force 
when  the  contract  was  made,  did  not,  in  the  sense  of 
the  constitution,  impair  the  obligation  of  that  contract^ 
because  parties  to  a  contract  have  reference  to  the 
existing  laws  of  the  country  where  it  is  made,  and  are 
presumed  to  contract  in  reference  to  those  laws.  It  ia 
an  implied  condition  of  every  contract,  that  the  party 
shall  be  absolved  from  its  performance  if  the  event 
takes  place  which  the  existing  law  declares  shall  dis- 
pense with  the  performance.  The  decision  in  Sturget 
V.  Croumituhield  is  supposed  to  be  coasistenl  with  that 
distinction,  when  it  establishes  the  principle,  that  an 
insolvent  act,  discharging  a  debtor  from  his  contract 
existing  when  the  law  passed,  so  that  his  future  acqui- 
sitions could  not  be  touched,  is  unconstitutional,  and 
the  dischfirge  obtained  under  it  void. 

>  16  Mn'*  Stp.233.        k  13  Jtfaw.  Btf.  1.        •  T  Jein'i  Ck.  Rtf.  ^% 
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But  the  Supreme  Court  of  the  United  Statesi  la 
M'Millan  v.  M'Neill,*  went  a  step  farther,  and  held, 
that  a  discharge  under  a  state  insolvent  law  existing 
when  the  deht  was  contracted,  was  equally  a  law  im- 
pairing the  obtigatioQ  of  contracts,  and  equally  within 
the  principle  declared  in  Sturgu  v.  Cromtinskield.  This 
was  a  discharge  under  the  insolvent  law  of  a  diSerent 
government  from  that  in  which  the  contract  was  made. 
It  remains  yet  to  be  settled,  whether  it  belawful 
for  a  state  to  pass  an  insolvent  law,  'which  shall  *423 
be  eflectual  to  discharge  the  debtor  from  a  debt 
contracted  after  the  passing  of  the  act,  and  contracted 
within  the  state  making  the  law.  The  general  language 
«f  the  court  would  seem  to  reach  even  this  case ;  but 
the  facts  in  these  cases  decided  do  not  cover  this  ground, 
and  the  cases  decided  are  not  authority  to  that  extent.'' 
It  will  be  perceived,  that  the  power  of  the  states  over 
this  subject  is,  at  all  events,  exceedingly  narrowed  and 
cut  down ;  and  as  the  decisions  now  stand,  the  debt 
must  have  been  contracted  after  the  passing  of  ihe  Eict, 
and  the  debt  must  have  been  contracted  u/ithin  the  state, 
and  between  citizeAs  of  the  state,  or  else  a  discharge 
will  not  extinguish  the  remedy  against  the  future  pro- 
perty of  the  debtor.* 


>  4  Whealim,  W9, 

b  In  the  cias  of  BraniDD  v,  Keia[e.  1  Haaard'i  U.  S.  Sep.  311,  it  wu 
conceded,  iIibI  conlracti  made  subaequent  u>  ibe  bIij-Iiws  of  Illinoii,  were 
to  be  gaiFrned  by  them,  if  mede  to  be  executed  in  tlte  etale ;  for  ever;  etete 
may  preacribe  ihe  legel  sod  equimbla  obligatioiu  of  a  conlraci  to  be  made 
«nd  executed  within  il. 

•  In  Smith  T.  Panani,  I  Hanmumd'*  Oiia  Rtp,  336,  and  in  Hempstead 
T.  Read,  G  Cona.  Ftp.  4S0,  the  power  o(  the  itatea  over  contracla  waa 
onderaiDod  and  declared  to  be  confined  wiihin  the  preclea  liraili  mentioned 
in  the  Kxt.  See,  ilao,  to),  ii.  pp.  398,  393.  The  reault  of  the  deciaiona, 
•aya  Judge  Story,  {3  Com.  Ceaal.  V.  &.  IS.  356,)  ia,  that  etete  iniolvenl  laws 
lawfully  apply,  0')  1°  >)'  contncia  made  within  ihe  aiaie  between  ciliiena 
of  the  aiaie ;  (9.)  they  do  dm  apply  to  centracla  made  within  the  etalct 
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c-  And  while  on  tbts  point,  it.  may  not  be  aioMB  to  ob- 
serve, that  the  ee*rio  bonontm  of  the  Roxian  Ikv,  iatro- 
duced  by  Julius  CeBar,  and  which  prevails  at  preaeot 
in  uuMt  paits  of  the  continent  of  Europe,  only  exempted 
the  pertoa  of  the  debtor  from  ia^srisoameBt.  it  did 
mot  release  or  discharge  the  debt,  or  exompt  the  ftittire 
jacquiaitions  of  the  debtor  (rom  execution  Cor  the  debt.* 
The  English  statute  of  38  Geo.  IL,  cooaoionly  called  the 
lords'  act,  and  the  more  recent  Engliah  at^utei  of  38 
Geo.  m.,  1  Geo.  IV.,  3  Geo.  IV.,  and  6  Geo.  IV.,  hvre 

gone  no  iiirtber  than  to  diBobai;ge  the  debtor's 
*428    person  ;  *iuid  it  may  be  laid  down  as  the  tav  of 

Gemkuay,  France,  Holland,  Scotland,  Eu^odr 
ftc.,  that  inaolveBt  lavs  are  not  more  extensive  in  their 


betveen  ■  ciiiien  of  [he  slate  and  a  citizen  of  another  ilute ;  [30  nor  to 
cnntracla  nut  miHe  withm  the  atate  ;  and  the  conlracla  so  protected,  are 
eqaaUy  *o  Srota  proBpeoiive  •■  well  as  retroapectivs  legialatloii.  But  tf  m 
eraditoiaut  or  the  state  vuluniatily  makea  himMira  parly  to  the  ftoe«eiaiga 
under  tbc  inaolvent  law  of  the  Btale,  and  aDCepta  a  divideodi  he  is  bound  by 
hii  own  act,  and  a  deemed  to  hare  waived  hia  eitn-ieiritariBl  iniinunilf  ■ 
In  Salterlee  t.  Matlbewwin,  3  PeteriT  U,  S.  Stp.  380,  ilw  Supreme  Conn  of 
lb*  Unkad  Stalea  held,  that  no  part  of  the  co^litulioD  of  ibe  United  Statca 
applied  to  a  tIaU  laa  ahich  ditialtd  right!  tsliich  atrt  vcittd  by  taa  I'm  on 
tndhiiunl,  provided  ita  efiecti  he  not  to  impair  the  obli^lion  of  a  contract. 
It  was  further  held,  (hat  retrotpectme  la-iei  wore  not  within  die  eonatilnlional 
prohibition,  provided  they  did  not  impair  the  obligation  of  ceairaett,  or 
partake  of  the  eharacler  of  ex  pofl  facto  lawa.  It  has  alio  been  decided. 
that  ■  state  government  may  lax  ^tate  banks,  ea  nomiDe,  at  diacralian,  and 
ibat  it  would  tiot  be  ■  violalign  of  the  contracta  creating  the  banka,  for  no 
contract  wnB  to  be  implied  not  lo  impose  such  ■  tax.  Providence  Bank  v. 
Billinga,  4  Fettr^  V.  S.  Bip.  514.  It  boa  alao  been  adjudged  in  Louisiana 
and  Missisaippi,  that  a  slate  law  requiring  a  bank  lo  receive  at  par,  though 
under  pai,  ila  own  notea  in  paymeni  of  debts  due  to  it,  is  conslitutionsL  13 
Bob.  Lo.  E.  laS.  3  Sm4dti  ^  MonhaU.  GGl. 

•  According  to  the  Spanish  law,  (Purfidai,  1.  3.  tit.  15.  part  5,)  the 
debtor's  property,  acquired  aubaequenlly  to  the  Msno  bonOTUm,  wsa  onlj' 
Uabls  so  iar  as  it  exceeded  ibe  amouot  QeceasBry  for  hie  support.  But  the 
law  of  Louisiana  contains  no  soch  exception.    3  Martm't  Sep.  SSS.    4 
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operation  than  the  cesaio  bonorum  of  the  civil  law.'  In 
many  parts  of  Germany,  as  we  are  informed  by  Hu- 
berus  and  Heineccius,*  a  ceitio  boTiorwn  does  not  even 
woA  a  discharge  of  the  debtor's  person,  and  much  less 
of  his  future  property.  The  cession  under  the  Roman 
law  did  not  extend  to  protect  the  debtor  from  personal 
respGnsibihty,  for  penalties  accruing  on  the  commission 
of  crimes.  Si  in  are  non  habeat,  in  pelle  luit.  But  in 
Germany  the  cettio  bonorum  has  the  severe  operation  of 
depriving  the  insolvent  of  his  remedy  for  a  personal 
trespass,  committed  prior  to  the  cession,  so  far  as  pe- 
cuniary compensation  is  in  question.** 

■{6.)  No  ttate can paa  natttralizalion  laai.  saHMi^tm 

By  the  constitution  of  the  United  States,  congress  SuLnkw 
have  power  to  establish  a  uniform  rule  of  naturalization. 
It  was  held,  in  the  Circuit  Court  of  the  United  States, 
at  Philadelphia,  in  1792,  in  Collet  v.  Collet,'  that  the 
state  governments  still  enjoy  a  concurrent  authority  with 
the  United  States  upon  the  subject  of  naturalization, 
and  that  though  they  could  not  contravene  the  rule  es- 
tablished by  congress,  or  "exclude  those  citizens  who 
had  been  made  such  by  that  rule,  yet  that  they  might 
adopt  citizens  upon  easier  terms  than  those  which  con- 
gress may  deem  it  expedient  to  impose."  But  though 
Uiis  decision  was  made  by  twoof  the  judges  of  the  Su- 
preme Court,  with  the  concurrence  of  the  district  judge 
of  Pennsylvania,  it  is  obvious  that  this  opinion 
*wa8  hastily  and  inconsiderately  declared.     If    *4S4 


•  a>tfr,7.71.1.  Dig.  la. 3.4  »lS.  Vogl, ad  Pmmd. i3  3.  B.  Heuuteii, 
Opera.  lome  v.  p.  6S0  i  lomc  vi.  pp.  384.  387.  Oodt  de  Caamtrct,  No.  56B. 
SepcrlDirc  Uniiitrttl  et  Baitanni  de  Juriiprudence,  par  Merlin,  til.  Ceuion 
de  Biiai.  Egprit  det  Loix,  toni«  i.  1 14.  3  BtU'i  Com.  580—597.  16  Jakm. 
Rep.  344,  note. 

k  Hub.  Praltc.  tome  ii.  1454.  Heinte.  Elem.  Jar.  Civ.  tecundi  atd.  Fand. 
pp.  6. 1.  43.  til.  3.    EUn.  Jut.  Ger.  lib.  3.  lit  13.  aec.  387. 

•  Vott,  ad  Fand.  43.  3. 10.  <  3  DaUa;  394. 
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the  construction  given  to  the  conatitution  in  this  case 
was  the  true  one,  the  provision  would  be,  in  a  great 
degree,  useless,  and  the  policy  of  it  defeated.  Tbe 
very  purpose  of  the  power  was  exclusive.  It  was 
to  deprive  the  states  individually  of  the  power  of  na- 
turalizing aliens  according  to  their  own  will  and  'plea- 
sure, and  thereby  giving  them  the  rights  and  privileges  of 
citizens  in  every  other  state.  If  each  state  can  natural- 
ize upon  one  year's  residence,  when  the  act  of  congress 
requires  five,  of  what  use  is  the  actof  congress,  and  how 
does  it  become  a  uniform  rule? 

This  decision  of  the  Circuit  Court  may  be  considered, 
as  in  effect,  overruled.  In  the  same  Circuit  Court,  id 
1797,  Judge  Iredell  intitnated,  that  if  tbe  question  bad 
not  previously  occurred,  he  should  be  disposed  to  think, 
that  the  power  of  naturalization  operated  exclusively, 
as  soon  as  it  was  exercised  by  congress.'  And,  in  the 
Circuit  Court  of  Pennsylvania,  in  1814,  it  was  the  opin- 
ion of  Judge  Washington,  that  the  power  to  naturalize 
was  exclusively  vested  in  congress.>>  Afterwards,  in 
Chirac  V.  Chirac,^  the  Chief  Justice  of  the  United  States 
observed,  that  it  certainly  ought  not  to  be  controverted, 
that  the  power  of  naturalization  was  vested  exclusively 
in  congress.  In  Houtton  v.  Moore,*  Judge  Story  men- 
tinned  tbe  power  in  congress  to  establish  a  uniform  rule- 
of  naturalization,  as  one  which  was  exclusive,  on  the 
ground  of  ibere  being  a  direct  repugnancy  or  incompati- 
bility in  the  exercise  of  it  by  the  states.  The  weight  of  au- 
thority, aa  well  as  of  reason,  may,  therefore,  be  consider- 
ed as  clearly  in  favour  of  this  latter  constructioo. 
IB  *lSd  *({>■)  The  Hatei  cannot  impote  a  lax  on  the  national 
H  hank,  or  iu  branc/ua,  or  on  nationai  itock. 


■  Unlud  Stales  t.  Villito.  3  Dallat,  370. 

k  Gntden  t.  Frinee,  3  Watk  Cir.  Jttp.  313. 

•  3  WUalon,  369.  *  5  IVkfttn,  49. 


igitized  by  Google 


l^c.  XIX.1  THE  UNITED  STATES.  426 

The  inability  of  the  states  to  impede  or  control,  by 
taxatioD  or  otherwise,  the  lawful  iastitulions  and  mea- 
sures of  the  national  government,  was  largely  discussed 
and  strongly  declared  in  the  case  of  M'Cvlloch  v.  The 
State  (^Maryland.*  In  that  case,  the  state  of  Maryland 
bad  imposed  a  tax  upon  the  Branch  Bank  of  the  United 
States  established  in  that  state,  and,  assuming  the  bank 
to  be  constitutionally  created,  and  lawfully  established 
in  that  state,  the  question  arose  on  the  validity  of  the 
state  tax.  It  was  adjudged  that  the  state  governments 
had  no  right  to  tax  any  of  the  constitutional  means  em- 
ployed by  the  government  of  the  Union  to  execute  its 
constitutional  powers,  nor  to  retard,  impede,  burden,  or 
in  any  manner  control  the  operations  of  the  constitu- 
tional laws  enacted  by  congress,  to  carry  into  effect  the 
powers  vested  in  the  national  government. 

To  deBne  and  settle  the  bounds  of  the  restriction  of 
the  power  of  taxation  in  the  states,  and  especially  when 
that  restriction  was  deduced  &om  the  implied  powers 
of  the  general  government,  was  a  great  and  difficult 
undertaking ;  but  it  appears  to  have  been,  in  this  in- 
stance, most  wisely  and  most  successfully  performed. 
It  was  declared  by  the  court,  that  it  was  not  to  be  de- 
nied, that  the  power  of  taxation  was  to  be  concurrently 
exercised  by  the  two  governments ;  but  such  was  the 
paramount  character  of  the  constitution  of  the  United 
Slates,  that  it  had  a  capacity  to  withdraw  any  subject 
from  the  action  even  of  this  power;  and  it  might  restrain 
a  state  from  any  exercise  of  it  which  may  be  incompati- 
ble with,  and  repugnant  to,  the  constitutional  laws  of 
the  Union.  The  great  principle  that  governed  the  case 
was,  that  the  constitution,  and  the  laws  made  in  pursu- 
ance thereof,  were  supreme,  and  that  they  controlled 
the  constitution    and  laws  of   the  respective  states, 

>  4  Wheattn,  31& 
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and  could  not  be  controlled  *by  them.  It  was  oC 
the  very  essence  of  supremacy,  to  remove  all  ob- 
stacles to  its  action  within  its  own  sphere,  and  so  to 
modify  every  power  vested  in  subordinate  governments, 
as  to  exempt  its  own  operations  from  iheir  influence. 
A  supreme  power  must  control  every  other  power 
which  is  repugnant  to  it.  The  right  of  taxation  in  the 
states  extends  to  all  subjects  over  which  its  sovereign 
power  extends,  and  no  further.  The  sovereignty  of  a 
state  extends  to  every  thing  which  exists  by  its  own 
authority,  or  is  introduced  by  its  permission;  but  it 
does  not  extend  to  those  means  which  are  employed  fey 
congress  to  carry  into  execution  their  constitutional 
powers.  The  power  of  state  taxation  is  to  be  measured 
by  the  extent  of  state  sovereignty,  and  this  leaves  to  a 
state  the  command  of  all  its  resources,  and  the  unim- 
paired power  of  taxing  the  people  and  property  of  the 
state.  But  it  places  beyond  the  reach  of  state  power 
all  those  powers  conferred  on  the  government  of  the 
Union,  and  all  those  means  which  are  given  for  the  pur- 
pose of  carrying  those  powers  into  execution.  This 
principle  relieves  from  clashing  sovereignty ;  from  inter- 
fering powers }  from  a  repugnancy  between  a  fight  in 
one  government  to  pull  down  what  there  is  an  acknow- 
ledged right  in  another  to  build  up ;  from  the  incompati- 
bility of  a  right  in  one  government  to  destroy  what 
there  is  a  right  in  another  to  preserve.  The  power  to 
tax  would  involve  the  power  to  destroy,  and  the  power 
to  destroy  might  defeat  and  render  useless  the  power 
to  create.  There  would  be  a  plain  repugnance  in  con- 
ferring on  one  government  the  power  to  control  the 
constitutional  measures  of  another,  which  other,  with 
respect  to  those  very  measures,  was  declared  to  be 
supreme  over  that  which  exerts  the  control.  If  the 
right  of  the  states  to  tax  the  means  employed  by  the 
general  government  did  really  exist)  then  the  declara- 
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tjon,  that  the  constitution  and  the  laws  made  in  pursu- 
ance thereof  should  he  ilie  supreme  law  of  the  land, 

.would  be  empty  and  unmeaning  declamation.     If  the 

.states  might  tax  one  instrumeDt  employed  by  the  gov- 
ernment in  tbeexecutionofits  powers,  they  might 
tax  "eveiy  other  inBtniraent.    Tbey  might  tax  the  •427 
mail ;  tbey  might  tax  the  mint ;  they  might  tax 

.the  papers  of  the  custom-house ;  tbey  might  tax  judicial 
process  ;  tbey  might  tax  all  the  means  employed  by  the 
government,  to  an  excess  which  would  defeat  all  the 
ends  of  government. 

Tbe  claim  of  the  states  to  tax  the  Bank  of  the  United 
States  was  thus  denied,  and  shown  to  be  fallacious ; 
and  that  there  was  a  manifest  repugnancy  between  the 
power  of  Maryland  to  tax,  and  the  power  of  congress  to 
preserve  the  institution  of  tbe  Branch  Bank.  A  tax  on 
tbe  operations  of  the  bank,  was  a  tax  on  the  operaUons 
of  an  instrument  employed  by  the  government  of  tbe 
Union  to  carry  its  powers  into  execution,  and  was 
consequently  unconstitutional.  A  case  coold  not  be  / 
selected  from  tbe  decisions  of  the  Supreme  Court/ 
of  the  United  States,  superior  to  this  one  o^  M'CiUlochl 
and  the  State  of  Marytand,  for  tbe  clear  and  satisfac- 

'Utry  manner  in  which  the  supremacy  of  the  laws  of 
the  Union  have  been  maintained  by  the  court,  and 
ao  undue  assertion  of  state  power  overruled  and  de- 
feated. 

But  the  court  were  careful  to  declare  that  their  deci- 
sion was  to  be  received  with  this  qualification  ;  that  the 
states  were  not  deprived  of  any  resources  of  taxation 
which  they  originally  possessed ;  and  that  the  restric- 
tion did  not  extend  to  a  tax  paid  by  the  real  property 
of  the  bank,  in  common  with  tbe  real  property  wiihia 
tbe  state  ;  nor  to  a  tax  imposed  upon  the  interest  which 
the  citizens  of  Maryland  might  bold  in  that  institution,. 
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ID  common  with  other  property  of  the  same  description 
throughout  the  state.* 

The  decision  pronounced  in  this  case  against  the  vali- 
dity of  the  Maryland  tax,  was  made  on  the  7lb  ofMarcli, 
1819  ;  and  it  was  on  the  7th  of  February  preceding,  that 
the  legislature  of  the  state  of  Ohio  imposed  a  similar 
tax,  to  the  amount  of  fifty  thousand  dtdlars  annually,  on 
the  Branch  Bank  of  ^e  United  States  established  ia 
that  state.  Notwithstanding  this  dension,  the  officers 
of  the  state  of  Ohio  proceeded  to  levy  the  tax,  and  that 

act  brought  up  before  ihe  Supreme  Court  a  renew- 
*428  ed  discussion  and  consideration  of  the  legality  *of 

such  a  tax>  It  was  attempted  to  withdraw  this 
case  from  the  influence  and  authority  of  the  former  de- 
cision, by  the  suggestion  that  the  Bank  of  the  United 
States  was  a  mere  private  corporation,  engnged  in  its 
own  business,  with  its  own  views,  and  that  its  great  end 
and  principal  object  were  private  trade  and  private 
profit.  It  was  admitted,  that  if  that  were  the  case,  ifae 
bank  would  be  subject  to  the  taxing  power  of  the  state, 
as  any  individual  would  be.  But  it  was  not  die  case. 
The  bank  was  not  created  for  its  own  sake,  or  for  pri- 
vate purposes.  It  has  never  been  supposed  that  con- 
gress could  create  such  a  corporation.  It  was  not  a 
private,  but  a  public  corporation,  created  for  public  and 
national  purposes,  and  as  an  instrument  necessary  and 


■  In  Bemey  t,  Tax  CoHeclor,  9  Baitey'i  S.  C.  Htf.  G54,  ■  Mats  Wl  on 
diridand*  ftrinng  from  (lock  in  ihe  Bank  of  the  United  Slalea,  owned  bj  \ 
ciiiiGD  or  ifae  Blale,  wat  adjudged  la  be  conalilnlional.  Aud  in  the  cue  uf 
ibe  Union  Btink  v.  The  State,  9  Ttrger,  490,  il  was  held,  that  atate  bank 
itock,  as  iadividual  property,  might  be  lued,  when  owoed  by  rtsidenta 
of  the  stale  ;  but  that  ihe  stock  held  by  nan.residenl  atockholdera  wai  not 
•ubject  to  the  tatiag  powei  of  the  atale,  Tor  it  must  be  ■  tax  la  ptrtmmm, 
and  alock  is  s  chose  ia  action,  and  baa  do  iocalilf ,  and  rullaw*  lbs  peraon 
of  the  owner. 

k  Oaboro  t.  Bank  of  the  United  Stalee,  9  IFilMlM,  138. 
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proper  for  carrying  into  effect  the  powers  vested  in  the 
governmeDt  of  the  United  States.  The  business  of 
lending  and  dealing  in  money  for  private  purposes,  was 
aa  incidental  circumstance,  and  not  the  primary  object ; 
and  the  bank  was  endowed  with  this  faculty,  in  order  to 
enable  it  to  effect  the  great  public  ends  of  the  institu- 
tion, and  without  such  faculty  and  business  the  bank 
would  want  a  capacity  to  perform  its  public  functions. 
And  if  the  trade  of  the  bank  was  essential  to  its  charac- 
ter as  a  machine  Jbr  the  fiscal  operations  of  the  govern- 
mcntf  that  trade  must  be  exempt  from  state  control,  and 
a  tax  upon  that  trade  bears  upon  the  whole  machine, 
and  was,  consequently,  inadmissible,  and  repugnant  to 
the  constitution.  In  fVetton  v.  The  City  CotatcU  of 
Charlaton,*'  it  was  decided,  that  a  state  tax  on  stock 
iBsued  for  loans  made  to  the  United  States,  was  uncon- 
stitutioneil.  The  court  considered  it  to  be  a  tax  on  the 
power  given  to  congress  to  borrow  money  on  the  credit 
of  the  United  States,  and  thereby  to  diminish  the  means 
of  the  United  States  used  in  the  exercise  of  its  powerSi 
aod  that  it  was,  consequeutly,  repugnant  to  the  ccrnsti- 
tutioQ.  Bydeclaringtbepowersof  the  general  government 
supreme,  the  constitution  has  shielded  its  action 
in  the  •exercise  of  its  powers,  from  any  restrain*  *iS9 
iag  01  controlling  action  of  the  local  governments.'* 


•  3  Peter$'  U.  S  Stp.  449. 

»  A  deeiflioii  npon  the  mma  principle  was  made  in  ihe  cue  of  Dobbins  1. 
Tb*  Communonen  of  Erie  CoODtr,  IS  Pilen'  Jt.  435,  where  it  wu  held, 
that  an  officer  of  the  United  States  wis  not  liable  10  be  rated  sad  aasened 
/or  Ait  ofice  by  stale  ratea  and  levies  ;  for  this  would  be  to  diminish  the  re- 
compense secured  \>j  law  la  the  officer.  In  ibc  cans  of  Melcher  v.  Tb« 
Citf  uf  Boston,  in  tbe  Sap.  Judicial  Court  of  Maseachuaetis,  Marcb,  1646,  9 
Mtlcalf  S.  73,  it  was  stated  as  a  quealioa  undecided,  whether  a  tax  aiaBiBBil 
upon  tig  tnemat  of  an  officer  of  the  United  Stalea  wuuld  not  be  lawful,  and 
not  within  the  case  of  Dobbin*.  It  was  decided  in  the  MaBsachusetls  case, 
that  a  eUrk  in  a  patt  vfitt  was  not  an  officer  exempted  from  taxation  of 
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piHsea-     (7.)  The  ttate  govemmeiUt  Kate  no  juritdietion  in  plaeea 
■mm*.       '  ceded  to  the  United  Suxtet. 

The  state  goveraments  may  likewise  lose  all  jurisdic- 
tion over  places  purchased  by  congress,  by  the  consent 
of  the  legislature  of  the  state,  for  the  erection  of  forts, 
dock-yards,  light-bouses,  hospitals,  military  academiest 
and  other  needful  buildings.^  The  question  which  has- 
arisen  on  this  subject,  was  as  to  the  effect  of  the  proviso 
or  reservation,  usually  annexed  to  the  consent  of  the 
state,  that  all  civil  and  criminal  process,  issued  under 
the  authority  of  the  slate,  might  be  executed  on  tbe' 
lands  so  ceded,  in  like  manner  bs  if  the  cession  had  not 
been  meide.  This  point  was  much  discussed  in  the 
Circuit  Court  of  the  United  States  in  Rhode  Island,  in 
the  case  of  The  Uniud  State*  v.  Cornell^  It  was  held 
that  a  purchase  of  lands  within  the  jurisdiction  of  a 
state,  with  the  consent  of  tbe  state,  for  tbe  national  pur- 
poses contemplated  by  tbe  constitution,  did,  ipio  factOj 
by  tbe  very  terms  of  tbe  constitution,  fall  within  tbe  ex- 
clusive le^slation  of  congress,  and  that  the  state  juris- 
diction was  completely  ousted.  What,  then,  is  the' 
true  intent  and  efiect  of  the  saving  clause  annexed  to 
the  cessions  f  It  does  not  imply  the  reservation  of  any 
concurrent  jurisdiction  or  legislation,  or  that  tbe  state 
retained  a  right  to  punish  for  acts  done  within  the 
ceded  lands.  The  whole  apparent  object  of  tbe  pro- 
viso was  to  prevent  the  ceded  lands  firom  becoming  a 
sanctuary  for  fu^tives  from  justice,  for  acls  done  with- 
in the  acknowledged  jurisdiction  of  tbe  state ;  and  such 
permission  to  execute  process  is  not  incompatible  witb 
exclusive  sovereignty  and  jurisdiction.     The  accept- 


•CmX.  art  1.  mc.  8. 

»  3  JtfoHm'*  Btp.  69.     DniUd  Sesm  t.  DiTiB,  5  Mi.  356. 8.  F. 
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ance  of  a  cession,  with  this  reservation,  amounts  to  an 
agreemeDt  of  the  new  sovereign,  to  permit  the 
free  exercise  of  such  process,  "as  being  quoad  *430 
hoc  bis  own  process.  This  construction  has 
been  frequently  declared  by  the  courts  of  the  United 
States,  and  it  comports  entirely  with  the  intention  of 
the  parties  ;  and  upon  any  other  construction  the  ce»- 
sion  would  be  nugatory  and  void.  Judge  Story  doubted 
whether  congress  were  even  at  liber^,  by  the  terms 
of  the  constitution,  to  purchase  lands  with  the  consent 
of  .a  state,  under  any  qualification  of  that  consent, 
which  would  deprive  them  of  exclusive  legislatiott 
over  the  place.  The  courts  of  the  United  States  have 
sole  and  exclusive  jurisdiction  over  an  offence  commit- 
ted within  a  ceded  place,  notwithstanding  the  ordinary 
reservation  of  the  right  to  execute  civil  and  criminal 
process  of  the  state.  That  was  no  reservation  of  any 
sovereignty  or  jurisdiction. 

Congress,  in  exercising  powers  of  exclusive  legisla- 
tion over  a  ceded  place  or  district,  unite  the  powers  of 
general  with  those  of  local  legislation.  The  power  of 
local  legislation  carries  with  it,  as  an  incident,  the  ri^t 
to  make  that  power  efiectual.  Congress  exercises  thfU 
particular  local  power,  like  all  its  other  powers,  in  its 
high  character  as  the  legislature  of  the  Union  ;  and  its 
general  power  may  come  in  aJd  of  these  local  powers. 
It  is,  therefore,  competent  for  congress  to  try  and  pun- 
ish an  offender  for  an  offence  committed  within  one  of 
those  local  districts,  in  a  place  not  within  such  juris- 
diction :  or  to  provide  for  the  pursuit  and  arrest  of  a 
criminal  escaping  from  one  of  those  districts,  after  com- 
mitting a  felony  there  ;  or  to  punish  a  person  for  con- 
•ceahng,  out  of  the  district,  a  felony  committed  within  tt. 
JUl  these  incidental  powers  are  necessary  to  the  com- 
plete execution  of  the  principal  power  ;  and  the  8u- 
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preme  Court,  in   Coheiu  v.    Virginia,*  held,  that  tbey 
were  vested  in  congress. 

It  follows,  as  a  consequence,  from  this  doctrine  of  the 

federal  courts,  that  state  courts  cannot  take  cog- 
*431     nizance  of  any  'ufiences  committed  within  such 

ceded  disiricts  ;  and,  on  the  other  band,  that  the 
inhabitants  of  such  places  cannot  exercise  any  civil  or 
poUtical  privileges  under  the  laws  of  tbe  state,  because 
they  are  not  bound  by  those  laws.  This  has  been  so 
decided  in  the  state  courts.''  But  if,  in  any  case,  the 
United  States  have  not  actually  purchased,  and  tbe 
state  has  not,  in  point  of  fact,  ceded  the  place  or  terri- 
tory to  the  United  States,  its  jurisdiction  remains,  not- 
withstanding the  place  may  have  been  occupied,  ever 
since  its  surrender  by  Great  Britain,  by  the  troops  of 
the  United  States,  as  a  fort  or  garrison.  The  Supreme 
Court  of  New-York  accordingly  held,  iu  tbe  case  of 
The  People  v.  Godfrey,"  that  they  bad  jurisdiction  of  a 
murder  committed  by  one  soldier  upon  another  within 
Niagara  fort.  Nor  would  the  purchase  of  the  land  by 
the  United  States  be  alone  sufficient  to  vest  them  with 
the  jurisdiction,  or  to  oust  that  of  the  state,  without 
being  accompanied  or  followed  with  the  consent  of  the 
legislature  of  the  state.  This  was  so  decided  in  the 
caaeof  TheCommonvxailAofPcmuylnaniav.  Yovng.' 


•  6  Witalon.  496—439, 

k  Commonweal ih  t.  CUiy,  8  Matt.  Sep.  72.  Same  v.  Young,  1  Salfr 
Journal  ef  JurUprudnBee,  S3. 

•  IT  Johnt.  Sep.  235. 

•  I  BaU't  Jinimal  af  Juritpruitnee,  47.  The  juiiadiclioD  of  lb«  Uoiled 
SUtea  over  ibe  [andi  within  places  ceded  by  a  slale,  wu  rullr  and  learnedly 
ei»inined  by  Mr.  Justice  Woodbnry,  in  Ihe  Circuit  Coorl  of  the  United 
Slaicain  MasaachuaetfB,  in  October,  1845,  in  the  caae  of  The  Tinted  Stale* 
T.  Ames,  Lrno  Srporier  fur  November,  1846.  It  wu  (djudged,  tbat  if  ihe 
United  Stalea  awn  lands  in  any  atute,  and  there  be  no  ceaaion  of  ibe  jnrii- 
diclion,  (he  Itx  rti  tita  applicable  to  the  land  owners  of  ihe  etale,  goverin, 
■■  to  righla  and  remcdiea,  equally  applying  10  non.reaidenu  and  ciiiieni,. 
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(8.)   The  conttmction  of  ike  power  0/ eongreu  to  regulate     FmnriB 
commerce  among  the  several  ttatet.  eoauun*. 

I  proceed  nest  to  examine  the  judicial  decisioDa  un- 
der the  power  given  to  congress  to  "  regulate  commerce 
wilh  foreign  nations,  and  among  the  several  states;" 
and  it  will  be  perceived,  that  the  questions  arising  un- 
der this  power  have  been  of  the  utmost  consequence  to 
the  interests  of  the  Uniong  and  the  residuary  claims  and 
sovereignty  of  the  states. 

The  first  question  that  arose  upon  this  part  of  the 
constitution  was,  respecting  the  power  of  congress  to  in- 
terrupt or  destroy  the  commerce  of  the  United  States, 
by  laying  a  general  embargo,  without  any  limi- 
tation as  to  time.  By  the  act  *of  congress  of  3Sd  *433 
December,  1807,  an  embargo  was  laid  on  all 
ships  and  vessels  in  the  ports  and  harbours  nf  the  Uni- 
ted States,  and  a  prohibition  of  exportation  from  the 
United  States,  either  by  land  or  water,  of  any  goods, 
wares  or  merchandise,  of  foreign  or  domestic  growth  or 
manufacture.     There  were  several  supplementary  acts 


wbtH'ths  [kWB  of  oongroBa  h&vs  not  oiherwiw  provided ;  mcli,  for  inauoce, 
ii  tLs  cue  undar  an  BnilBgous  principla,  ivheD  ibe  United  Slnlss  ue  the 
holdan  of  a  bill  of  exchange.  United  Statea  T.  Barker,  13  W/ualan,  561, 
and  when  llibla  In  damagea  on  fureign  billa  of  eicbange,  a*  >ee  mpra,  p. 
397  ;  and  as  to  liability  [a  a  general  aiera^.  See  infrai  to'-  ii>-  P-  171,  a. ; 
and  a*  CO  aUanons  and  land  dspoaila,  10  PeUTt"  S.  663.  717.  9  ;  nnd  ai  ta 
aet-dflr,  aee  luprii,  p.  3S7,  But  if  the  ceded  lands  have  heeu  accompanied 
with  a  cession  or  Iha  jurisdiciion,  ihe  lands  are  subject  to  the  laws  of  eon. 
gma,  Bpd  not  10  iboae  of  the  slate  ;  and  those  slate  laws  csnnot  be  pennitMd 
ro  ikwart  or  ainbamu  the  objeot  of  the  ceaaion  by  taies,  or  bf  OTerflonipg 
(ke  land  with  water,  or  otberwiae,  in  any  degree  10  conflicl  wiih  what  ie 
required  1^  provided  by  the  general  governmenl  and  the  United  Stales,  and 
which  may  pnnieh  oflenees  and  tieBpasaesi  and  remove  intruders  thereon. 
On  the  other  hand,  if  eongren  have  not  provided  sny  adequate  and  eiclo- 
■ire  remedy  for  injuries  to  public  property,  then  the  comman  law  01  laws  of 
the  elates  apply.  Bat  the  United  Ststes  have  jurisdiciion  over  il>  territory, 
ifaougb  ihe  particular  lands  have  not  been  ceded,  inssmnch  aa  the  landa  are 
beld  for  apecial  purposes,  and  are  to  be  proiected. 
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auxiliary  to  this  priacipal  one,  and  intended  more  ef- 
lectually  to  enforce  it,  under  certain  specific  exceptions. 
In  the  case  of  TAe  Uniud  States  v.  The  Brigantine  Wil- 
liam, in  the  District  Court  ofMasaachusetts,  in  Septem- 
ber, 1808,'  it  was  objected,  that  the  act  was  unconstitu- 
tional, for  that  congress  had  no  right,  under  the  power 
to  regulate  commerce,  thus  lo  annihilate  it.  by  inter- 
dicting it  entirely  with  foreign  nations.  But  the  court 
decided,  that  the  embargo  act  was  within  the  constitu- 
tional provision.  The  power  of  congress  was  sovereign 
relative  to  commercial  intercourse,  qaaltfied  by  the  limi- 
tations and  restrictions  expressed  in  the  constitution ; 
and  by  the  treaty-making  power  of  the  President  and 
Senate,  congress  bad  a  right  to  control  or  abridge  com- 
merce for  the  advancement  of  great  national  purposes. 
Non-intercourse  and  embargo  laws  are  within  the  range 
of  legislative  discretion  ;  and  if  congress  have  the  pow- 
er, for  purposes  of  safe^,  or  preparation,  or  counterac- 
tion, to  suspend  commercial  intercourse  with  foreign 
nations,  they  are  not  limited  as  to  the  duration,  more 
than  as  to  the  manner  and  extent  of  the  measure.** 

A  still  graver  question  was  presented  for  the  con- 
sideration of  the  federal  judiciary,  in  the  case  of  GU^ 
boHi  V.  Ogden,"  decided  by  ibe  Supreme  Court  of  the 
United  States  in  February  term,  1824.  That  decision 
went  to  declare,  that  several  acts  of  the  legislature  of 
New-York,  granting  to  Livingston  and  Fvlton  the  exclu- 
sive navigation  of  the  waters  of  the  state  in  vessels  pro- 
pelled by  steam,  were  unconstitutional  and  void 
*433    acts,  and  repugnant  to  the  power  given  to  *con- 


•  3  HidFi  Lata  Jmmtal,  3S5. 

k  Mr.  Jnslice  Slorynyi,  thai  ihemeuure  of  a  general  smbargo,  indeGmu 
-ai  to  Oaat,  u  ihai  laid  in  1307,  went  to  tb>  utiOMt  *erg«  or  implied  coniti- 
tniional  power.     Ctmmtntaria,  voL  iii.  p.  163. 

•  9  Wluatn,  1. 
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greas  to  regulate  commerce,  so  far  as  those  acts  went 
to  prohibit  vessels  licensed  under  the  laws  of  con-, 
grees  for  carrying  on  the  coasting  trade,  from  navigating 
the  waters  of  New-York. 

It  had  been  decided  in  the  Court  of  Errors  of  New- 
York,  in  1813,i  that  &ve  several  statutes  of  the  state, 
passed  between  the  years  1798  and  1811,  inclusive,  and 
graoting  and  securing  to  the  claimants  the  sole  and  ex- 
clusive right  of  using  and  navigating  boats  by  steam  in 
the  waters  of  the  stale  for  a  term  of  years,  were  con- 
stitutional and  valid  acts.  According  to  the  doctrine  of 
^e  court  in  that  case,  the  internal  commerce  of  the 
state  by  land  and  water  remained  entirely  and  exclu- 
sively within  the  scope  of  its  original  sovereignty.  It 
was  considered  to  be  very  difficult  to  draw  an  exact 
line  between  those  regulations  which  relate  to  external, 
and  those  which  relate  to  internal  commerce,  for  every 
regulation  of  the  one  will,  directly  or  indirectly,  afiect 
the  other.  But  it  was  supposed  that  there  could  be  no 
doubt  that  the  acts  of  the  state  which  were  then  under 
"Consideration,  were  not  within  any  constituf|Dnal  pro- 
hibition, for  not  one  of  the  restrictions  upon  state  power, 
conUined  in  the  9tb  and  10th  sections  of  the  1st  article 
ef  the  constitution,  appeared  to  apply  to  the  case ;  nor 
was  there  any  existing  regulation  of  congress  on  the 
subject  of  commerce  with  foreign  nations,  and  among 
the  several  states,  which  was  deemed  to  interfere  with 
the  grant.  It  was  declared  to  be  a  very  inadmissible 
proposition,  that  a  state  was  divested  of  a  capacity  to 
grant  an  exclusive  privilege  of  navigating  a  steam-boat 
within  its  own  waters,  merely  because  congress  in  the 
plenary  exercise  of  its  power  to  regulate  commerce, 
night  make  some  future  regulauon  inconsistent  with  the 


*  IdTii^ilDD  T.  Van  logeo,  9  Jtluu.  Stp.  507. 


igitized  by  Google 


4SS  JURISPRUDBNCB  OF  [Pan  D- 

exercise  of  that  privilege.  The  grant  was  taken,  un- 
doubtedly, subject  to  auch  fature  cmnmereial  regula- 
tions as  congress  might  lawfully  presrribe ;  and 
•434  to  what  extent  they  might  lawfully  •prescribe 
them,  was  admitted  to  be  a  question  within  the 
ultimate  cognizance  of  the  Supreme  Court  of  the  United 
States.  The  opinion  of  the  court  went  no  farther  than 
to  maintain,  that  the  grant  to  Lwntgston  and  Fviton  was 
not  within  any  constitutional  prohibition  upon  the  states, 
nor  was  it  repugnant  or  contradictory  to  any  existing" 
act  of  congress  on  the  subject  of  commerce  ;  and  under 
those  two  restrictions,  every  state  had  a  right  to  make- 
its  own  commercial  regulations.  It  was  generally  de- 
clared, that  congress  bad  not,  in  the  understanding  of 
the  court,  any  direct  jurisdiction  over  oor  interior  com- 
merce or  waters  ;  and  that  they  had  concurrent  jurisdic- 
tion over  our  navigable  waters,  only  so  far  as  might  be 
incidental  and  requisite  to  the  due  regulation  of  com- 
merce between  the  states  and  with  foreign  nations. 

In  this  case,  in  1812,  the  defendants,  who  objected  to 
die  validiy  of  the  state  grant,  did  not  set  up  any  patent 
right,  or  any  other  right  under  any  particular  act  of 
congress.  They  rested  entirely  on  the  objection,  that 
the  statutes  conferring  the  exclusive  privilege  were  ab- 
solutely unconstitutional  and  void.  But  afterwards,  in 
the  case  of  Ogden  v.  Gibbvtu,^  the  defendant  set  up,  by 
way  of  right  and  title  to  navigate  a  steam-boat  upon  the 
waters  of  New-Yoik,  in  opposition  to  the  grant,  that  bis 
boats  were  duly  enrolled  and  licensed  under  the  laws 
of  the  United  States,  at  Perth  Amboy,  in  the  state  of 
New-Jersey,  to  be  employed  in  carrying  on  the  coasting 
trade.  The  question  in  that  case  was,  whether  such  a 
coasting  license  conferred  any  power  to  interfere  witb 


*  4  /oAm.  Ch.  Btp.  ISO. 
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the  grant;  and  it  was  decided  in  the  Court  of  Chancery, 
and  afterwards  in  the  Court  of  Errors,*  that  the  coasting 
license  merely  gave  to  the  steam-boat  an  American 
character  for  the  purpose  of  revenue,  and  that  it  was 
not  intended  to  decide  a  question  of  property,  or  to 
confer  a  right  of  property,  or  a  right  of  naviga- 
tion or  commerce.  'The  act  of  congress  regu-  •436 
latrng  the  coasting  trade,  was  never  intended 
to  assert  any  supremacy  over  state  regulations  or 
claims,  in  respect  to  internal  waters  or  commerce. 
It  was  not  considered  by  our  courts  as  the  exercise  of 
the  power  of  congress  to  regulate  commerce  among  the 
states.  The  law  concerning  the  coasting  trade  was 
passed  on  the  18th  of  February,  179S;  and  it  never 
occurred  to  any  one,  during  the  whole  period  that  the 
state  laws  were  under  consideration  before  the  legisla- 
turp,  and  in  the  council  of  revision,  and  in  the  courts  of 
justice,  from  1798  down  to  and  including  the  judicial 
investigations  in  1813,  that  the  coasting  act  of  1793 
was  a  regulation  of  commerce  among  the  states  pro- 
hibitory of  any  such  grant  Such  latent  powers  were 
never  thought  of,  nor  imputed  to  it.  The  great  objects 
and  poUcy  of  the  coasting  act  were,  to  exclude  foreign 
vessels  from  commerce  between  the  states,  in  order  to 
cherish  the  growth  of  our  own  marine,  and  to  provide 
that  the  coasting  trade  should  be  conducted  with  secu- 
rity to  the  revenue.  The  register  and  enrolment  of  t^ 
vessel  were  to  ascertain  the  national  character ;  and  the 
license  was  only  evidence  that  the  vessel  btwi  compUed 
with  the  requisites  of  the  law,  and  was  qualified  for  the 
coasting  trade  under  American  privileges.  The  Ucense 
did  not  define  the  coasting  trade.  Free  trade  between 
the  states  then  existed,  subject  to  local  and  municipal 
regulations.     The  requisitions  of  the  coasting  act  were 

•  17  /akmi.  Rf.  488. 
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restrictioas  upon  the  general  freedom  of  ihM  commerce, 
and  not  the  grant  of  new  rights.  Steam  vessels  were 
subject  to  those  regulations  equally  with  any  other  ves- 
sels. If  congress  had  intended  that  a  coasting  license 
should  confer  power  and  control,  and  a  claim  of  sove- 
reignty subversive  of  local  laws  of  the  states  within  iheir 
own  jurisdictions,  it  was  supposed  they  would  have  said 
so  in  plain  and  intelligible  language,  and  not  have  left 
their  claim  of  supremacy  to  be  hidden  from  the  obser- 
vation and  knowledge  of  the  state  governments,  in  the 
unpretending  and  harmless  shape  of  a  coasting  licenser 

obviously  intended  for  other  purposes. 
•436        •It  was  therefore,  upon  considerations  like 

these,  that  the  courts  of  justice  in  New-York  did 
not  consider  the  grant  to  Limngtloti  and  Fulton  as  dis- 
turbed by  a  coasting  license  under  the  act  of  1793. 
They  did  not  either  in  the  case  of  Ogden  v.  Gibbom,  or 
in  any  of  the  cases  which  preceded  it,  deny  to  congress 
the  power  to  regulate  commerce  among  the  states,  by 
express  and  direct  provision,  so  as  to  control  and  re- 
strict the  exercise  of  the  state  grant.  They  only  insist- 
ed, that  without  some  such  explicit  provision,  the  state 
jurisdiction  over  the  subject  remained  in  full  force. 
This  cause  was  afterwards  carried  up  by  appeal  to  the 
Supreme  Court  of  the  United  States,  and  the  decree  re- 
versed, on  the  ground,  that  the  grant  was  repugnant  to 
the  rights  and  privileges  conferred  upon  a  steam-boat 
navigating  under  a  coasting  license.* 

In  the  construction  of  the  power  to  regulate  com- 
merce, the  court  held,  that  the  term  meant  not  only 
traffic,  but  intercourse,  and  that  it  included  navigation, 
and  the  power  to  regulate  commerce  was  a  power  to 
regulate   navigation.      Commerce   among   the   several 


>  Gibboni  *.  Ogitii,  9 
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States  meaat  commerce  intermingled  with  the  states, 
and  which  might  pass  the  external  boundary  line  of 
each  state,  and  be  introduced  into  the  interior.  It  was 
admitted,  that  the  power  did  not  extend  to  that  com- 
merce which  was  completely  internal,  and  carried  on 
between  diOereot  ports  of  the  same  state,  and  which 
did  not  extend  to  or  afect  other  states.  The  power 
was  restricted  to  that  commerce  which  concerned  more 
states  than  one,  and  the  completely  internal  commerce 
of  a  state  was  reserved  for  the  state  itself.  The  power 
of  congress  on  this  subject  comprehended  navigation 
within  the  limits  of  every  state ;  and  it  might  pass  the 
jurisdictional  line  of  a  state,  and  be  exercised  within  its 
territory,  so  far  as  the  navigation  was  connected  with 
foreign  commerce,  or  with  commerce  among  the 
several  states.  This  power,  like  all  *the  other  *487 
powers  of  congress,  was  plenary  and  absolute 
within  its  acknowledged  limits.  But,  it  was  admitted, 
that  inspection  laws  relative  to  the  quality  of  articles  to 
be  exported,  and  quarantine  laws,  and  health  laws  of 
every  description,  and  laws  for  regulating  the  internal 
commerce  of  a  state,  and  those  with  respect  to  tumpil^ 
roads,  ferries,  &c.,  were  component  parts  of  an  im- 
mense mass  of  legislation,  not  surrendered  to  the  gene- 
ral government.  Though  congress  may  license  ves- 
sels to  soil  from  one  port  to  another  in  the  same  state, 
the  act  is  supposed  to  be  necessarily  incidental  to  tbe 
power  expressly  granted  to  congress,  and  it  implies  do 
claim  of  a  direct  power  to  regulate  the  purely  inter- 
nal commerce  of  a  state,  or  to  act  directly  on  its 
system  of  police.  The  court  construed  the  word  rega- 
lau  to  imply  full  power  over  the  thing  to  be  regu- 
lated, and  to  exclude  the  action  of  all  others,  that 
would  perform  tbe  same  operation  on  the  same  thing. 
After  laying  down  these  general  propositions,  the 
court  proceeded  to  observe,  that  the  acts  of  New-York 


igitized  by  Google 


437  JURISPBUDBNCE  OP  [PvtU. 

granting  exclusive  privilegeB  to  certain  Bteam-boats, 
were  in  collision  wiib  the  acts  of  congress  regulating 
the  coasting  trade,  and  that  the  acts  of  the  state  must, 
in  that  ca^e,  yield  to  the  supreme  and  paramount  l^v. 
If  the  law  of  congress  was  made  in  pursuance  of  the 
constitution,  the  state  law  must  yield  to  the  supremacy 
of  it,  even  though  they  were  enacted  in  pursuance  of 
powers  acknowledged  to  retnaiu  in  the  states.  A 
license  under  the  acts  of  congress  for  regulating  ihe 
coasting  trade,  was  an  authority  to  carry  on  that  trade. 
The  words  of  the  act  of  congress,  directing  the  proper 
officer  to  grant  to  a  vessel  qualified  to  receive  it,  "a 
license  for  carrying  on  the  coasting  trade,"  was  consid- 
ered as  conveying  an  explicit  authority  for  that  |)ur- 
pose.  It  was  the  legislative  grunt  of  a  right,  and  it 
conferred  all  the  right  which  congress  could  give  in  the 
case,  and  it  was  not  intemled  to  confer  merely  the  nar 
tional  character.     It  was  further  held,  that  the  power 

to  regulate  commerce  extended  to  navigation, 
•438     carried   on    by    vessels   exclusively  'employed 

in  transporting  passengers,  and  to  vessels  pro- 
pelled by  steam,  as  well  as  to  vessels  navigated  by 
other  means. 

This  is  the  substanceof  the  argument  of  the  Supreme 
Court  of  the  United  Slates  in  the  steam-boat  cose.  The 
only  great  point  on  which  the  Supreme  Court  of  the 
United  States  and  the  courts  of  New- York  have  differed, 
IB  in  the  construction  and  effect  given  to  a  coaaiing 
license.  They  did  not  differ  in  any  general  view  of 
the  powers  of  congress  ;  and  the  Supreme  Court  ex- 
pressly waived  any  inquiry  or  decision  on  the  point, 
whether  the  exercise  of  the  power  assumed  by  ibe 
steam-boat  laws,  would  have  been  illegal,  provided 
there  was  no  existing  regulation  of  congress  that  came 
in  collision  with  them.    The  decision  in  LmngtUm  v. 
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Vmn  higen,  Fetned  ^mhi  tbe  asniinptron  that  there  was 
DO  ffuch  regulalieiK 

Tbe  Coon  of  S^rrovs  of  New-York,  since  the  case  of 
GUbom  T.  Ogd»»,  have  pveo  to  this  coaatlotioiial  power 
a  very  hberal  exteM,  by  the  coustmction  put  upon  a 
ecwsting  trade.  Ik  that  decisum  the  power  u>  legubte 
eamtoerce  "«nong  the  several  sUtes,"  waa  supposed  to 
be  "  very  properly  restricted  to  ^lat  commerce  which 
conceme  move  Mates  thasi  oae ;"  and  that  it  did  not 
*<  comprehend  that  oommerce  winch  waa  completely 
iDtemai,  which  is  carried  on  between  man  and  man  in 
a  state,  or  between  different  parts  of  the  same  state,  and 
which  does  not  extend  to,  or  affect  other  states."  But 
in  the  case  in  New-York  alluded  to,*  the  Court  of  Errors 
held,  that  the  coasting  trade  meaat,  amongst  other  tbings^ 
eoniniercial  interccrarse  carried  on  between  difierent  dis- 
tricts in  the  same  state,  and  between  different  places  in 
the  same  distriot,  on  the  sea-coast,  or  on  a  navigable 
river ;  and  that  a  voyage  from  New-York  to  Al- 
bany *was  as  much  a  coasting  voyage  as  from  *439 
Boston  to  New-Bedford.>> 


■  SutmtHml  Company  v.  Livrngilon,  3  Cawm,  747.     See,  alvi,  1  Wtn- 

k  Tbii  power  in  caagnm  10  regnlate  "eontmerca  Btnong  the  aevenl 
■tales"  WM  well  (ad  iblr  discnned  in  the  United  Biate*  Diaiiici  Couii  in 
HiMoarl,  in  ifae  s«m  of  Tti  Umtid  St/iUt  t.  Tit  Slfambiuit  Janut  Mani- 
MB,  in  1844,  (raporied  in  ibe  SriB.Tark  Ltgal  Obimtr  for  September, 
IB46,)  snd  the  doctrine  eiubliihed  in  Gitban*  t.  Ogdtin,  *tt  rsTiewed, 
Uluetrated  end  enbrocd,  with  thii  quaJiBcatian.  uot  inconeiiLeni  wiih  Ihe 
principle  of  ibai  leading  e«ae,  via.,  that  a  ateamboal  eDiplo;ed  odIjf  aa  a 
ftrrr-bool  on  the  ilier  Minouri,  wiihin  the  lirnils  of  the  atnle  of  Miasonri, 
waa  not  bound  to  take  out  a  lioeaaa  from  an  United  Stales  oflicsr,  under  the 
aoi  of  eongrera  of  7th  Jnly,  183B.  The  power  to  r«giilaie  commeice  with 
ibrcign  natiottB  and  BiDong  the  aevaral  itales  did  not  eaiend  10  a  DdTigalion 
■o  perfecitf  internal,  and  ao  totally  disconnected  from  commerce  out  of  the 
•(al«.  Ilie  licetue  referred  to,  waa  one  to  "  carry  on  the  eoaaling  trade,'' 
and  that  rerry  bneinaaa  hod  no  eonneciion  with  the  coaatinf  trade.  It  waa 
•dnitted,  howaTor,  that  a  eoaaiing  trade  waa  not  leai  pari  of  commerce' 
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Under  the  power  to  regulate  commerce,  it  bas  been 
further  decided,*  that  a  state  law,  requiring  evei;  im- 
porter of  goods,  by  wholesale,  bale  or  package,  to  take 
out  a  license,  and  pay  for  it,  under  certain  penalties  or 
forfeitures  for  neglect  cr  refusal,  was  repugnant  to  the 
constitution  of  the  United  States,  and  void ;  inasmuch  as 
it  belonged  to  congress  to  regulate  ibreign  commerce, 
and  no  state  can  lay  a  duty  on  imposts.  But  it  waa 
admitted  in  that  case,  that  after  the  goods  had  become 
mixed  with,  or  incorporated  into  the  general  mass  of  the 
property  of  the  state,  they  were  liable  to  state  taxatioa> 


amoDB  the  uTara]  auteB,  ihough  a  venal  shoulil  tailj  navigate  (ron  one 
port  to  uiDlher  in  (he  lame  alale,  up  and  down  a  navigalila  liver,  when  lucfa 
commerce  wu  a  connecied  and  divigible  part  of  one  eeaenl  commeicc 
between  and  amoDg  (wo  or  more  Btaiei.  But  ibeis  was  an  eatliat  deeiaioi), 
direotljr  contrary  to  ibia,  in  Miaaouri,  in  the  ca»  of  Tba  Unilsd  Slates  t. 
Jaciuaa,  In  the  Southern  Distnct  of  New- York,  ia  November,  \Bi},{Zf.  T. 
Ltgal  OhfeTBtr,  for  December,  1846.)  It  waa  in  that  esse  adjudged,  upon 
an  elaborate  discuaaion  of  the  sabjecl,  that  the  act  of  congress  of  Tth  July, 
1636,  emiHaced  all  vessela  of  all  descripliona,  propelled  wboU;  or  in  part  hf 
steam ;  and  thai  steamboaia  require  (o  be  licensed  or  inspected,  wiibout  n~ 
gard  to  tbe  bueioeea  they  follow,  or  the  place  tbey  ran  between ;  and  ibkt 
suamboBia  wholly  engaged  on  feriiee  within  a  auie,  and  owned  in  atteh 
stale,  are  within  the  requieidon  of  the  license  law. 

'  Brown  v.  State  of  Maryland,  IS  meaUm,  419.  Wynne  v.  Wright, 
]  Den.  f  Battle'*  N.  C.  Sep.  19.  S.  P.  See,  also,  the  case  of  The  People  t. 
Huniinglon,  iV:  ¥.  LtgalObttmer.foi  tSuj. lB4S,f  AWT.  It  waa  adjudged, 
in  the  Onlsriu  Sewlons,  in  New-York,  that  a  statute  prohibiting  the  sale  of 
spiriluous  liquors,  to  be  drank  in  certain  place*,  wdb  not  repugnant  to  Iha 
consUtulian  of  the  United  Slaleaj  for  thai  the  power  of  congress  hsd  no 
applieatinn  to  the  purely  intemel  commerce  of  a  state,  and  was  to  be  coiu 
fined  to  the  period  of  time  during  which  the  act  of  importation,  introduction 
and  incorporation  of  a  foreign  commodity  into  the  mau  of  the  properly  of 
the  state  wu  going  on.  The  principlea  involved  in  this  cue  were  drawn 
fi'om  the  deciaiona  of  the  federal  courts,  and  1  heve  referred  lo  it  principally 
on  the  ground  of  the  clear  tmd  ebje  candeuaation  and  review  of  the  fuder*! 
doctrine  on  the  subject,  by  Judge  Smiih,  who  presided  in  (hat  inferior 
jurisdiclion. 

k  In  Gumming  v.  Corporation  ofSsvannah,  it  wee  decided,  by  one  of  tlw 
Saperiot  Courie  of  Georgia,  in  181 G,  that  the  levy  of  e  tax  under  a  city  ordi- 
nance, founded  on  a  slate  law,  on  ell  goods  not  the  produce  of  the  state,  and 
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The  restriction  does  not  appi;  to  goods  imported  and  in 
tlie  hands  of  the  retail  trader.  In  connection  with  this 
subject  it  may  be  further  observed,  that  by  the  constiti^ 
tion  of  the  United  States,  "  no  state  shall,  w^ithout  the 
consent  of  congress,  lay  any  imposts,  or  duties  on  im- 
ports or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws ;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  congress."* 
Inspection  laws  are  not,  strictly  speaking,  regulations  of 
commerce.  Their  object  is  to  improve  the  quality  of 
articles  produced  by  the  labour  of  tbe  country,  and  to 
fitthemforexportation,or  for  domestic  use.  These  laws 
act  upon  the  subject  before  it  becomes  an  article  of 
commerce.  Inspection  laws,  quarantine  laws  and  health 
laws,  as  well  as  laws  for  regulating  the  internal  com- 
merce of  a  state,  are  component  parts  of  the  immense 


m  UwHiI,  u  DDL  being  a  duij  on  imparu.  S.  M 
CharlUm'i  Btp.  96.  It  wu  fnrther  decided,  in  Green  v.  The  Cii;  of  Seven- 
Dab,  Ih.  36B,  ibat  tbe  righi  lo  ui  imporu  ei  well  ei  ciporu,  Toi  tbe  putpoM 
of  executing  itupcetion  lawa,  rended  in  tbe  elelea.  3o  it  hu  been  decided, 
tbai  a  tuie  »c^i^lpoBi^g•du1ro□  the  reLailera  of  foreign  merchaTidiee,  wee 
not  repognant  to  (be  eonaliiulion  of  the  United  Sutai,  though  ihe  act  ep. 
plied  e*  well  to  the  imperfcrsa  olber  eetlera  ofrorsign  merchendlee.  Biddls 
T.  The  Commonweallb,  13  Strg.  ^  B.  405.  But  tbie  deciaion  may  be  con. 
eidered  ae  OTOiiuled  bf  the  decisiiin  in  Bnan  t.  Stale  of  Marylani,  abore 
mendoned,  bq  far  aa  ii  goes  to  prohibit  the  impoiter  from  selling  the  imparled 
aiticle  in  huli,  foi  the  right  to  sell  ia  inaeparablr  connected  with  the  law 
pannitting  importation.  Tbe  act  of  Fenneylrania,  on  which  Ibr  decision  in 
S.  &  R.  waa  founded,  wai  unexceptionable  as  it  originally  atood,  without 
tbe  enpplem emery  amendment ;  for  it  contaiued  an  exception  in  favour  of 
importers  of  goods,  wba  sold  them  in  the  original  balk  or  pacitage  in  which 
they  were  imported. 

■  Canilitalian,  art.  1.  see.  9.  By  act  of  congrsas  of  STth  February, 
1801,  c  S3,  the  assent  of  congress  was  declared  to  an  act  of  the  legislature 
of  Maryland,  sppoinling  s.  health  officer  for  the  port  of  Baltimore,  so  far  ae 
to  enable  tbe  atate  to  collect  a  duty  of  one  cent  per  ton  on  all  reasels 
coming  into  tbe  dielriet  of  Baltimore  from  a  foreign  TOytge,  for  the  purpoM 
intended  in  the  act.  This  act  of  congreH  i>  evideaee  of  tbe  reslricled 
Muse  given  to  tbe  claose  in  the  contlitution  cited  in  dis  text. 
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mass  of  residuary  state  legislation,  and  over  vbicb  con- 
gress have  no  direct  power,  though  it  may  be  controlled 
when  it  directly  interferes  with  their  acknowledged 
powers.'  It  has  been  held,''  that  if  congress,  in  the  exe- 
cQtion  of  the  power  to  regulate  commerce,  should  pass  a 
statute  controlling  stale  legislation  in  erecting  dams  over 


•  Manhall,  Gh.  J.,  in  Gibbooi  *.  Ogdta,  9  Wltaitn,  303.  In  ibe  cue  of 
Ths  Citr  of  New. York  t.  Mitn,  1 1  Ptlrrt.  103,  ii  wu  decided,  ihit  a  law 
of  Naw.York,  of  Februarj,  1834,  requiiing,  under  a  penalty,  lbs  ttlUter  of 
ttaiy  Teiael  fVom  any  port  oat  of  (he  alale  la  repolt  iti  writiog,  wilhitl 
tvanV-four  hnun  after  his  arrlTal,  the  aiinea,  agea  and  la^t  Ifgal  aallkneml 
ef  the  paaaaocera,  and  that  ihe  maalei  or  ownen  ahoald  give  bond  with 
aureliM  lo  indeninirr  Ihe  citr  against  the  falan  chirsea  of  paaaengara  who 
were  not  cllizeriii,  waa  not  a  regulalion  of  commerce,  but  of  pirfice,  and  <m» 
B  coeaiintionat  and  tatid  taw.  The  caie  reeeiTed  a  twj  elaborate  Ha. 
cuaaiod  ;  but  it  ia  rather  difficult,  la  1  apprehend,  to  exempt  the  New- York 
latr  from  the  chatacler  of  a  regulation  of  canmicrce,  or  to  withdraw  the  eaaa 
ont  of  the  reach  of  the  farmer  doclrinea  of  the  court,  that  the  power  to  regu- 
late commerce  with  foieign  natiuna  ii,  and  neceasarilr  mual  be,  exelutiw  in 
the  goremment  of  the  United  Sutea.  In  partDaDce  of  the  principle  of  thia 
laat  decieion,  it  was  held,  in  Nonia  *.  City  of  Boaion,  4  Mtlcaif't  B,  SK, 
that  a  Btate  law  piotibiiing  the  landing  of  alien  panengeia,  until  (be  owner, 
maater  or  consignee  of  the  Teaael  paid  two  dollan  for  each  paaaenger,  for  the 
aapport  of  foreign  panpera,  waa  not  repogoanl  to  the  canBtitulion  of  the 
United  Stales.  It  wai  a  regnlalion  of  municipal  police,  and  not  of  com- 
merce.  So,  in  <ha  caae  of  Waraley  v.  Second  Municipalitr  of  N.  O.,  It 
JEaiiMini'*  Lavi.  S.  334,  it  haa  been  adjudged,  that  an  ordioaDce  of  the 
mnnicipality  of  New.OHeana,  impoaiog  a  wharfage  on  all  packagea  landed  in 
or  abippad  frnm  the  limits  of  the  aame  was  Talid,  and  not  repugnant  to  tbe 
Miiatiiuiion  of  the  United  Stales.  Tbe  cauetimtion  of  the  United  State* 
nerer  intended  to  aulhoriie  congress  to  interfere  with  tlie  lawa  of  the  alatea 
in  relation  to  whsrvea  and  other  instruments  of  uade,  and  in  the  preeerva. 
don  of  barbuura,  &.c  A  contribution  la  defray  the  expense  of  oonatructinf 
bfidgea  or  eauaeways,  or  remoTii:g  obalructiani  in  water  CDDiaes,  and  a 
retribution  for  this  expense,  to  ba  paid  by  ihoae  who  are  benefited,  ere  not 
an  impost,  tax  or  duty. 

Again,  in  the  caaa  of  Hmitl  •.  Tie  Siatt  ef  Maryland,  before  Ibe  Court 
of  Appeals,  in  December,  IMS,  it  was  decided,  that  a  atite  lax  on  Ihe 
inlereet  in  all  ahipe  or  other  Tcnela,  whether  in  or  out  of  port,  owned  by 
pertona  resident  of  the  aials,  was  a  Talid  lax,  and  not  proteeted  by  the  act 
of  eongreaa  licensing  vessele,  nor  repugnant  lo  ibe  eonstitulion  or  lawa  of  the 
Unilad  Slates. 

s  Wilson  ».  The  Blaclc-Bird  Creek  Maiab  Company,  3  Prlera*  U.  S.  Sep. 
S4S.    Thompaon,!.,  lIPelcT*,  149,  ISO.  S.  P. 
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small  navigable  creeks  where  the  tide  ebbs  and  flows* 
it  would  be  valid  ajid  binding.  But  until  congress  had 
actually  exercised  their  power  over  the  subject,  the  state 
legielation  in  that  case  was  not  considered  as  repugnant 
to  the  power  in  congress  in  its  dormant  state  to  regulate 
commerce.  It  is  admitted)  however,^  that  the  grant  to 
congress  to  regulate  commerce  00  the  navigable  waters 
of  the  several  states,  contains  no  cession  of  territoiy,  or 
«f  public  or  private  property ;  and  that  the  states  may 
by  law  regulate  the  use  of  fisheries  and  oyster  beds 
within  their  territorial  limits,  though  upon  navigable 
waters,  provided  the  free  use  of  the  waters  fur  purposes 
of  navigation  and  commercial  intercourse  be  not  inter- 
rupted.'' 


•  Corficld  V.  CotjtU,  4  TTori.  Cir.  Srp.  STl. 

k  In  ihi  ciM  of  GroTea  t.  Slangfatax,  16  PtUrt^  V.  S.  Btp.  US,  there  WM 

'BaopioittD  of  ths  cauitoa  ths  quutiouof  ths  inienial  commerM  oftbeattUm 
u  to  the  slive  tnde  ;  bat  Iwo  of  ibe  judge*  (Cb.  J.  Taner  and  Mr.  Jiutioc 
McLean)  declared  their  apinioD  to  be,  that  the  power  lo  regiiliie  traffic  in 
■lavea,  between  the  different  atatae,  reaided  in  the  elatea  aeparateir  and  u. 
cUaiielr  ; — that  each  bad  a  right  to  deeide  for  itaelf  vhather  it  would  or 
vonld  not  allow  alaves  to  be  brought  wilbin  ila  limiu  flom  another  atats, 
either  for  aala  nr  otherwiaa,  and  to  prEBcribe  the  manner  and  mode  of  their 
jntrodnclioD,  and  the  condiiionai — that  the  condituiion  did  not  conaidai 
■lavea  ai  menshaodiae,  and  that  the  actios  and  regulation  of  Iha  «e>eral 
•Utea  on  this  aiittJBCt,  did  not  trench  upon  the  power  of  congien  10  regnUle 
eommarce  "  among  the  aeverel  slates,"  and  could  not  be  eoatroUed  by  it. 
It  mar  ""'  he  Hinin  to  ubaerve,  that  in  the  above  eaae  of  GroTea  v.  Slaughter, 
it  waa  held,  that  the  clause  in  the  canatitDtiim  of  ibe  alale  of  Uiaaiuippi,  of 
1833,  dacUting  that  the  iDtroduciioo  of  tlarea  into  that  stale  «s  metchuuUae, 
or  fur  tale,  ihould  bt  prohibited  after  ihe  Isl  of  May,  1633,  wu  not  opett- 
tiTO  ffr  M,  80  as  to  invitidate  a  cualract  of  sale  of  a  slave  introduced  in 
violatioD  of  the  conatitulional  provision,  and  that  it  waa  onlf  mandatoiy 
upon  ths  alaie  legistiturs.  and  required  their  action  to  give  it  effect.  The 
deciaione  in  die  state  courts  of  Mississippi  were  conlrar;,  and  they  bald,  that 
the  prohibition  in  the  constitution  was  ■  declarelioa  of  a  priociple,  and  bigd- 
iag  as  a  anpreme  law,  without  the  addition  of  legislaiife  sanction,  and  that 
a  contract  of  aale  of  a  slave  in  violation  of  it  waa  void.  This  queatioa  was 
'discoased  in  a  maslerlf  manner  by  Cb.  J.  Sbarke)',  in  the  cose  of  Brien  v. 
Williamaoii,  decided  in  the  high  coott  of  airon  and  appeala  of  the  aiue  of 
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,^  I  have  now  finished  the  second  general  division  of 
this  course  of  lectures,  relating  to  the  government  and 
constitiriionaljurispnidence  of  the  United  States.  Though 
I  have  considered  the  subject  in  a  spirit  of  free  and  libe- 
ral inquiry,  as  (he  series  of  decisions  in  the  federal 
courts  have  heen  brought  under  examination,  I  have 
uniformly  felt,  and  it  has  been  my  invariable  disposition 
to  inculcate,  a  strong  sentiment  of  deference  and  respect 
for  the  judicial  authorities  of  the  Union.  No  point  or 
question  of  any  moment  touching  the  construction 
•440  of  the  powers  of  the  government,  and  which  'has 
received  an  authoritative  determination,  has  been, 
intentionally  omitted.  There  are  several  important  con- 
stitutional questions  which  remain  yet  to  be  settled ;  but 
if  we  recur  back  to  the  judicial  annala  of  the  United 
States  since  the  year  1800,  we  shall  find  that  many  of 
the  most  interesting  discussions  which  had  arisen,  and 
which  were  of  a  nature  to  affect  deeply  the  tranquillity 
of  the  nation,  have  auspiciously  terminated. 

Tbe  definition  of  direct  taxes  within  the  intendment 
of  the  constitution  ;  the  extent  of  the  power  of  congress 
to  regulate  commerce  with  foreign  nations  and  among 
tbe  several  states ;  tbe  power  to  establish  a  unifbrm 
rule  of  naturalization,  and  uniform  laws  on  the  subject 
of  bankruptcies;  the  power  of  congress  over  tbe  militia 
of  the  states ;  tbe  power  of  exclusive  legislation  over 
districts  and  ceded  places  ;  the  mass  of  implied  powers 
incidental  to  the  express  powers  of  congress ;  such  as 
the  power  to  institute  and  protect  an  incorporated  bank, 
to  lay  a  general  and  indefinite  embargo,  and  to  give  to 


Hifltinippi,  in  March,  1843,  in  favour  of  the  contwiciian  and  vffeel  atreadr 
■iven  ID  the  canstiiDiioD  of  ihai  atste  bf  tb«  Mate  courts,  *»d  in  oppotition  to 
that  given  in  (he  cite  of  Grovci  v.  Slaughter.  Tha  cue  of  Cotlao  v.  Brien, 
G  Eabiatmi,  Laui*.  R.  115,  is  to  tlie  aame  elTacI  aa  the  decision  in  Misais- 
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the  United  States,  as  a  creditor,  priority  of  payment, 
have  all  received  elaborate  discussion  in  the  Supreme 
Court,  and  they  have,  to  a  certain  extent,  been  ascer- 
tained and  defined  by  judicial  decisions.  60,  also,  the 
extent  of  the  constitutional  prohibitions  upon  the  states 
not  to  pass  ex  poit  facto  laws  ;  and  not  to  pass  laws  im- 
pairing the  obligation  of  contracts  ;  and  not  to  impede 
or  control  by  taxes,  or  grants,  or  any  other  exercise  of 
power,  the  lawful  authorities,  or  institutions,  or  rights 
and  privileges  depending  on  the  constitution  and  laws 
of  the  United  States,  has  been  explored  and  declared, 
by  a  series  of  determinations,  which  have  contributed, 
in  an  eminent  degree,  to  secure  and  consolidate  the 
Union,  and  to  elevate  the  dignity  and  enlarge  the  influ- 
ence of  the  national  government. 

The  power  of  the  President  to  remove  all  executive 
officers  in  his  sound  discretion,  has  been  settled,  not  in- 
deed judicially,  but  perhaps  as  effectually,  by  the  de- 
clared sense  of  the  legislature,  and  the  uniform  acqui- 
escence and  practice  of  the  government.  The 
absolute  and  uncontrollable  •efficacy  of  the  •441 
treaty-making  power,  has  also  been  definitively 
established,  after  a  struggle  against  it  on  the  part  of 
the  House  of  Representatives,  which,  at  one  time, 
threatened  to  disturb  the  very  foundations  of  the  con- 
stitution. 

The  comprehensive  claims  of  the  judicial  power,  as 
being  co-extensive  with  all  cases  that  can  arise  under 
the  constitution  and  laws  and  treaties  of  the  Union, 
have,  in  several  instances,  been  powerfully  and  success- 
fully vindicated.  The  appellate  jurisdiction  of  the  Su- 
preme Court,  over  the  judgments  and  decrees  of  the 
state  courts,  under  certain  circumstances,  was  defined 
with  great  accuracy  and  precision  in  the  S6th  section 
of  the  act  of  1789,  establishing  the  judicial  courts ; 
and  the  free  and  independent  exercise  of  that  juris- 
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diction,  BO  esaeolial  to  the  maintenance  of  the  *»■ 
tbority  and  efficiency  of  the  goveromeot  of  tbe  Uoited 
States,  in  criminal  as  well  as  in  civil  casee,  has  been 
hitherto  happily  sustained.  The  means  of  enforcisg 
obedience,  wbea  not  voluntarily  rendered,  to  llie  deci- 
sions of  this  appellate  jurisdiction,  have  not  beeu  re- 
quired to  be  practically  applied ;  and  therefore  it  is  a 
question  which  the  court  has  not  thought  it  in<Mimbeat 
on  them,  as  yet,  to  decide,  whether  the  exercise  of  that 
juriadictioQ  would  permit  (x>mpuIsory  process  to  the 
atate  courts,  with  the  ordinary  methods  of  enforcmgpro- 
cess.  The  act  of  congress*  provided  only  that  on  ^peal 
from  the  judgment  or  decree  of  a  state  court,  the  weU 
of  error  sbould  have  the  same  efiect,  as  if  the  judgment 
or  decree  had  been  rendered  or  parsed  in  a  Circiiit 
Court,  suid  ttie  proceeding  upon  a  reversal  should  be 
the  same,  except  that  the  Supreme  Court,  instead  of 
remanding  the  cause  for  a  final  decree,  may,  at  their 
discretion,  if  the  cause  shall  have  been  once  remanded 
before,  proceed   to  a  final  deciai(Mi  of  the  same,  and 

award  execution.  And,  with  respect  to  other 
*44S     branches  of  the  judicial  power,  it  may  *be  gene* 

rally  observed,  that  the  extensive  sway  of  admi- 
ralty and  maritime  jurisdiction ;  the  character  of  the 
parlies  necessary  to  give  cognizance  to  the  federal 
courts  i  the  faith  and  credit  which  are  to  be  given  in 
each  state  to  the  records  and  judicial  proceedings  in 
every  other  state;  the  sovereignty  of  congress  over 
all  its  territories,  without  the  bounds  of  any  particu- 
lar state ;  and  the  entire  and  supreme  author!^  of 
all  the  constitutional  powers  of  the  nation,  when  com- 
ing in  collision  with  any  of  the  residuary  or  asserted 
powers  of  the  stalses,  have  all  been  declared  (as  we 


•  S^tmbtr  Mti,  1789,  wc.  SS. 
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have  seen  Ir  the  course  of  these  lectures)  by  as  au- 
thority which  claims  our  respect  and  obedience. 

Id  the  first  ten  or  twelve  years  after  tbe  iustitution  of 
the  national  judiciary,  or  from  1790  to  1801,  the  scant?^ 
decisions  of  the  Supreme  Court  are  almost  all  to  be 
found  in  tbe  third  volume  of  Dallas's  Reports.  Tbe 
first  great  and  grave  question  which  came  before  themi 
Was  that  respecting  the  liability  of  a  state  to  be  sued  by 
a  private  creditor ;  and  it  is  a  little  remarkable,  that 
tbe  court,  ia  one  of  its  earliest  decisiotis,  should  have 
asaomed  a  jurisdiction  which  the  authors  of  tbe  Ftde- 
raiitt  had  a  few  years  before  declared  to  be  without 
any  colour  of  foundation.  During  tbe  period  I  have 
menticmed,  the  federal  courts  were  chiefly  occupied 
vith  questions  coocemtng  their  admiralty  jurisdiction, 
asd  with  political  aad  national  questions  growing  out 
W  tbe  revobilionaiy  war,  and  tbe  dangerous  influence 
«sd  action  of  tbe  war  of  tbe  Freo^  revolution  upon 
the  neutrality  and  peace  of  our  country.  It  was  dur- 
ing ibis  portion  of  oar  jndici^  history,  that  the  principles 
of  tbe  doctrines  of  expatriation,  of  ex  foit  facto  laws* 
of  constitutional  taxes,  and  of  the  construction  and  obli- 
gation of  tbe  treaty  of  1783  upon  the  rights  of  the 
British  creditors,  were  ably  discussed  and  firmly  de- 
-clared. 

Tbe  reports  of  Mr.  Cranch  commenced  with  the 
year   1801,  and   the  nine  volumes  of  those   reports 
cover  die  business  of  a  very  active  period,  down 
to  the  year  1816.     The  •Supreme  Court  was  oc-     'iiS 
-Gupied  with  many  great  and  momentous  ques- 
tions, and  especially  during  that  portion  of  the  time  in 
which  the  United  States  bad   abandoned  their  neutral, 
and  assumed  a  belljgerant  character.    It  is  curious  to 
■observe  in  these  reports  the  rapid  cultivation  and  com- 
plete adoption  of  the  law  suid  learning  of  the  English  i 
admiralty  and  prize  courts,  notwithstanding  those  courts  / 


igitized  by  Google 


44S  JURISPRUDENCE  OF  [PwH 

I  had  been  tbe  constant  theme  of  complaint  aad  obloquy 
/  in  our  political  discussions  for  the  fifteen  years  preced- 
1  ing  the  war.  In  the  last  three  volumes  of  Mr.  Cranchr 
the  court  was  constantly  dealing  with  great  questionsr 
embracing  the  rights  and  the  policy  of  nations ;  and 
the  prize  and  maritime  law,  not  of  England  only,  but 
of  all  thecommercial  nations  of  Europe,  was  suddenly 
introduced,  and  deeply  and  permanently  interwoven 
with  the  municipal  law  of  tbe  United  States.  We  per- 
ceive, also,  in  these  volumes,  tbe  constant  growth  and 
accumulation  of  cases  on  commercial  law  generally^ 
and  relating  to  pohcies  of  insurance,  negotiable  paper, 
mercantile  partnerships,  and  the  various  customs  of  tbe 
Taw  mercbfmt.  Tbe  court  was  likewise  busy  in  discuss- 
ing and  settling  important  principles  growing  out  of  tbe 
limited  range  of  other  matters  of  federal  cognizance, 
and  relating  to  the  law  of  evidence,  to  frauds,  trusts 
and  mortgages.  They  were  engaged  also  with  tbe 
doctrine  of  tbe  limitation  of  suits,  tbe  contract  of  sale, 
and  with  the  more  enlarged  subjects  of  domicil,  of  the 
lex  loci,  of  neutrality,  and  of  tbe  numerous  points  of  inter- 
national law. 

By  the  time  of  the  commencement  of  Mr.  Wheaton'a 
Reports,  in  1816,  tbe  decisions  of  the  Supreme  Court  had 
embraced  so  many  topics  of  public  and  municipal  law, 
and  those  topics  had  been  illustrated  by  so  much  talent 
and  learning,  that,  for  the  first  time  in  the  history  of  this 
country,  we  were  enabled  to  perceive  the  broad  founda- 
tions and  rapid  growth  of  a  code  of  national  jurispru- 
dence. That  code  has  been  growing  and  improving  ever 
since,  and  it  has  now  become  a  solid  and  magnificent 
structure;  and  it  seems  destined,  at  no  very  dis- 
'444  tant  period  of  time,  to  cast  a  sbade  'over  the  less 
elevated,  and  perhaps  we  must  add,  the  less  attrac- 
tive and  ambitious  systems  of  justice  in  the  several  states. 
The  most  interesting  parts  of  Mr.  Wheaton's  Reports  are 
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those  which  contain  the  examination  of  those  great  con- 
stitutional questions  which  we  have  been  reviewing;  and 
I  cannot  conceive  of  any  thing  more  grand  and  imposing 
in  the  whole  administration  of  human  justice,  than  the 
spectacle  of  the  Supreme  Court  sitting  in  solemn  judg- 
ment upon  the  conSlcdng  claims  of  the  national  and  state 
sovereignties,  and  tranquillizing  all  jealous  and  angry 
passions,  and  binding  together  this  great  confederacy  of 
states  in  peace  and  harmony,  by  the  ability,  the  modera- 
tion, and  the  equity  of  its  decisions. 

There  are  several  reasons  why  we  may  anticipate  the 
still  increasing  influence  of  the  federal  government,  and 
the  continual  enlargement  of  the  national  system  of  law 
in  magnitude  and  value.  The  judiciary  of  the  United 
States  has  an  advantage  over  many  of  the  state  courts, 
in  the  tenure  of  the  office  of  the  judges,  and  the  liberal 
andstable  provision  fortheirsupport.  TheUnited  States 
are,  by  these  means,  fairly  entitled  to  command  better 
talents,  and  to  look  for  more  firmness  of  purpose,  greater 
independence  of  action,  and  brighter  displays  of  learn- 
ing. The  federal  administration  ofjustice  has  a  manifest 
superiority  over  that  of  the  individual  states,  in  conse- 
quence of  the  uniformity  of  its  decisions,  and  the  uni- 
versality of  tbeir  application.  Every  state  court  will 
naturally  be  disposed  to  borrow  light  and  aid  from  the 
national  courts,  rather  than  from  the  courts  of  other  indi- 
vidual states,  which  will  probably  never  be  so  generally 
respected  and  understood.  The  states  are  multiplying 
so  fast,  and  the  reports  of  their  judicial  decisions  are 
becoming  so  numerous,  that  few  lawyers  will  be  able  or 
willing  to  master  all  the  intricacies  and  anomalies  of  local 
law,  existing  beyond  the  boundaries  of  their  own  state. 
Twenty-six  independent  state  courts  of  final  jurisdiction 
over  the  same  questions,  arising  upon  the  same 
general  "code  of  common  and  of  equity  law,  must  •446 
necessarily  impair  the  symmetry  oftbat  code. 
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The  danger  to  be  appreheoded  is,  that  studei^ts  will 
not  have  the  coura^  to  enter  the  complicated  la-bjoidfa 
of  so  many  systems,  and  that  they  will,  of  courae,  en- 
ticely  neglect  them,  and  be  contented  with  a  toowled^ 
of  the  law  of  their  own  state,  and  tbe  law  of  the  United 
States,  aod  then  resort  for  further  aflsislaoce  to  the  nev^ 
fiuling  fountains  of  European  wisdom- 

But  though  the  national  judiciary  tnay  be  deemed  pre- 
«fl)iaent  in  the  weight  of  its  iofiueaee,  the  authority  of 
its  decisions,  and  in  tbe  attraction  of  tbeir  materials,  there 
are  abuadant  considerationa  to  cheer  and  animate  us  ia 
tbe  cultivation  of  our  own  local  law.  The  judicial  power 
of  the  United  States  ia  necessarily  limited  to  national 
objects.  The  vast  field  of  the  law  of  property)  tbe  very 
extensive  head  of  equity  jurisdiction,  and  the  princip*! 
rights  and  duties  which  Sow  from  our  civil  and  domestiiis 
relations,  fall  within  the  control,  aad  we  might  ajmo^ 
aay  the  exclusive  cognizance,  of  the  state  govemment& 
We  look  esfientially  to  the  state  courts  for  protection  to 
all  these  momentous  interests.  They  touch,  ig  their 
<^ration,  every  chord  of  hnman  sympathy,  andcoatrd 
our  best  destinies.  It  is  their  province  to  reward,  and 
to  puuish.  Their  blessings  and  their  terrors  will  accom- 
pany us  to  tbe  fireside,  and  "be  in  constant  activity  be- 
[oxe  the  pnbhc  eye."  The  elementary  principles  of  tbe 
common  law  are  the  same  in  every  state,  and  equally 
eoligbten  and  invigorate  every  part  of  our  country.  Ouf 
municipal  codes  can  be  made  to  advance  with  equal 
steps  with  that  of  the  nation,  in  discipline,  in  wisdooit 
and  in  lustre,  if  tbe  state  governments  (as  they  ought  ia 
all  honest  policy)  will  only  render  equal  patrona^  and 
security  to  the  administration  of  justice.  The  true  in* 
terests  and  the  permanent  freedom  of  this  country  t^ 
quire,  that  the  jurisprudence  of  the  individaal  states 
should  be  cultivated,  cherished  and  exalted,  and  the 
dignity   aod   reputation  of  the  state  authorities  sua- 
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tallied  with  becoming  'pride.  In  their  subordinate 
relation  to  the  United  States,  they  should  endeavour 
to  discharge  the  duty  which  they  owe  to  the  latter^ 
without  forgetting  the  respect  which  they  owe  to  them- 
selves. In  the  appropriate  language  of  Sir  William 
Blackstone,  and  which  he  applied  to  the  people  of  his 
own  coantry,  they  should  be  "loyal,  yet  free;  obedient, 
and  yet  independent." 
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PART   III. 


OP  THE  VARIOUS  SOUKOBS  OF  THE  MUNICIPAI. 
LAW  OF  THE  SEVERAL  STATES. 


LECTURE    XX. 


op   8TATDTB    LAW. 


MumciPAL  LAW  is  a  rule  of  civil  cooJuct,  prescribed  5/£  / 

fay  the  supreme  power  of  a  state.    Municipal  law,  or  ' 

the /us  civile,  is  thus  explained  in  ihe  Institutes  of  Jus- 
tinian. Qiiod  quUque  poptilus  tibi  jut  cotufituit  id  iptiui 
proprium  civitatia  ett,  et  vacatur  jia  civile,  quasi  propriian 
ipiius dvitalit.  Thia  definition  is  less  precise  and  scien-'/  O,*"  t 
tific  than  that  given  by  Bir  William  Blackstone.  Mu-  / 
nicipal  law  is  composed  of  written  and  unwritten,  or  of 
statute  and  common  law.  Statute  law  is  the  express 
written  will  of  the  legislature,  rendered  authentic  by 
certain  prescribed  forms  and  solemnities. 

It  is  a  principle  in  the  English  law,  that  an  act  of  par- 
liament,  delivered  in  clear  and  intelligible  terms,  cannot 
be  questioned)  or  its  authority  controlled,  in  any  court  of 
justice.  "It  is,"  says  Sir  William  Blackstone,  "the 
exercise  of  the  highest  authority  that  the  kingdom 
acknowledges  upon  earth."  When  it  is  said  in  the  books, 
that  a  statute  contrary  to  natural  equity  and  reason,  or 
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repugnant,  or  impossible  to  be  performed,  is  void,  the 
cases  are  understood  to  mean,  that  the  courts  are  to 
give  the  statute  a  reasonable  construction.  They  will 
not  readily  presume,  out  of  respect  and  duty  to  tbe 
lawgiver,  that  any  very  unjust  or  absurd  consequence 
was  within  the  contenplatiob  of  the  law.  But  if  it 
should  happen  to  be  too  palpable  in  its  direction  to  ad- 
mit of  but  one  construction,  there  is  no  doubt 
'448  in  the  English  Itrw  as  to  tbe  binding  *efficacy  of 
the  statate.  The  will  of  tbe  legislature  is  tbe  su- 
preme  law  of  the  land,  and  demands  perfect  obedience.* 
But  while  we  admit  this  conclusion  of  the  English 
law,  we  cannot  but  admire  the  intrepidity  and  powerful 
nnse  of  justice  wbich  led  Lord  Coke,  when  chief  justice 
of  the  K.  B.,  to  declare,  as  he  did  in  Doctor  Bonham't 
case,"  that  the  common  law  doth  control  acts  of  parlia- 
ment, and  adjudges  them  void,  when  against  commoo 
right  and  reason.  Tbe  same  sense  of  justice  and  free- 
dom of  opinion  led  Lord  Chief  Justice  Hobart,  in  J)a}f 
V.  Savage'  to  insist  that  an  act  of  parliament,  made 
against  natural  equity,  as  to  make  a  man  judge  inhia 
own  case,  was  void;  and  induced  Lord  Chief  Justice 
Holt  to  say,  in  the  case  of  the  City  of  London  v.  Wood,* 
that  the  observation  of  Lord  Coke  was  not  extravagant, 
but  was  a  very  reasonable  and  true  saying.  Perhaps 
what  Lord  Coke  said  in  his  reports  on  this  point,  may 
have  been  one  of  the  many  things  that  King  James 
**  %•'  rt  alluded  to,  when  he  said,  that  in  Coke's  Reports  there 
n'^/ji  ^  ,\  were  many  dangerous  conceits  of  his  own  uttered  hr 
t\-  ^^'t^''   law,  to  the  prejudice  of  the  crown,  parliament  and  sub- 

y  'Lnnn.     The  principle  in  the  English  government,  that  the 

•  1  £JacJb.  C««.  91.  16a  185.    CkrUtUtOi  mtt  to  1  BUtht.  Ctm.  41. 
'  »  8  O.  118.  *  13  Hid.  Rtf.  687. 

•  Bei.  Bir.  87.  •  BaesK'*  Wmrii,  lol.  fi.  p.  138. 
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parliament  is  omnipotent,  does  not  prevail  in  the  United 
States  ;  though,  if  there  be  no  constitutional  objection  to 
a  statute,  it  is  with  us  as  absolute  and  uncontrollable  as 
laws  flowing  from  the  sovereign  power,  under  any  other 
form  of  government.  But  in  this,  and  all  other  coun- 
tries where  there  is  a  written  constitution,  designating 
the  powers  and  duties  of  the  legislative,  as  well  as  of 
the  other  departments  of  the  government,  an  act  of  the 
legislature  may  be  void  as  being  against  the  con- 
stitution. 'The  law  with  us  must  conform,  in  the  "449 
first  place,  to  the  constitution  of  the  United  States, 
and  then  to  the  subordinate  constitution  of  its  particular 
state,  and  if  it  infringes  tfae  provisions  of  either,  it  is  so 
far  void.  The  courts  of  justice  have  a  rigfat,  and  are  in 
duty  bound,  to  bring  every  law  to  the  teat  of  the  consti- 
tution, and  to  regard  the  constitution,  first  of  the  United 
States,  and  then  of  their  own  state,  as  the  paramount  or 
supreme  law,  to  which  every  inferior  or  derivative 
power  and  regulation  must  conform.  The  conslitution 
is  the  act  of  the  people,  speaking  in  their  original  cba- 
lacter,  and  defining  the  permanent  conditions  of  the 
social  alhance ;  and  there  can  be  no  doubt  on  the  point 
with  us,  that  every  act  of  the  legislative  power,  contrary 
to  the  true  intent  and  meaning  of  the  constitution,  is 
absolutely  null  and  void.  The  judicial  department  is  p„„  ^ 
the  proper  power  in  the  government  to  determine  £*  ^"jSS 
whether  a  statute  he  or  be  not  constitutiona].  The  in-"™"™*' 
terpretation  or  construction  of  the  constitution,  is  as 
much  a  judicial  act,  and  requires  the  exercise  of  the 
same  legal  discretion,  as  the  interpretation  or  construc- 
tion of  a  law.  To  contend  that  the  coarts  of  justice 
must  obey  the  requisitions  of  an  act  of  the  legislature, 
when  it  appears  to  them  to  have  been  passed  in  violation 
of  the  constitution,  would  be  to  contend  that  the  law 
was  superior  to  the  constitution,  and  that  the  judges  had 
no  right  to  look  into  it,  and  regard  it  as  a  paramount  law. 
Vol.  I.  38 
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It  would  be  rendering  the  power  of  the  agent  greater 
tfaan  that  of  his  principal,  and  be  declaring,  that  the  will 
of  only  one  concurrent  and  co-ordinate  department  of 
the  subordinate  authorities  under  the  constitution,  was 
absolute  over  the  other  departments,  and  competent  to 
control,  according  to  its  own  will  and  pleasure,  the 
whole  fabric  of  the  government,  and  the  fundamental 
laws  no  which  it  rested.  The  attempt  to  impose  re- 
straints upon  the  exercise  of  the  legislative  power  would 
be  fruitless,  if  the  constitutional  provisions  were  left 
without  any  power  in  the  government  to  guard 
•460  'and  enforce  them.  From  the  mass  of  powers  ne- 
cessarily vested  in  the  legislature,  and  the  active 
and  sovereign  nature  of  those  powers;  from  the  numer- 
ous bodies  of  which  the  legislature  is  composed,  the 
popular  sympathies  which  it  excites,  and  its  immediate 
dependence  upon  the  people  by  the  means  of  frequent 
periodical  elections,  it  follows  that  the  legislative  depart- 
ment of  the  government  will  have  a  decided  superiority 
of  influence.  It  ia  constantly  acting  upon  all  the  great 
interests  in  society,  and  agitating  its  hopes  and  fears.  It 
is  liable  to  he  constantly  swayed  by  popular  prejudice 
and  passion,  and  it  is  difficult  to  keep  it  from  pressing 
with  injurious  weight  upon  the  constitutional  rights  and 
privileges  of  the  other  departments.  An  independent 
judiciary,  venerable  by  its  gravity,  its  dignity,  and  its 
wisdom,  and  deliberating  with  entire  serenity  and  mod- 
eration, is  peculiariy  fitted  fur  the  exalted  duty  of  ex- 
pounding the  constitution,  and  trying  the  validity  of 
statutes  by  that  standard.  It  is  only  by  the  free  exercise 
of  this  power  that  courts  of  justice  are  enabled  to  repel 
assaults,  and  to  protect  every  part  of  the  government, 
and  every  member  of  the  community,  from  undue  and 
destructive  innovations  upon  their  chartered  rights.* 

*  H.  I>«  Tocquc*ill«  i*  ofapioion,  ihM  ir  the  free  ioslituiioiu  of  Amerie* 
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It  has  accordJQgly  become  a.  settled  principle  in  the 
legal  polity  of  this  country,  that  it  belongs  to  the  judi- 
cial power,  as  a  matter  of  right  and  of  duty,  to  declare 
every  act  of  the  legislature,  made  in  violation  of  the 
constitution,  or  of  any  provision  of  it,  null  and  void. 
The  progress  of  this  doctrine,  and  the  manner  in  which 
it  has  been  discussed  and  established,  is  worthy  of 
notice.  It  had  been  very  ably  examined  in  the  Federal- 
■M(,"  and  its  solidity  vindicated  by  unanswerable  argu- 
ments ;  but  it  was  not  unul  the  year  1793  that  it  seems 
to  have  received  a  judicial  consideration. 

In  Hdylfiime't  case,  which  came  before  the  Circuit 
Court  of  the  United  States  for  the  district  of  New-York, 

in  April,  1791,  the  judges  proceeded  with  the 
'451    utmost  delicacy  and  •caution  to  declare  an  act  of 

congress,  assigning  ministerial  duties  to  the  cir- 
cuit courts,  to  be  unconstitutional.     The  court  laid 


■te  to  be  destroyed,  it  will  b«  owing  to  the  lyrann)'  of  DiijoritiM,  driving 
minorities  to  desperaiioii.  Tlie  mojotity  constitutes  public  opinion,  which 
becomes  s  lyrnnt,  and  conlrols  freedom  of  dLBCUBHion  and  iadependejice  of 
mind.  This  is  hia  view  of  the  question,  and  Engiish  wrjlere  on  the  iDetilo. 
lioiu  of  society  in  this  country  hsTe  ezprened  the  Esme  opitiion.  If  there 
was  no  ehecli  upon  the  tyranny  of  Icgialntive  m^otitiea,  the  prospect  before 
ui  woald  be  gloomy  in  the  extrcmo.  But  in  addition  to  ihe  indirect  cliecka 
of  the  liberty  of  the  trres9,  and  of  popular  inalruciion,  snd  of  manners,  re- 
ligion, and  local  inatitulions,  there  ere  fundamenta!  rights  declared  In  the 
conatitDlions,  and  lliera  nie  coniiiiuiional  checlis  upon  the  arbitrary  will  of 
miuotilies,  confided  10  the  integrity  and  indepeodence  of  thejaclicinl  depart- 
ment. M.  De  TocqneTilla  seems  to  bo  deeply  impressed  with  the  dangam 
In  a  democracy,  of  the  coinipting  and  controlling  power  of  disciplined  fac. 
tioD,  and  well  he  may  ha.  The  moat  dangerous  and  tyrannical  of  all  crafts 
ia  party  or  potilieal  craft.  The  equal  rights  of  a  minor  parly  are  disregarded 
in  the  nni  ma  ted  comMlitiona  for  power;  and  if  it  werenolforthecheclteand 
baniers  lo  which  I  fl*e  alluded,  they  would  fall  a  sscrifice  to  the  passions 
of  fierce  and  vindicliTe  msjorilicf.  See  Tocqueville's  Dt  ia  Dem/KraHt  *n 
Atmriqut,  tame  ii,  c.  15.  The  whole  work  is  interesting,  atorlting,  pro. 
fonnd,  liberal  and  inetractiTe.  The  author  la  remsikably  feariesii,  candid 
and  uDprejudiced  in  his  di-Cussioos  and  reflectiDiis. 
'  Wo.  78. 
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down  the  poaidoD,  that  congress  cannot  constitutionally 
assign  to  the  judicial  power  any  duties  which  are  not 
strictly  judicial ;  and  that  the  act  io  question  was  not 
obligatory  upon  the  court.  But  they  oeverthelesa  pro- 
ceeded) voluntarily  and  ex  gratia,  ag  commissioDerSt  to 
execute  the  duties  of  the  act. 

In  Pennsylvania  and  North  Carolina,  the  circuit  courts 
of  the  United  States,  within  those  districts,  equally  held 
the  act  not  binding  upon  them,  because  the  legislature 
had  no  right  or  power  to  assign  to  them  duties  not  judi- 
cial ;  but  they  were  not  so  accommodating  as  the  Cli^ 
cuit  Court  of  New-York,  for  they  declined  to  act  under 
the  law  in  any  capacity.* 

In  1793,  the  Supreme  Court  of  South  Carolina,  in 
the  case  of  Boumum  v.  Middleton,*'  went  further,  and  set 
aside  an  act  of  the  colony  legislature,  as  being  against 
common  right  and  the  principles  of  magna  charta,  for  it 
took  away  the  freehold  of  one  man  and  vested  it  in 
another,  without  any  compensation,  or  any  previous 
attempt  to  determine  the  right.  They  declared  the  act 
to  be  ipio/acto  void,  and  that  no  length  of  time  could 
give  it  validity.  This  was  not  strictly  a  question 
arising  upon  any  special  provision  of  the  state  constitu- 
tion ;  but  the  court  proceeded  upon  those  great  funda- 
mental principles  which  support  all  government  and 
property,  and  which  have  been  supposed  by  many 
judges  in  England  to  be  sufficient  to  check  and  control 
the  regulations  of  an  act  of  parliament.  The  next  case 
in  which  the  power  of  the  judiciary  to  disregard  or  set 
aside  a  statute  for  being  repugnant  to  the  constitution, 
was  one  that  came  before  Judge  Paterson,  at  Philadel- 
phia, in  April,  1796.'  He  asserted  the  duty  of 
'462     the  court,  »ad  the  paramount  authority  "of  the 


*  9  I^sUm,  410. 41],  41S.  i-lBsf.USa. 

•  Van  Horn  t.  Dorrance,  3  Dallat,  304. 
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constitution,  in  remarkably  clear  aod  decided  lan- 
guage. Thai  was  a  case  of  an  act  of  Pennsylvania, 
which  he  held  to  be  unconatilutional,  and  not  binding. 
He  insisted,  that  the  constitution  was  certain  and  fixed, 
and  contained  the  permanent  will  of  the  people,  and 
was  the  supreme  law,  and  paramount  to  the  power  of 
the  legislature,  and  could  only  be  revoked  or  altered 
by  the  authority  that  made  it ;  that  the  legislature  was 
the  creature  of  the  constitution,  and  owed  its  existence 
to  the  constitution,  and  derived  its  powers  from  the 
constitution,  and  all  its  acts  must  be  conformable  to  it, 
or  else  they  will  be  void. 

The  same  question  afterwards  arose  before  the  Su- 
preme Court  of  South  Carolina,  in  the  case  of  Lindtay 
T.  The  Charleston  Cimmunojien,*  and  the  power  of  the 
]e^slature  lo  take  private  property  for  necessary  public 
purposes,  as  for  a  public  street,  was  freely  discussed ; 
and  though  the  judges  were  equally  divided  on  the  ques- 
tion wbetber  it  was  a  case  in  which  the  party  was  en- 
titled to  compensation,  those  who  held  him  so  entitled, 
held  also,  that  the  law  was  unconstitutional  and  in- 
operative, until  the  compensation  was  made.  The 
judges,  in  exercising  that  high  authority,  claimed  to  be 
only  the  administrators  of  the  public  will ;  and  the  law 
was  void,  not  because  the  judges  had  any  control  over 
the  legislative  power,  but  because  the  will  of  the  people, 
declared  in  the  constitution,  was  paramount  to  that  of 
their  representatives  expressed  in  the  law.  In  Whit- 
tington  V.  Polk,*'  it  was  decided,  in  180S,  by  the  gene- 
ral court  of  Maryland,  with  great  clearness  and  force, 
that  an  act  of  the  legislature,  repugnant  to  the  consti- 
tution, was  void,  and  that  the  courts  had  a  right  to  de- 
termine when  it  was  so  void. 


>  1  Earr.  ^  J»lau.  Utrylattd  Stf.  936. 
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Hitherto,  this  question,  as  we  have  seen,  was  confined 
to  some  of  the  sinte  courts,  and  to  the  subordinate  or 
circuit  courts  of  the  United  States.  But  in  Marbvry  v. 
Maditon'  the  subject  was  brought  under  the  con- 
•453  sideration  'of  the  Supreme  Court  of  the  United 
StateS)  and  received  a  clear  and  elaborate  dis- 
cussion. The  power  and  duty  of  the  judiciary  to  dis- 
regard an  unconstitutional  act  of  congress,  or  of  aoy 
state  legislature,  were  declared,  in  an  argument  ap- 
proaching to  the  precision  and  certain^  of  a  nrtathema- 
tical  demonstration. 

The  question,  said  the  Chief  Justice,  was,  whe- 
ther an  act  repugnant  to  the  constitution,  can  bscome 
a  law  of  the  land,  and  it  was  one  deeply  interesting 
to  the  United  States.  The  powers  of  the  legisla- 
ture are  defined  and  limited  by  a  written  constitu- 
tion. But  to  what  purpose  is  that  limitation,  if  those 
limits  may  at  any  time  be  passed?  The  distinction 
between  a  government  with  limited  and  unlimited 
powers  is  abolished,  if  those  limits  do  not  confine  the 
persons  on  whom  they  are  imposed,  and  if  acts  prohi- 
bited, and  acts  allowed,  are  of  equal  obligation.  If  the 
constitution  does  not  control  any  legislative  act  repug- 
nant to  il,  then  the  legislature  may  alter  the  constitution 
by  an  ordinary  act.  The  theory  of  every  government, 
with  a  written  constitution,  forming  the  fundamental 
and  paramount  law  of  the  nation,  must  be,  that  an  act 
of  the  legislature  repugnant  to  the  constitution  is  void. 
If  void,  it  cannot  bind  the  courts,  and  oblige  them  to 
give  it  effect ;  for  this  would  be  to  overthrow  in  fact, 
what  was  established  in  theory,  and  to  make  that  ope- 
rative in  law  which  is  not  law.  It  is  the  province  and 
the  duly  of  the  judicial  department,  to  say  what  the 
law  is ;  and  if  two  laws  conflict  with  each  other,  to 

•  ]  Cranck,  137. 
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decide  on  the  operation  of  each.  So,  if  the  law  be  in 
opposition  to  the  constitution,  and  both  apply  to  a  par- 
ticular case,  the  court  must  either  decide  the  case  con- 
formably to  the  law,  disregarding  the  constitution,  or 
conformably  to  the  constitution,  disregarding  the  law. 
If  the  constitution  be  superior  to  an  act  of  the  legisla- 
ture, the  courts  must  decide  between  these  conflicting 
rules,  and  bow  can  they  close  their  eyes  on  the  consti- 
tution, and  see  only  the  law? 

This  great  question  may  be  regarded  a^  now  finally 
settled,  and  I  consider  it  to  be  one  of  the  most 
interesting  "poinls  in  favour  of  constitutional  'i&i 
liberty,  and  of  the  securi^  of  property,  in  this 
country,  that  has  ever  been  judicially  detemained.* 
There  never  was  any  doubt  or  difficulty  in  New-York, 
in  respect  to  the  competency  of  the  courts  to  declare  a 
statute  unconstitutional,  when  it  clearly  appeared  to  be 
so.  Thus,  in  the  case  of  The  People  v.  PtaU,"  the  Su- 
preme Court  held,  that  certain  sutuies  aSecting  the 
right  of  Z.  Flatt,  and  bis  assigns,  to  the  exclusive  en- 
joyment of  the  river  Saranac,  were  in  violation  of  vested 
rights  under  his  patent,  and  so  far  the  court  held  them 
to  be  unconstitutional,  inoperative  and  void.  The  con- 
trol which  the  judicial  power  of  the  state  had,  until  the 
year  1823,  over  the  passing  of  laws,  by  the  institution 


■  Sea  decisioos  in  Ihe  bIiIc  conrl*  to  [he  tvnt  point,  in  1  If.  H.  Sep.  199, 
13  Serg.  ^  Baxlt,  330. 339.  Ciorlton't  Stp.  176.  I  Hbtt.  ^  Ia)aa.  336. 
lHayio.3a.  S  Aayir.  3ia3T4.  \  Murphy,  X.  3  Dmmut.  in.  \  Stf. 
C«n.C.S.C.QS7.  Le  Breton  v.Morgaa,lGJIfariin>«£oui.j;<p.l3S.  UoU 
T.  HeadcrBon,  4  Dtv.  N.  C.  Sup.  (^urt  Ftp.  7.  When  a  latr  lequirea  a 
eoMIiluiioDal  majariiy  of  more  tbnn  ■  mere  Dumeral  mojority,  the  coiina  of 
jnitice  nuf  look  beyond  the  lav  into  ths  procesdiagt  of  Ibe  legiiUture,  lo 
MS  that  ihe  pra.iequiaiwi  have  been  omplied  wiib,  and  thai  il  haa  pu*ed 
by  the  aoiHtitulionDl  majontiea.  The  Slale  v.  McBride,  4  AfiusuH  ifrj].  302. 
But  this  laat  point  mm  left  io  doubt  io  B.  and  N.,  F.  Rail-road  v.  City  of 
Bu&lo,  5  HiU  .V.  r.  Itip.  309. 
k  17  AAna,  Btp.  195. 
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of  the  covncil  o/reviium,  anticipated,  in  a  great  degree, 
the  necessity  of  this  exercise  of  duty.  A  law  contun- 
ing  unconstitutional  provisions  was  not  likely  to  escape 
the  notice  and  objection  of  the  council  of  revision ;  and 
the  records  of  that  body  will  show,  that  many  a  bill, 
which  had  heedlessly  passed  the  two  houses  of  the  legis- 
lature, was  objected  to  and  defeated,  on  constitutional 
grounds.  The  records  to  which  I  refer  are  replete 
with  the  assertion  of  salutaiy  and  sound  principles  of 
public  law  and  constitutional  policy,  and  ibey  will  for 
ever  remain  a  monument  of  the  wisdom,  firmness  and 
integrity  of  the  council.* 
whmi  A  statute,  when  duly  made,  takes  efiect  from  its  date, 
M  when  no  time  is  fixed,  and  this  is  now  the  settled  rule. 
It  was  so  declared  by  the  Supreme  Court  of  the  United 
States  in  Maahewi  v.  Zane,^  and  it  wtis  likewise 
*455  so  adjudged  in  *tbe  Circuit  Court  in  Massachu- 
setts in  the  case  of  the  brig  Ami."  I  apprehend 
that  the  same  rule  prevails  in  the  courts  of  the  several 
states,  and  that  it  cannot  be  admitted  that  a  statute 
stuill,  by  any  fiction  or  relation,  have  any  efiect  before 
it  was  actually  passed.  A  retroactive  statute  would 
partake  in  its  character  of  the  mischiefs  of  an  ftcjxut 

■  An  act  of  congress  baling  giTen  to  tbe  Secrelaty  of  ihe  Treuary  Aa 
right  of  appeal  Iron)  tha  eollactar  of  (be  cuiuinu,  on  hia  decisian  raladn  10 
ODtacectained  duljee,  or  duliea  paid  nnder  a  protest,  it  was  held,  that  the 
aggrieved  merchant  web  cmfined  lo  ihil  remedy,  and  could  not  suilain  a 
auit  at  law  againal  the  collector.  Gary  v.  Caitis,  3  Htwartt  U.  &,  Stp.  396. 
The  strong  objection  to  the  decision  k,  that  it  takes  the  final  caoslniction  of 
■t«taie  lair  from  Ihe  eetabliahsd  courts,  and  piscas  it  in  an  eiacutiva  officer, 
holding  al  the  pleasure  of  the  Prasideat.  It  is  the  common  law  right  of  (b« 
citiien  to  appeal  to  Ae  coarti,  on  the  inthoritr  of  laws,  and  to  seek  tbar* 
redreaa  from  wrong  and  opprenion.  The  dedsion  of  the  aama  eonrt,  ia 
Bend  t.  Hoyt,  13  FtUn,  recognised  prindples  that  seem  to  be  at  taiianos 
with  the  BboTH  decision. 

t  T  Witatan.  104. 

•  1  Galliaon,  62.  The  same  mle  is  declared  in  New^orse;  b;  ■laiau. 
mmn'*  Digttt,  SH. 
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faeto  law,  aa  to  all  cases  of  crimes  and  penalties ;  and 
in  every  otlier  case  relating  to  contracts  or  property, 
it  would  be  against  every  souod  principle.  It  would 
come  within  the  reach  of  the  doctrine,  that  a  statute  is 
not  to  have  a  retrospective  effect ;  and  which  doctrine 
was  very  much  discussed  in  the  case  of  DaiK  v.  Fon- 
Hucls.,*  and  shown  to  be  foonded,  not  only  in  English 
law,  but  on  the  principles  of  general  jurisprudence.'' 
A  retrospective  statute,  affecting  and  changing  vested 
rights,  is  very  generally  considered,  in  this  country,  as 
fouuded  on  unconstitutional  principles,  and  consequently 
inoperative  and  void.'  But  this  doctrine  is  not  under- 
stood to  apply  to  remedial  statutes,  which  may  be  of  a 
retrospective  nature,  provided  they  do  not  impair  con- 
tracts, or  disturb  absolute  vested  rights,  and  only  go  to 
confirm  rights  already  existing,  and  in  furtherance  of 
the  remedy,  by  curing  defects,  and  adding  to  the 
means  of  'enforcing  existing  obhgations.^    Such    *4S6 


•  7  JokM.  Sip.  tn. 

k  NtmapBUit  mature  amriliumuum  in  alttrivinijunam,  Dig.  X.n.  75. 
Ta^Un'* ElemmU of  tht  Civil  Laa,iee.  Coir,  1.  14.  7.  Sractui,  \.A.fo. 
398.    Coit  Napoleoa,  an.  2. 

•  Temrnot  BiU  of  Bights,  art.  30.  yea.HampthiT§  Bill  of  BighU,  an. 
93.  Osbome  t.  Huger,  1  Bay,  179.  Ogita  t.  Blsckledge,  3  Cmeh,  373. 
Bedford  t.  Shilling,  4  Serg.  ^  Bctelt,  401.  DuDPin,  J.,  in  E«kin  t.  Rnab, 
19  IM.  363—373.  Society  v.  Wbeeler,  S  Galtiton,  105.  Wuhington,  J., 
in  SocielyfoT  pTopig^ling  the  Goapel  t.  New-Hairn.S  (Clcafaii,  493.  Mer- 
rill T.  Sharbtirna,  I  Ntv-HampBhirt  Sf.p.  199.  Ward  v,  Barnard,  1  Aiiea, 
191.  Bnmawick  v.  Litchfield,  9  Grttnltaf,  !^  Proprietora  v.  Ken.  Pur. 
Wd.  375.  Story,  J.,  in  Wilkinson  v.  Leiand,  9  Peiiril'  U.  S.  Rep.  G57,  G58. 
Leiria  v.  Brackanbridga,  1  Blackford^  Ind.  Bep.  230.  Jonea  t.  Wooten,  1 
Barrington  Del.  S.  77.  Foraylh  t.  Marbnry,  E.  M.  Charltm'i  Sep.  333. 
Boyes  t.  Holmea,  S  Ala.  B.  N.  S.  54.  Williamaoti  r.  Field,  9  Sandford'i 
CI.  S.  594. 

•  DuDcan,  J.,  id  Underwiwd  *.  Lillr.  10  Srrg.  ^  RmvU,  101.  Tate  t. 
Suwlufoaa,  16  AiU  35.  BleikneyT.  F.&i  H.  Bank,  17  fiid.  64.  Bepbnm 
T.  Citrta,  7  Watte,  300.  Foater  *.  Easet  Bank,  IG  Man.  Sep.  945.  Locke 
*.  Dbd*,  9  Ibid.  3Ga  Oriental  Battk  t.  FVeeae,  16  Maine  S.  109.  Town- 
aeitd  V.  TowueDd,  1  FtcV*  Tern.  Sep.  16,  IT.    Ibid.  96G.    State  t.  Ber. 
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statutes  have  been  held  valid  when  clearly  just  and 
reasonable,  and  conducive  to  tbe  general  welfare, 
even  though  they  might  operate  in  a  degree  upon  exist- 
ing rights,  as  a  statute  to  confinn  former  marriages  de- 
fectively celebrated,  or  a  sale  of  lands  defectively  made 
or  acknowledged.    The  legal  rights  afiected  in  those 


model,  13  Leuitiana  S.  355.  In  Piiin  t.  Prejean,  7  Lma.  Rtp.  301,  it  wu 
■dmiiud,  thai  ri{[hts  icqaired  under  ■  conliacl  could  not  ba  iBected  or  modi. 
fisd  bf  s  Bubsequeni  lutuie ;  but  th«n  It  wu  eaid  ihsl  the  idbbiu  of  enforc- 
ing or  iiuuring  the  eajojaenl  ofiuch  righia  might  b«  extended  or  renlricled 
b;  ihe  legittatare,  *■  circumsunces  mi;  require.  Ttiii  ia  a  Ioobd  and  danger- 
0U«  admitaian.  Tha  language  aflhe  Supreme  Coart  of  New.  York,  in  Bnl. 
ler  T.  Palmer,!  iftU,33S,  is  equalljao;  and  it  aecma  to  be  there  conceded, 
thai  the  legialature  hei  unlimilad  power  lo  interfere  with  Teiled  rigbta,  on- 
laas  they  be  aaved  by  aome  reatriclion  to  be  found  in  ifae  federal  or  alite 
coQaiituiiDQ  !  1  Cb.  J.  Marahn]],  in  Sturgea  v.  Crawninshield,  4  Wiraton, 
300.  SOT,  apoke  on  fhia  aiibjecl  in  a  general  and  latitadinar;  manner,  whieh 
waa  rather  haiirdouB.  He  aaye,  that  the  dialinciion  between  the  ohligalin 
of  a  contract  and  the  remedy  given  to  enforce  that  obligalion,  aiuts  in  the 
nalDre  d(  ihingB,  and  that  wilhuut  impairing  the  obligaTioa  of  the  contnel. 
the  remedy  mny  ba  modified  hb  the  wisdom  of  the  nation  ahal!  direct.  Im- 
priaomnenl  of  the  debtor  ia  no  part  of  the  contract,  and  he  may  be  releated 
from  impriaonment  by  iha  legialature,  without  impairing  the  obligation.  So 
atatalea  of  iimilnlion  relate  to  the  remedies.  It,  tiowever,  aeema  to  me,  that 
to  lessen  or  take  away  from  the  extent  and  efficacy  of  the  remedy  lo  enforce 
Ihe  conltact,  le^lly  eiialing  when  the  contract  wns  made,  impain  ila  falne 
and  obligation.  The  Supreme  Conn  of  the  United  Slalea,  in  Mason  v.  Haile, 
13  WktatOB,  378,  adopted  and  eaiabliahed  the  above  dielam  of  Ch.  J.  Mar- 
aball,  but  not  wilfaoat  a  frank  and  just  objection  on  tho  part  of  Mi.  Joaliee 
Waabinglon.  Hs  observed,  that  the  great  and  intalligible  principle  upon 
which  llie  cases  of  Sturgei  t.  Craaninihitld  and  Ogdtn  v.  Snruler*  were 
decided  was,  that  a  rttraipectivt  elate  law,  so  far  as  it  opEraied  to  dischaigt 
or  vary  the  terms  of  an  exiating  contract,  impaired  ila  obligation,  and  that  t 
pmpecliee  law  in  its  operation  had  not  ibat  eCTecl ;  and  that  in  ibe  last  oM 
ated  this  principle  wsa  aubvened,  and  tbe  distinction  between  retroepeciiTa 
and  piospecliie  laws,  in  their  spplication  lo  contracts,  disregarded,  and  that 
10  abolish  imprisonment  for  debt,  and  apply  It  to  existing  contracts,  impaired 
their  obligBlion.  In  the  aubaequent  case  of  Jackaon  v.  Lamphire,  3  Ftttri, 
380,  it  was  observed,  that  state  legislatures  had  the  nndoabied  right  to  poll 
recording  acts,  by  which  the  elder  grantee  ahould  be  postponed  to  a  yout^ger, 
if  tbe  prior  deed  waa  not  recorded  within  a  limited  time.  They  hsve  the  like 
power  to  pass  limitatioa  taws  affecting  the  lime  of  the  remedy  on  exitiiog 
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CEises  by  the  statutes,  were  deemed  to  have  been  vested 
subject  to  the  equity  existiug  against  them,  and  which 
the  statutes  recognised  and  enforced.'  But  the  cases 
cannot  be  extended  beyond  the  circumstances  on  which 
they  repose,  without  putting  in  jeopardy  the  energy 
and  safety  of  the  general  principle.'' 

^  Go&hea  v.  Sionington,  4  Csnti.  Eep.  309.  Wilkimon  v.  Lelaiid,  3 
Pettrt'  U.  S.  Eep.  637.  Lsngdon  v.  Slrong,  3  Vemumt  Sep.  S34.  W>|- 
toa  T.Afercar,  8  Ptlen"  V.  &.  Bep.  68.  3  Slmyt  Comn.  on  the  Coiutitaiiom, 
367. 

b  Sttraepeclive  lawg,  u  mod  in  ihe  conalilalioiia  of  TenDeuee,  Norlh 
Carolina  and  Mar7)iDd,  mean  laws  impairing  the  obligalioD  of  conlraet*. 
1  Peefe  Teita.  Sep.  17.  The  Sapreme  Courl  of  ihe  United  Statee,  in  Sat- 
tarlee  t.  MathewaoD,  S  Ptier»,  413,  aaii  in  Watson  v.  Mercer,  8  Ibii.  110, 
declared  that  the  cotistiiutionof  the  United  Siaieadidnot  prohibit  the  aiataa 
from  paising  Telrospectiie  Uwa,  divealiog  antecedent  veateil  rights  of  pro- 
perl)',  provided  aucb  lewa  did  not  impair  the  obligalioD  of  conUuls,  or  per. 
(take  of  Ibe  character  of  ex  jwef/actii  laws.  Theaame  doctrine  was  declared! 
bj  the  Chief  .luaiics  of  the  United  Sialei,  in  Charles  Riyer  Bndga  v.  War.j 
ren  Biidge,  31  PeUre,  539, 540.  But  Ihongh  (he  conBUiuilon  of  the  United' 
Statea  does  not  reacb  such  state  laws,  thef  remain,  neTenheleea,  lo  be  in 
tnoal  CBsea  atrooglr  condemned,  as  being  coDtrarf  to  right  and  justice. 

It  aeemg  to  be  settled,  as  the  sense  of  the  courts  of  juelice  in  this  cauntr]>, 
that  the  legialaltira  cannot  pass  any  deelarataty  law,  or  act  dectaralory  of 
what  the  law  was  before  ite  passage,  so  as  to  give  it  any  binding  weight  with 
the  couna.  It  ie  only  ovidance  of  the  aense  of  the  legiilsture  as  lo  the  pre. 
eiiatmg  law.  (See  the  case  of  Ihe  seta  alluded  to,  poet,  vol.  ii.  pp.  33,  94} 
The  powers  of  govemment  in  this  country  are  distributed  in  dapBrimenIa, 
anil  each  department  i>  conSced  within  its  conatitulional  limits.  The  power 
that  Rinkee,  la  not  the  power  to  conslrus  the  law.  That  latter  trust  belongs 
lo  the  judicial  department  eicluairely.  Kent,  Cfa.  J.,  in  Jacklon  v,  Phelps, 
3  Cuinea,  69.  Ogden  v.  Blackledge,  3  Craneli,  S73.  Jones  v.  Woolen,  I 
Rarringttm'e  Del.  B.  77,  Field  t.  The  People,  S  Mammon's  lU.  B.  79. 
Cotton  V.  Brien,  6  Botinmn'i  LnuL  B.  ]15.  When  Lord  Bacon  composed 
K»  admirable  aidiorisms,  De  Fanitbia  Jurie,  he  nssumed  iho  proposition 
Ihal  declanilar;  stalDtes  communicated  an  iaterpretatioo  that  was  aa  effi- 
cacious as  if  it  bad  been  coaWmpotBiy  with  the  passage  of  the  alatule. 
But  in  hia  age,  the  partition  of  power  among  deparimenia  was  not  accu. 
rately  understood,  or  precisely  defined,  or  consiitmionally  limited ;  and  ba 
held,  nolwithetanding,  that  (hey  ought  not  to  be  pissed,  except  in  cages  in 
which  a  retroapectiTe  operation  to  a  atalute  would  be  Just — Itgte  dtcleraU. 
rial  ne  ordinato,  nisi  in  eosihu,  sii  Ugei  enm  jiuticia  retraipUere  pomiitL 
Smcoa'i  Ifin-l*,  vol.  vii.  450.    Aplmrimi,  51. 
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The  English  rule  formerly  was,  that  if  no  period  was 
fixed  by  the  statute  itself,  it  took  efiect  by  relatioo, 
from  tbe  first  day  of  the  session  in  which  the  act  was 
passed,  &ad  which  might  be  some  weeks,  if  not  months, 
before  the  act  received  the  royal  sanction,  or  even  be- 
fore it  had  been  Introduced  into  parliament-*  This 
waa  an  extraordinary  instance  of  the  doctrine  of  rela- 
tion, working  gross  injustice  and  absurdity ;  and  yet 
we  find  the  rule  declared  and  uniformly  adhered  to, 
from  the  time  of  Heu.  VI>  All  the  Judges  agreed,  in 
the  case  of  Partridge  v.  Strange,  in  the  6th  Edward 
VT.,<  that  the  statute  was  to  be  accounted  in  law  a  per- 
fect act  from  tbe  first  day  of  the  session  ;  and 
•457  all  persons  'were  to  be  punished  for  an  offence 
done  against  it  after  tbe  first  day  of  the  session, 
unless  a  certain  time  was  appointed  when  the  act 
should  take  eSect,  In  the  case  of  The  King  v.  Tkuri- 
ton,'  this  doctrine  of  carrying  a  statute  hack  by  rela- 
tion to  the  first  day  of  the  session,  was  admitted  in  the 
K.  B. ;  though  the  consequence  of  it  was  to  render  an 
act  murder,  which  would  not  have  been  so  without 
such  relation.  The  case  of  the  AllorTuy-Genertd -*• 
Panter,*  is  another  strong  instance  of  the  application  of 
this  rigorous  and  unjust  rule  of  the  common  law,  even 
at  so  late  and  enlightened  a  period  of  the  law  as  the 
year  1772.  An  act  for  laying  a  duty  on  the  exporta- 
tion of  rice  Mereo/ier  w  be  exported,  received  the  royal 
assent  on  the  S9th  of  June,  1767,  and  on  the  10th  of 
June  of  that  year  the  defendants  had  exported  rice- 
After  the  act  passed,  a  duty  of  one  hundred  and 
fifteen  pounds  was  demanded  upon  the  prior  exporta- 


•  4  Int  S5. 

k  33  Hta.  ri.  IS.    Bra.  Kipatition  dtl  3Vnn«,33. 
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tion,  and  it  was  adjudged  in  the  Irish  court  of  exeche- 
quer  to  be  payable.  The  cause  was  carried  by  appeal  to 
the  British  house  of  lords,  on  the  ground  of  the  palpable 
injustice  of  punishing  the  party  for  an  act  innocent  and 
lawful  when  it  is  done  ;  but  the  decree  was  affirmed, 
upon  tbe  opinion  of  the  twelve  judges,  that  the  statute, 
by  legal  relation,  commenced  from  the  first  day  of  the 
session.  The  K.  B.,  also,  in  Latleti  v.  Holmes,'  consid- 
ered the  rule  to  be  too  well  settled  to  be  shaken,  and  that 
the  court  could  not  take  notice  of  the  great  hardship  of 
tbe  case.  The  voice  of  reason  at  last  prevailed;  and 
by  the  statute  of  33  Geo.  III.  c.  13,  it  was  declared, 
that  statutes  are  to  have  eflect  only  from  the  time 
they  receive  the  royal  assent ;  and  tbe  former  rule 
was  abolished,  to  use  the  words  of  the  statute,  by 
reason  of  "  its  great  and  manifest  injustice." 

There  is  a  good  deal  of  hardship  in  the  rule  as  it 
now  stands,  both  here  and  in  England  ;  for  a  statute 
is  to  operate  from  the  very  day  it  passes,  if 
the  law  itself  does  not  'establish  the  time.  *456 
It  is  impossible,  in  any  state,  and  particularly 
in  such  a  wide-spread  dominion  as  that  of  the  United 
States,  to  have  notice  of  the  existence  of  the  law,  until 
some  time  after  it  has  passed.  It  would  be  no  more 
tbaa  reasonable  and  just,  that  the  statute  should  not  be 
deemed  to  operate  upon  tbe  persons  and  property  of 
individuals,  or  impose  pains  and  penalties  for  acts 
done  in  contravention  of  it,  until  the  law  was  duly  pro 
mulgated.  The  rule,  however,  is  deemed  to  be  fixed 
beyond  the  power  of  judicial  control,  and  no  time  is  al- 
lowed for  the  publication  of  the  law  before  it  operates, 
when  the  statute  itself  gives  no  time.  Thus,  in  the 
case  of  the  brig  Ann,^  the  vessel  was  libelled  and  con- 
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demoed  for  sailing  from  Newbaryport,  in  Massachusetts, 
on  the  12ih  of  January,  1808,  contrazy  to  the  act  of 
congress  of  the  9th  of  January,  180S,  though  it  was  ad- 
mitted the  act  was  not  known  in  Newburyport  on  the 
day  the  brig  sailed.  The  court  admitted  that  the  ob- 
jection to  the  forfeiture  of  the  brig  was  founded  on  the 
principles  of  good  sense  and  natural  equity  ;  and  that 
unless  such  time  he  allowed  as  would  enable  the  party, 
with  reasonable  diligence,  to  ascertain  the  existence  of 
the  law,  an  innocent  man  might  be  punished  in  his  per- 
son and  property,  for  an  act  which  was  innocent,  for 
aught  he  knew,  or  could,  by  possibility,  have  known, 
when  he  did  it.' 

The  code  Napoleon^  adopted  the  true  rule  on  this 
subject.  It  declared,  that  laws  were  binding  from  the 
moment  their  promulgation  could  be  known,  and  that 
the  promulgation  should  be  considered  as  known  in  the 
department  of  the  imperial  residence  one  day  after  that 
promulgation,  and  in  each  of  the  other  depart- 
•469  ments  of  the  French  empire  •after  the  expiration 
of  the  same  space  of  time,  augmented  by  as 
many  days  as  there  were  distances  of  twenty  leagues 
between  the  seat  of  government  and  the  place.  The 
New-York  Revised  Statutes^  have  also  declared  the 
very  equitable  rule,  that  every  law,  unless  a  different 
time  be  prescribed  therein,  takes  effect  throughout  the 
state,  on,  and  not  before,  the  30th  day  after  the  day  of 
its  final  passage.'' 


■  Jadgt  Livingston,  io  1810,  held  that  the  embargo  law  or  Deeembor, 
I80T,  did  not  aperato  upon  a  venel  wbicb  railed  from  Georftia  on  the 
15th  JanDory,  1806,  before  notice   of  the  act  had  airived.     1   Faiiu'i 
Btp.  93. 
»  Art  1.  •  Vol.  L  157.  tea.  la, 

*  By  the  Beomi  StatuUt  of  Mumchutetli,  in  1835.  it  ia  the  thirlieth 
day  aHer,  and  by  the  conatiiution  of  Minissippi,  at  dedared  in  1833,  it  ia 
^ty  dafl  tiieieaflcr. 


igitized  by  Google 


Lee.  XX.1  MUNICIPAL  LAW.  459 

If  the  statute  be  constitulional  in  ita  character,  and 
has  duly  gone  into  operation,  the  next  inquiry  is,  re- 
specting its  meaning ;  and  this  leads  us  to  a  considera- 
tion of  the  established  rules  of  construction,  by  which 
its  sense  and  operation  are  to  be  understood. 

There  is  a  material  distinction  between  public  and  *«iMn"'iie 
private  statutes,  and  the  books  abound  with  cases  ex- 
plaining this  distinction  in  its  application  to  particular 
statutes.  It  19  sometimes  difficult  to  draw  the  line  be- 
tween a  public  and  private  act,  for  statutes  frequently 
relate  to  matters  and  things  that  are  partly  public  and 
pardy  private.  The  most  comprehensive,  if  not  the 
most  precise  definiuon  in  the  Eoglish  books  is,  that 
public  acts  relate  to  the  kingdom  at  large,  and  private 
acts  concern  the  particular  interest  or  benefit  of  certain 
individuals,  or  of  particular  classes  of  men."  Generally 
speaking,  statutes  are  public ;  and  a  private  statute 
may  rather  be  considered  an  exception  to  a  general 
rule.  It  operates  upon  a  particular  thing  or  private 
persons.  It  is  said  not  to  bind  or  include  strangers  in 
interest  to  its  provisions,  and  they  are  not  bound  to 
take  notice  of  a  private  act,  even  though  there  be  no 
general  saving  clause  of  the  rights  of  third  persons. 
This  is  a  safe  and  just  rale  of  construction  ;  and  it  was 
adopted  by  the  English  courts  in  very  early  times,  and 
does  great  credit  to  their  liberality  and  spirit  of  justice.^ 
It  is  supported  by  the  opinion  of  Sir  Matthew  Hale,  in 
Lvcy  V.  Levington,"  where  he  lays  down  the  rule  to  be, 
that  though  every  man  he  so  for  a  party  to  a  private 
act  of  parliament,  as  not  to  gainsay  it,  yet  he  is  not  so 
far  a  party  as  to  give    up    his  interest.      To  take 


*  Dwarrti  m  Slutute*,  639.    Gilbert  an  Ev.  39. 

k  37  Rm.  VI.  15.    Bto.  Farliamtnt,  pi.  ST.    BoncfWt  at 
BIuo.  ciied  in  Banington't  eat,  S  Co.  138.  a. 

•  1  Vtnt.  175. 
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the  "case  stated  by  Sir  Matthew  Hale,  suppose 
a  statute  recites,  that  whereat  there  too*  a  controvert^ 
aMceming  land  between  A.  and  B.,  and  eaactt  that  A. 
thall  etyoy  it,  this  would  not  bind  the  interest  of  third 
persons  in  that  land,  because  thej  are  not  strictly  par- 
ties tu  the  act,  but  strangers,  and  it  would  be  manifest 
injustice  that  the  statute  should  afiect  them.  This  rule, 
as  to  the  limitation  of  the  operation  of  private  statutes, 
was  adopted  by  the  Supreme  Court  of  New-York,  and 
afterwards  by  the  Court  of  Errors,  in  Jackion  v.  CatU*'* 
It  is  likewise  a  general  rule,  in  the  interpretation  i^ 
statutes  limiting  rights  and  interests,  not  to  coostme 
them  to  embrace  the  sovereign  power  or  government, 
unless  the  same  be  expressly  named  therein,  or  iotended 
by  necessary  implication.''    There  is  another  material 


>  3  Jahiu.  Rip.  963.    8  Johnt.  Stp.  530.  S.  C. 

k  1  £Wif.  Orni.  361.  Comya'i  Dig.  tit.  ParUamtnl,^.  9.  The  KagT. 
Alkn,  15  Ea,t,  333.  The  King  t.  InhabiumU  of  Cumberland,  6  Ttrm.  IN. 
S1017,  J.,  3  Afamn'i  Sep.  314.  CommoDwealth  v.  Baldwin,  1  Watet  Pa*- 
B.  54.  The  People  v.  Rmslicc,  4  Cowm,  143.  United  StsleB  v.  Hewes.C. 
S.  D.  C.  tor  Pennsflvanin,  Febmiry,  184a  In  cwesof  gruiM  by  the  king,  in 
virtue  of  his  prerogstivB,  the  old  rule  waa  uid  to  ba,  that  nothiog  puxd 
without  clesr  and  determinate  worda,  and  the  grant  wu  coaalruBd  nKcl 
atfonglf  BgaitiBi  ibe  grantee,  though  the  rale  v/oM  otherwiae  aa  to  piirait 
grants.  Stanhope's  caec,  Hth.  343.  Tnrucr  and  Atkjrn'a  B.  Hard.  309- 
Bro.  Abr,  Patent,  pi.  63.  3  BlacJa.  Comm.  347.  But  Ibe  rale  n-aa  and  a  to 
be  taken  with  mnch  queltficniion,  and  applied  10  docibtfut  caaet,  where  • 
choice  is  fairly  open  niihoui  any  TioUtion  of  the  apparent  objeclB  of  the  gnni. 
This  waa  the  dociiine  in  Sir  John  Molyne's  caae,  (G  Co.  S,)  where  it  mt 
held,  that  the  king's  i^ranl  should  be  takan  beneficially  for  (he  honour  aftb' 
king  and  the  relief  of  the  enbjecl ;  and  Lord  Cuke  obeerved  in  that  caae,  1° 
the  gmvit}-  or  wisdum  of  the  ancient  sagea  of  tbe  law,  who  construed  li" 
hiDg*a  grants  benelicially,  so  as  not  to  make  any  strict  or  literal  conatnKti™ 
io  inbveraion  of  auch  grants.  He  alao  obaerred,  in  his  commeoiary  on  llx 
■Ututeofqnoivarrimta.  CIS  £cf.  1,  3  Inst.  496,  497.)  that  the  king'apalenti, 
not  only  of  libcrtlca,  but  oi  lands,  tenements  and  other  things,  should  ba" 
QOdricl  or  narrow  inlerprelnliun  for  tbe  orcnbrowingofthcm;  bmalibtnl 
and  faToarable  coaatruclioD  for  tbe  making  of  them  available  in  law,  ■•;■( 
ad  pltaitadiBt™,  for  the  honour  of  the  king.  And  it  waa  alwaya  concedo' 
in  Iha  caacs,  ibtt  if  the  grant  waa  declanul  to  be  nude  tx  eerit  tdeHtit  '' 
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distinction  in  respect  to  public  and  private  statutes. 
Tbe  courts  of  justice  are  bound,  ex  o^cio,  to  take  notice 
of  public  acts  witbout  their  being  pleaded,  for  they  are 
part  of  tbe  general  law  of  the  land,  wbicb  all  persons, 
and  particularly  the  judges,  are  presumed  to  know. 
Public  acts  cauDOt  be  put  in  issue  by  plea.  Nvi  tiel 
record  cannot  be  pleaded  to  a  public  statute  ;  the  judges 
are  to  determine  the  existence  of  tbem  fram  their  own 
knowledge.'  But  they  are  not  bound  to  take  notice  <^ 
private  acts,  unless  they  be  specially  pleaded,  and 
shown  in  proof,  by  the  party  claiming  the  eSect  of 
them.    In  England  the  existence  even  of  a  private 


■WTO  main,  tfaiy  were  lo  be  coostnied  beneficially  for  ihe  gnolee,  according 
lo  ihs  intent  exprewed  in  tbe  givni,  and  accarding  lo  ihe-  common  under- 
■taoding  and  proper  wgniBcBtion  of  tbe  word*.  Allen  IVoed'f  eate,  10  Co. 
40.  b.  In  the  cue  of  Sutton'a  Hospital,  (10  Co.  ST,)  the  doctrine  was,  ihni 
a  grant  Tor  a  eharitable  purpoae,  i«  taken  most  favourebl;  for  the  object,  and 
that  ifae  oiaal  incidend  to  a  corporatioD  we  held  to  be  tacltljt  ajinaied  ta  the 

And  if  the  royal  {ram  was  not  in  a  cace  of  mere  bauoiy  or  dotiatioti,  btu 
one  founded  upon  a  valuable  cunaideraiion,  ibe  alern  rule  never  appliei,  and 
the  ipani  i*  eipouaded  ■«  a  private  grant,  favonrable  for  die  gmntee,  or 
rather  aocording  (o  iti  fair  meaniog,  for  tbe  grant  ii  a  conVacu  See  a  elaar 
and  full  view  of  tbe  ancient  law  on  the  conatniction  of  royal  granu,  b;  Mr. 
Justice  Story,  In  his  opinion  in  Charlee  River  Bridge  v.  Warren  Bridge,  tt 
Feltn,  5S9— 5SB.    See,  [lIbo,  infra,  vol  ii.  556. 

In  addilion  to  the  reelricdnae  which  the  coiniDon  taw  )m$  Lmpoaed  upon 
the  operaliOQ  of  private  Matule*,  ibey  are  Mually  laid  under  special  checki 
by  legiHlalive  rules,  or  by  law,  aa  to  the  notice  requtaitc  before  a  private  bill 
cat)  be  introduced.  See  the  notice  reqaisite  on  the  npplicalioD  to  ibe  legis. 
lalnre  of  New. York  for  private  ptn'poaei,  N.  7.  S.  S  3d  edit.  vol.  J.  p.  tSI. 
Tbe  conetiiutioD  of  New-York  (art.  7.  see.  9)  requires  the  asaent  of  two 
third*  of  the  niembera  elected  to  each  boD>e,  la  every  bill  appropriating  pub. 
lie  monies  or  property  for  private  purposes.  So  tbe  legislature  of  North 
Carolina  is  prohibited  by  ibeir  conaiituliDD,  as  amended  in  1835,  from  pnas. 
ing  any  private  law,  witbout  thirty  days  previoua  notice  of  applicalion  for 
the  law.  The  caution,  chsctu  and  couiae  of  procaedinga  in  the  English  par- 
liameni,  on  passing  private  bills,  are  detailed  at  large,  and  wilfa  grea  t  precision 
■nd  accuracy,  in  May'a  TVeattac  tqwn  Ihe  Laa  aod  Frecttdijigt  of  J*ar- 


•  The  Prince's  case,  8  Ce.  98.  a. 

Vol.  L 
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Statute  caonot  be  put  in  issue  to  be  tried  by  a  jury  oa 
the  plea  of  nul  tiel  record,  though  this  may  be  doue  in 
New-York  under  the  Revised  Stalutea.' 
„  The  title  of  the  act  and  the  preamble  to  the  act  are, 
X  strictly  speaking,  no  parts  of  it''  They  may  serve  to 
show  the  general  scope  and  purport  of  the  act,  and  the 
inducements  which  led  to  its  enactment.  They  may,  at 
times,  aid  in  the  construction  of  it;"  but  generally  they 
are  loosely  and  carelessly  inserted,  and  are  not  safe  ex- 
positors of  the  law.  The  title  frequently  alludes  to  the 
subject  matter  of  the  act  only  in  general  or  sweeping 
terms,  or  it  alludes  only  to  a  part  of  the  muUi&rious 
matter  of  which  the  statute  is  composed.  The  constitu- 
tion of  New-Jersey  in  1844  has  added  a  new  and  salu- 
tary check  to  multitudinous  matter,  by  declaring^  that 
every  law  shall  embrace  but  one  object,  and  that  shall  be 
expressed  in  the  title.  So  also  in  New- York,  by  the  Re- 
vised Constitution  of  1846,  art.  3.  ^16,  no  private  or  local 
bill  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title.  The  title,  as  it  was  observed 
in  United  StattM  v.  jFMAer,ewhen  taken  inconnec- 
*461  tion  with  other  parts,  may  'assist  in  removing 
ambiguities  where  the  intent  is  not  plain;  for 
when  the  mind  labours  to  discover  the  intention  of  the 
legislature,  it  seizes  every  thing,  even  the  title,  from 
which  aid  can  be  derived.  So  the  preamble  maybe, 
resorted  to  in  order  to  ascertain  the  inducements  to  the 
making  of  the  statute;  but  when  the  words  of  the  enact- 
ing clause  are  clear  and  positive,  recourse  must  not  be 


*  Dvanit  an  Statute;  637.    Trotier  v.  Mills,  G  WtnitU,  5L3. 

k  The  King  t.  WiHiuni,  1   IT.  BlacU  Eep.  95.     Mills  v.  Wilkim,  fi 
Med.  62. 

•  Sutton's  Hospital,  ID  Ce.  33,  31.  b.     Boulton  t.  Bull,  S  H.  BUdu. 
463.  500. 

«  Art.  4.  lec  7.  •  %  Cranth,  366. 
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had  to  the  preamble.  Notwithslanding  that  Lord  Coke* 
considers  the  preamble  as  akey  to  open  the  understand- 
ing of  the  statute,  Mr  Barrington,  in  his  (Muervalions  <m 
tie  Statute;^  has  shown,  by  many  instances,  that  a  sta- 
tate  frequently  recites  that  which  is  not  the  real  occasion 
of  the  law,  or  states  that  donbte  existed  as  to  the  law, 
when,  in  fact,  none  had  existed.  The  true  rule  is,  as  was 
declared  by  Mr.  J.  Buller  and  Mr.  J.  Grose  in  Creapig- 
ny  V.  fVutenoom,"  that  the  preamble  may  be  resorted  to 
in  restraint  of  the  generality  of  the  enacting  clause,  when 
it  would  be  inconvenient  if  not  restrained,  or  it  may  be 
resorted  to  in  explanation  of  the  enacting  clause,  if  it  be 
doubtful.  This  is  the  whole  extent  of  the  infiuence  of 
the  title  and  preamble  in  the  construction  of  the  statutet 
The  true  meaning  of  the  statute  is  generally  and  proper* 
ly  to  be  sought  from  the  body  of  the  act  itself.  But  such 
is  the  imperfection  of  human  language,  and  the  want  of 
technical  skill  in  the  makers  of  the  law,  that  statutes 
often  giveoccasion  to  the  most  perplexing  and  distressing 
doubts  and  discussions,  arising  from  the  ambiguity  that 
attends  them.  It  requires  great  experience,  as  well  as 
the  command  of  a  perspicuous  diction,  to  frame  a  law  in 
such  clear  and  precise  terms  as  to  secure  it  from  ambi- 
guous expressions,  and  from  all  doubt  and  criticism  upon 


It  is  an  established  rule  la  the  expoution  of  statutes, 
that  the  intention  of  the  lawgiver  is  to  be  deduced  from 
a  view  of  the  whole,  and  of  every  partofastatute, 
taken  and  'compared  together.'    The  real  inten-    *46S 
tion,  when  accurately  ascertained,  will  always 
prevail  over  the  literal  sense  of  terms.*     When  the  ei- 

»  a>.  Litl.  79.  •.  ►  p.  300.  '4  Term  ffqi.  793. 

*  Ca.  Lilt.  381.  a.    Mtnhall,  Ch.  J,  13  inrnlio.  333.    Mwon  t.  Finch, 
2  S^HMMUn'*  IIL  B.  334. 

•  Thompaon,  Cb.  J.,  in  Ths  People  t.  Utica  loa.  Co.  15  ArtMM,  SSOk 
WhitDoy  T.  WhibiBy,  14  Mmm.  S.  SO. 
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pressioQ  in  a  statute  is  special  or  particalar,  but  the  rea- 
soQ  is  general,  the  expression  should  bedeemed  geoeraL* 
Scire  leges,  non  Hoc  ett  va^  eonun  tenere  Med  vim  ac  potet' 
Uitem,  and  the  reason  and  intention  of  the  lawgiver  will 
control  the  strict  letter  of  the  law,  when  the  latter  would 
lead  to  palpable  injustice,  contradiction  and  absurdity. 
This  was  the  doctrine  of  Modestinus,  Bcsevola,  Paulus 
and  nipianue,  the  most  illustrious  commentators  on  tbe 
Roman  law.ii  When  the  words  are  not  explicit,  the 
intention  is  to  be  collected  from  the  context,  from  the 
occasion  and  necessity  of  the  law  from  the  mischief  felt) 
and  the  objects  and  the  remedy  in  view;  and  the  inten- 
tion is  to  be  taken  or  presumed,  according  to  what  is 
consonant  to  reason  and  good  discretion.^  These  rules, 
by  which  the  sages  of  the  law,  according  to  Flowden,' 
have  ever  been  guiiled  in  seeking  for  the  intention  of  tbe 
legislature,  are  maxims  of  sound  interpretation,  which 
have  been  accumulated  by  the  experience,  and  ratified 
by  the  approbation  of  ages. 

The  words  of  a  statute,  if  of  common  use,  are  to  be 
taken  in  their  natural,  plain,  obvious  and  ordinary  signi- 
fication and  import;*  and  if  technical  words  are  used, 
they  are  to  be  taken  in  a  technical  sense,  unless  it  clearly 
appearsfromtbecontextiorother  parts  of  the  instrument, 
that  the  words  were  intended  to  be  applied  differently 
from  their  ordinary  or  their  legal  acceptation/    The 


'  iOOt.  101.  b. 

k  Dig.  1.  3.  IT.    Ihid.  lib.  37.  1.  13.  3.     MaUiiela  int. 
MTTHlil  vitctrt  textl—Loti  Cok«. 

'  10  Co.  57.  b.  a  Cb.  7.  Pload.  10.  57.  350.  363.  Eyre,  Ch.  J.,  in 
Boullun  V.  But).  I  H.  Black:  499.    Maraball,  CL  J..  9  WImtim,  189. 

«  FUnnd.  305. 

•  Minhall,  Ch.  J.,  1  Whtatm,  3SG.    Lord  Temerden,  S  £.  4-  Aid,  539. 

r  Cerlainty  lo  a  certtin  inlent  in  geneni,  ii  ordtnirity  ■afficient  JD  Um 
eoniAnicltun  of  atatutei.  The  words  are  lo  be  taken  in  Ifae  ibiih,  lay  llw 
jodgn  in  Vermont,  that  wouid^convcy  the  meaning  rsqajred,  to  alt  man  of 
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current  of  autbority  at  the  present  day,  said  Mr.  Justice 
BroD9oii,*  is  in  iavour  of  reading  statutes  according  to 
the  natural  and  most  obviooa  import  of  the  language, 
without  resorting  to  subtle  and  forced  constructions,  foe 
the  purpose  of  either  limiting  or  extending  their  opera- 
tion. Asavingclauseinastatuteis  to  be  rejected,  when 
it  ia  directly  repugnant  to  the  purview  or  body  of  the  act, 
and  could  not  stand  without  rendering  the  ax;t  inconsist- 
ent and  destructive  of  itself.''  Lord  Coke,  in  Alton 
Wood's  case,"  gives  a  particular  illuslration  of  this  rule, 
by  a  case  which  would  be  false  doctrine  with  us,  but 
which  serves  to  show  the  force  of  the  rule.  Thus,  if  the 
manor  of  Dale  be  by  express  words  given  by  statute  to 
the  king,  saving  the  right  of  all  persons  interested  there- 
in, or  if  the  statute  vesu  the  lands  of  A.  in  the  king,  saving 
the  rights  of  A.,  the  interest  of  the  owner  is  not 
*8aved,  inasmuch  as  the  saving  clause  is  repug-  *483 
nant  to  the  grant;  and  if  it  were  allowed  to  ope- 
rate, it  would  render  the  grant  vain  and  nugatory.  But 
there  ia  a  distinction  in  some  of  the  books  between  a 
saving  clause  and  a  proviso  in  the  statute,  though  the 
reason  of  the  distinction  is  not  very  apparent.  It  was 
held  by  all  the  barons  of  the  exchequer,  in  the  case  of 
The  Attomey-QetuTol  v.  TA«  Qovemor  and  Company  of 
Cheliea  Water  WorJa,'  that  where  the  proviso  of  an  act 
of  parliament  was  directly  repugnant  to  the  purview  of 


ordiDiry  dUcecnment  alika,  and  dial  mar  be  called  etrlQin  without  reonr- 
ring  to  poanble  bou  which  do  not  appear.  FairlM  v.  Corinth,  9  Vmamt 
A>p.S69. 

>  90  WtiAtt,  561.  In  Mallan  t.  Hay,  13  Mtmvn  ^  WtMy,  5]],  tb* 
ordinarr  rule  of  eonatruetion  waa  declarad  to  be,  that  wordi  ware  to  be  cod. 
•trued  •eenrdinf  to  their  alHet  and  primarr  accsplaiion,  nnlen,  TrDin  ibe 
eoDteit  of  the  ioBtniinent,  and  the  intention  of  the  perdea,  to  be  collected 
from  it,  ihty  appear  to  be  used  in  a  different  lenie,  or  luileaa  in  their  ttrict 
•ense  they  are  incapable  ofbeing  cerried  into  eSacu 

k  Pltui.  565.    8  Totinl.  Btp.  1»— 16.  •  1  Ci.  47.  a. 

*  Fittg.  B*f.li5.    iOt9  II. 
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it,  the  proviso  should  staod,  and  he  held  a  repeal  of^ 
purview,  because  it  8p<>aks  ihe  last  intention  of  the  lav- 
giver.  It  was  compared  to  a  will,  in  which  the  laller 
part,  if  iocoDsietent  with  the  former,  supersedes  and 
revokes  it.  But  it  ma;  be  remarked  upon  this  case  <^ 
fiizgHhoK,  that  a  proviso  repugnant  to  the  purview  of 
the  statute,  renders  it  equally  Dugalor;  and  void  as  a 
zepugnont  saving  clause;  and  it  is  difficult  to  see  whjr 
the  act  should  be  destroyed  by  the  one,  and  nut  by  (be 
other,  or  why  the  proviso  and  the  saving  clause,  when 
incoDsistent  with  the  body  of  the  act,  should  not  both  of 
ibem  be  equally  rejected.*  There  is  also  a  technical 
distinction  between  a  proviso  and  an  exception  in  a 
statute.  If  there  be  an  exception  in  the  enacting  clause 
of  a  statute,  it  must  be  negatived  in  pleading;  but  if 
there  be  a  separate  proviso,  that  need  not,  and  the  defen- 
dant must  show  it  by  way  of  defence.'' 

Several  ficts  in  pari  materia,  and  relating  to  the  same 
subject,  are  to  be  taken  together,  and  compared,  in  the 
construction  of  them,  because  tbey  are  considered  as 
having  one  object  in  view,  and  as  acting  upon  one  sys- 
tem.    This  rule  was  declared  in  the  cases  of  Rex  v. 


■  Id  SiTingi  ItwUtudon  r.  Hakio,  23  Munt  S.  360,  ii  wu  held,  id  ih« 
MM  wluch  led  tD  gnit  and  tble  diteawioD,  ihKt  >  Mving  cisnse  in  b  siaiiitt, 
1*  tit  form  «/•  frtwitt,  rNtricting  in  ceruia  csMa  the  openiion  of  lb* 
fenenl  l>ngoag;e  of  ihe  enwiing  clauae,  nu  not  *oid,  tbongh  tbs  iiroTiao  Ix 
npngnaiit  to  lbs  genarel  language  of  the  enacting  cliuae.  The  true  prind- 
pte  Badoabudif  ii,  tliai  ihe  soond  inierpretalinn  and  meiaing  of  ihe  atirate, 
oa  a  Tww  of  the  eoacting  eUme,  aaviog  clauee  mud  proTiao,  taken  and 
eonatroed  togetlier,  ii  to  prcTaiL  If  the  principal  object  of  tlie  aot  am  k« 
aeeompliahad  and  ataad,  under  tfaa  reetrietiun  of  the  eanng  clauae  or  proriao, 
tb*  aane  ia  not  to  be  held  roid  for  npngnaac]'. 

k  SpiwM  r.  PbAot,  1  Term,  141.  Abboi,  J.,  I  Bmnnt.  4-  Aid.  ». 
Thibaalt  t.  Oitwon,  If)  Mtetoit  f  ITrMy,  SB.  Id.  740.  The  office  of  ■ 
protieo,  i*  either  to  accept  acHnething  fi«ni  the  enactipf  elauae,  or  to  qnaliiy 
or  reMrain  iia  generalitj,  or  lo  eiclnde  aoma  poaaible  ground  of  niainierpn. 
nUon  of  iu  axuat.  Storr,  J.,  Minia  v.  Uaiud  Statea,  JS  Peleri'  U.  S.  B. 
MS.    Boon  r.  Jnliet,  1  SfmmiCt  Itt.  S.  9U. 
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LoxdaU,  and  the  Earl  of  AiUabury  v.  Pattenon  ,**  and 
the  mle  applies,  though  some  of  (he  statutes  may  have 
expired,  or  are  nol  referred  to  in  the  other  acts.  The 
object  of  the  rule  is  to  ascertain  and  carry  into 
efiect  the  intention ;  and  it  is  to  be  inferred,  that  *464 
a  code  of  statutes  relating  to  one  subject,  was 
governed  by  one  spirit  and  policy,  and  was  intended  to 
be  consistent  and  harmonious  in  its  several  parts  and 
provisions.  Upon  the  same  principle,  whenever  a  power 
is  given  by  a  statute,  every  thing  necessary  to  the 
makJDg  of  it  effectual,  or  requisite  to  attain  the  end,  ia 
implied.  Quando  lex  aliquid  coTicedit,  concfdere  mdeHtr 
ft  id,  per  quod  daKnilw  ad  illmd. 

Statutes  are  likewise  to  be  construed  in  reference  to 
the  principles  ofthe  common  law  ;  for  it  is  not  to  be  pre- 
sumed that  the  legislature  intended  to  make  any  innova- 
tion upon  the  common  law,  further  than  the  case  abso- 
lutely required.  This  has  been  the  language  of  the 
courts  in  every  age ;  and  when  we  consider  the  cott- 
stant,  vehement  and  exalted  eulf^  which  the  ancient 
sages  bestowed  upon  the  common  law  aa  the  perfection 
of  reason,  and  the  best  birthright  and  noblest  inheritance 
of  the  snbfect,  we  cannot  be  surprised  at  the  great 
sanction  given  to  this  rule  of  construction.  It  was  ob- 
served by  the  judges,  in  the  case  of  Stowell  v.  Zouch,*' 
that  it  was  good  for  the  expositors  of  a  statute  to  ap- 
proach as  near  as  they  could  to  the  reEison  of  the  com- 
mon law  ;  and  the  resolution  of  the  barons  of  the  ex- 
chequer, in  Heydan'i  case,*  was  to  this  effect.  For  the 
sore  "and  true  interpretation  of  all  statutes,  whether 
penal  or  beneficial,  four  things  are  to  be  considered : 


■  I  fiMT.  Sf.  445.  Doug.  Btp.  97.  See,  alto,  Vtrnoti'a  Can,  4  Ca.  4. 
4  Ttrm  R.  447.  450.  5  Ih.  417.  Amttm  vnStalnta,  G99.  Thompson, 
Cb.  J.,  15  /ojlnjon,  380.  8.  P. 

k  PUmi.  365.  •  3  Cb.  7. 
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w  What  was  the  comtoon  lav  before  the  act;  what  "W^s  the 
ft\^    mischief  against  which  the  common  law  did  not  pn>- 
V^^  Vide ;  what  remedy  the  parliament  had  provided  to 
x*^^'-^     cure  tbe  defect;  and  the  true  reason  of  the  remedy. 
It  was  held  to  be  the  duty  of  the  juc^s  to  make  such 
a  construction  as  should  repress  the  mischief,  auid  ad- 
vance the  remedy." 

In  the  construction  of  statutes,  the  sense  which  tbe 
contemporary  members  of  the  profession  bad  put  upon 
them,  is  deemed  of  some  importance,  according 
•.466  to  the  maxim  that  *ciUanporanea  exjpotuio  eitjifr- 
tiMtima  in  lege.*'  Statutes  that  are  remediaJ,  and 
not  penal,  are  to  receive  an  equitable  interpretation,  by 
which  the  letter  of  tbe  act  is  sometimes  restrained,  and 
sometimes  enlarged,  so  as  more  efiectually  to  meet  the 
beneficial  end  in  view,  and  prevent  a  failure  of  tbe 
remedy.  They  are  construed  liberally,  and  ttUra  bat 
not  contra  the  strict  letter.<=  This  may  be  illustrated  in 
the  case  of  the  registry  acts,  for  giving  priority  to  deeds 
and  mortgages,  according  to  the  dales  of  tbe  registry. 
If  a  person  claiming  under  a  registered  deed  or  mort- 
gage, had  notice  of  tbe  unregistered  prior  deed  when 
he  took  bis  deed,  and  procured  tbe  registry  of  it  in  order 
to  defeat  tbe  prior  deed,  he  shall  not  prevail:  with  bis 


■  This  ii  eip»ciBlly  tbe  com  m  to  sutuUu  which  ralala  to  mstten  tf 
pablic  uiiliCy,  u  lo  cBUbliihrneatB  oT  pieir,  cbariir,  sduoiion  knd  public 
irapravamenti.     Magdilsn  College  caae,  11  Ce.  71.  b. 

*  Whers  the  penning  of  a  ilstate  is  dubioiu,  long  umigc  Ma  juat  mediBn 
to  expuuod  it  by,  torju*  tt  nanon  lequaidi  ue  goTerned  by  wage.  Tto 
EtMaaiog  of  thioga  ipoken  or  written  maat  be,  la  il  hath  been  conalanllr  re- 
ceived to  be,  lakoti  from  common  acceptsliDD.  Ch.  J.  Taughan,  in  Sbep- 
ptrd  V.  Goinold,  TaK^ i.  Btp,  169.  A  conlemporaif  eipoeiEion,  CTcn  af  tba 
oonaiituUnn  of  ihe  United  Suiea,  pnctiaed  and  acqiuaaced  in  for  a  pniod 
of  rears,  fiiea  ihe  conMmctioD.  Stewait  t.  Laird,  I  CroneK  S199.  Manin 
T.  Hunur,  1  WhemtBa,  304.  Cobeiu  v.  Comn.  of  Viigiiiia,  6  m*mtM, 
S64. 

•  DmarrU  an  SMultt,  736. 
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prior  registry,  because  that  would  be  to  coanteract  tbe 
intent  aad  policy  of  tbe  statutes,  whicb  were  made  to 
prevent  and  not  to  upbold  frauds.  Statutes  are  some- 
times merely  directory,  and,  in  that  case,  a  breach  of 
tbe  direction  works  no  forteitnre  or  invalidity  of  tbe 
thing  done ;  but  it  is  otherwise  if  the  statute  be  impe- 
rative.' 

If  an  act  be  penal  and  temporary  by  tbe  terms  or   ] 
nature  of  it,  tbe  party  offending  must  be  prosecuted  and  n 
panisbed  before  the  act  expires,  or  is  repealed.  Though 
the  ofience  foe  committed  before  tbe  expiration  of  the  act, 
the  party  cannot  be  punished  after  it  has  expired,  unless 
a  particular  provision  be  made  by  law  for  the  purpose.^ 


■  To  iourprti  ■  surute  itrictlj,  U  to  mdhera  precUelr  to  die  wordi  or  let. 
ler  of  tbe  law,  whicb  iDcludee,  of  conne,  fewer  paiiicnlm  thin  a  freer 
Gonatruclion.  To  interprot  it  liberallf.  largely  or  comprobensivDly,  ii  to 
carry  tbe  meaoing  of  the  lawgivei  iota  more  complete  eflecl  ifaao  n  confined 
inlerprelatioD  would  allow.  It  May  be  termed  the  rational  iDlarprelation. 
Butitrfarth't  Intl.  b.  3.  c  T.  aec  3—11.  The  geneitl  nie,  aiBH  in  tbe 
conetructioD  of  a  cmttilution  ia,  ibal  where  il  giTea  a  general  power,  or  en. 
joina  a  duty,  it  gWea  by  implication  ever;  particular  power  neceaaary  Tot 
(he  exsrciae  or  the  one,  or  the  performance  of  the  odier.  Bat  tf  the  meaiM 
tor  the  eiBtciae  of  the  power  be  alao  giantedi  do  other  or  dlflerent  meana 
or  powen  c^  be  implied.    Field  t.  The  People,  9  Seomtnm'*  lU.  £.  79. 

k  Miller's  Mac,  1  Wn.  Black*.  Sep.  451.  Marahall,  Ch.  J.,  in  Yeaton  t. 
tJnited  State),  5  Cranei,  SBl.  The  Irreaiatible,  T  Wlifiion,  551.  The 
Uoited  Sialaa  t.  Faaamore,  4  DaUaa,  3T2.  United  Scatea  t.  Freaion,  8 
Ptttn,  57.  Tbe  State  v.  Cole,  3  MCerO't  Stp.  1.  Anan.  1  ICaai.  Or. 
Stp.  B4  !%«  Snie  t.  The  Tombeckbee  Bank,  1  Smearft  Ala.  Rep.  347. 
Pope  1.  Lewii,  4  Alahama  R.  N.  S.  48T.  Commonwealth  t.  Maraball,  11 
Pick.  Bcp.  350.  Allen  t.  Farrow,  3  Bailey**  S.  C.  Sep.  584.  The  game  ■• 
to  jadleial  procredinga  begun  under  an  act,  and  not  finiahed  when  it  ia  re- 
pealed. They  cannot  be  paraoed.  I  Win.  BlaekM.Brp.  Ail.  4  rgJ(*,399; 
Wkartan-t  Dig.  709.  n.  &  Bailer  t.  Palmer,  1  TTilTt  N.  Y.  B.S^  Tbe 
proceeding  mnat  bare  been  execnled,  and  not  eiecatoiy,  to  aaTe  it  from  be- 
ing loi(  by  the  repeal.  But  il  aeenu,  that  a  aeaman  in  the  navy,  pat  Duder 
arreat  before  hia  termof  aerrice  expired,  maybe  retained  for  trial  by  a  eonlt 
martial  after  bia  term  bat  expired.  Thia  rale  of  eonatracdon  ia  indiapanaa- 
ble  to  ihe  diacipliae  of  tbe  navy.  Catt  af  Walktr  en  hah.  carp.,  Amme»» 
Jurial,  Ho.  6.  p.  981. 
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If  a  Btatnte  be  repealed,  and  afterwards  ihe  repeal- 
ing  act  be  repeated,  this  revives  the  original  act^ 
and  if  a  statute  be  temporary,  and  limited  to  a  given 
Dumber  of  years,  and  expires  by  its  own  limitation,  a 
statute  which  had  been  repealed  and  supplied  by  it,  JB 
ipto  facto  revived. i>  If,  before  the  expiration  of  tbe 
time,  a  temporary  statute  be  continued  by  another  act, 
it  was  formerly  a  question  under  which  statute  acts  and 
proceedings  were  to  be  considered  as  done.  In  ibe  case 
of  TAe  CoUege  <^  PAytidoMt,'  it  was  declared,  that  if  a 
statute  be  limited  to  seven  years,  and  afterwards  t^ 
another  statute  be  made  perpetual,  proceedings  ought  to 
be  referred  to  the  last  statute,  as  being  the  one  in  force. 
But  this  decision  was  erroneous,  and  contrary  to  what 
bad  been  said  by  PopAont,  Ch.  J.,  in  Dingley  v.  Moor  ^ 
and  all  acts,  civil  and  criminal,  are  to  be  charged  under 
the  authority  of  the  first  act.  Thus,  in  the  case  of  Rex 
T.  Morgan,'  on  an  indictment  for  perjury,  tn  an  affidavit 
to  hold  to  bail,  it  was  laid  to  have  been  taken  by  virtue 
of  ihe  statute  of  IS  Geo.  I.,  which  was  a  temporary  taff 
for  five  years,  and  which  was  afterwards,  and  before  the 
expiration  of  it,  continued  by  the  act  of  6  Geo.  H.,  with 
some  alterations.  Lord  Chief  Justice  Hardwicke  said, 
that  when  an  act  was  continued  by  a  subsequent  act, 
every  body  was  estopped  to  say  the  first  act  was  not  in 
force ;  and  as  the  act  in  question  was  not  altered  in 
respect  to  bail,  the  offence  was  properly  laid  to  have 


>  Cua  of  the  Biihopa,  19  C^  T.  2  fiut.  666.  Dm  t.  Narlor,  3  £b«V. 
lad.  Bip.  33.  M-Nnir  *.  RsKUnil,  1  Bad.  ^  Dn.  Eq.  Cn*.  535.  Coduihm- 
weillh  1.  CbatcbhiW,  Metca^f*  R.  118.  Wheeler  v.  Roberta,  7  Cnsn,  SSI 
A  siatnis  in  Ohio,  of  Febra>r|r  14(h,  1809,  Kiid  of  DUnoii,  of  19th  Jmatvrj, 
1B9G,  ifaoliBbed  the  mle  of  the  coninOD  Uw  sUled  in  the  lixt,  w  lo  Ihe  eon- 
■tructive  reTiTBl  of  repetled  >tBn]ies. 

t  Collin*  V.  Smilh,  6  Wkntan,  994. 

•  LiUletm't  Btp.  913. 

'  Cn.  Mia.  750.  •  Sir.  1066. 
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been  done  against  the  first  act.  In  S^pntan  t.  BeMbat,* 
the  king's  bench  held,  that  ir  a  statute  be  permitted 
even  to  expire,  and  be  afterwards  revived  by  another 
statute,  the  law  derives  its  force  from  the  first  sta- 
tute, which  is  to  be  considered  as  in  operation  by 
tDeaos  of  revival.  If,  however,  a  temporary  act  be 
revived  after  it  has  expired,  the  intermediate  time  is 
lost,  without  a  special  provision  reaching  to  the  inter* 
mediate  time.^ 

*If  a  statute  inflicts  a  penalty  for  doing  an  act,  *467 
the  penalty  implies  a  prohibition,  and  the  thing  is 
unlawful,  though  there  be  no  prohibitory  words  in  the 
sUtute.  Lord  Holt,  in  BarileU  v.  Finer,'  applied  this 
rule  to  the  case  of  a  statute  inflicting  a  penalty  for 
making  a  particular  contract,  such  as  a  simoniacal  or 
usurious  contract ;  and  he  held  that  the  contract  was 
void  under  the  statute,  though  there  was  a  penalty  im- 
posed for  making  it.  The  principle  is  now  setded,  that 
the  statutory  prohibition  is  equally  efficacious,  and  the 
illegality  of  a  breach  of  the  statute  the  same,  whether  a 
thing  be  prohibited  absolutely,  or  only  under  a  penalty.* 

^  4  Ttnt  Bf.  109. 

k  SutBtra  ue  not  cooaidered  to  be  Kp««led  by  impliutim,  unlen  tb* 
repugnancr  beiweaD  the  new  provUion  and  ■  former  ■wtuls  be  plain  and 
UDavtndable.  Foaler'a  caae,  11  Q>.  56.  63.  a.  1  SbL  Srp.  91.  10  Mad. 
Bef.  lis.  arg.  Baenla  Ahr.  lit.  Smtuia,  D.  A  canatrncdon  which  repeala 
Gmawr  aHtnlea  or  lawi  bj  implicalion,  and  dJTMta  long  approTod  ramediafl, 
ia  Dol  to  be  faToared  in  an;  caae.  Cowen,  J.,  3  fiiU,  4T3.  A  atalnlc  cui- 
□ot  be  npealsd  by  aaD-naer ;  While  t.  Boot,  3  Term,  974 ;  Amttu  m 
Sfstulf*,  673 ;  though  it  ia  laid  to  haTe  been  held  in  the  Scoicb  law,  that 
atmtutea  laae  their  force  by  deanatoda  after  aixtj'  yean.  See  Dr.  Irving'* 
/KtnductiM  la  tin  .Studj  ef  tkt  Cnti  Lam,  pp.  193 — 197,  □□  the  doctrin* 
in  Scotltind  derired  from  the  civil  !a<r,  that  lawa  may  be  abrogated  by  long 

•  CarfA.  351.    Sh'mMr,  333. 

<  Benalay  *.  Bignold,  6  Bvn».  ^  AH.  335.  De  BegtiM  r.  Annjaiead,  10 
Biiig.  107.  S.  P.  Dvnit  «■  StatiUe*,  867—680.  The  State  t.  Fletcher, 
5  Ifeia-Httmf.Stf.SS1.  Ever;  eiainte  made  to  redreaaaninjary.giieTane* 
or  mlichiof,  giTea  an  action  to  the  party  aggrieved,  eiibat  expreiely  or  by 
implication.    Tan  Hook  t.  Whillock,  3  Edward*  V.  C.  Btp.  304.    Affim>< 
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The  New-York  Recited  Statulet^  make  tbe  doing  an  act 
contrary  to  a  statate  probibitioo  a  misdemeanor,  though 
no  penally  be  imposed.  Wbether  any  other  punish- 
ment can  be  inflicted  than  tbe  penalty  given  by  tbe 
statute,  baa  been  made  a  serious  question.)*  Tbe  court 
of  K.  B.,  in  Rex  v.  Robimon,*  laid  down  this  distinction, 
that  where  a  statute  created  a  new  oflfence,  by  making 
unlawful  what  was  lawful  before,  and  prescribed  a  par^ 
ticular  sanction,  it  must  be  pursued,  and  none  other ; 
but  where  the  ofience  was  puniBbable  at  common  law, 
and  the  statute  prescribed  a  particular  remedy,  without 
anynegativewords,  express  or  implied,  the  sanction  was 
cumulative,  and  did  not  take  away  the  common  law 
punishment,  and  either  remedy  might  be  pursued.*'  The 

tiTM  in  Btainiee  that  introdues  a  new  rule,  implf  ■  negatin  of  all  ibtt  uixrt 
within  ifae  purriew.  Btb.  Sep.  296.  And  when  a  itatate  limits  ■  thing  lo 
b«  dons  in  s  parliculKT  form,  il  includes  in  iuelf  ■  ne gatife,  vii :  that  it  shall 
not  be  done  otheiwise,  Phned.  SOS.  b.  AfErmitiTe  words  in  a  slatate  do 
■omelimes  impi;  a  negative  of  wliit  is  not  iflirTned,  u  strong);  as  ifox- 
praned.  Nott,  J.,  in  Cohen  t.  MefT,  3  TVnIwwy'*  Btp.  G61.  Tha  woid 
may,  in  a  slaLute,  means  tnutt  or  ihall,  whet:  the  public  interest  or  righa 
are  concerned,  or  the  public  or  third  persona  bars  a  claim,  dtjart,  that  iba 
power  aball  be  exercised.  Alderman  Backwell's  case,  I  Tem.  15S.  King 
T.  Barlow.  3  Salic.  S09.  King  v.  lahsbilanla  of  Derby,  Skimier,  3TD.  Tb« 
King  V.  Mayor  of  Hastings,  1  Dauliag  ^  Byland,  148.  Newbtugh  Turn- 
pike CompaDjF  V.  Miller,  5  Jahiuan't  Ch-  H.  113.  See,  also,  5  OneRB,  199. 
1  Peteri,  64.  9  Porter,  390.  Though  penal  statutes  are  sud  to  be  coo- 
■iTiied  strictly,  yet  tbe  cnurti  are  bound  to  gJTO  effect  to  their  plain  and  ob- 
vious meaning,  and  not  narrow  the  construction.  They  touet  seareh  out  and 
follow  the  troB  intent  of  the  lawgiver.  Builer,  J.,  in  1  Term  101.  Sloiy, 
J.,  in  3  Sumtur,  209.    Pike  v.  Jenkins.  IS  N.  H.  Btp.  365. 

•  VoL  ii.  p.  696,  sec.  39. 

k  If  a  statute  creates  an  offence,  and  does  not  make  il  indictable,  bU 
preicribas  a  penalty,  a  resort  to  an  indiclmoat  is  precluded.  The  State  t. 
Haie,  6  Humpkrey'i  Ttna.  B.  17. 

•  3  Burr.  799.  Almy  v.  Hsrris,  5  /olntDaj'  B.  17S.  Stafford  *.  IngerKiU, 
aRUeiB.3S.  S.P. 

i  By  common  law  acts,  eenlre  hmiu  more* are  indiciabls  ;  bntio  LooJaiana, 
there  is  no  such  mass  ofundeGtied  indictable  offences,  and  no  act  ia  indicia' 
ble  that  is  not  made  a  statute  offence  and  indictable.  The  Stale  t.  Wil. 
liama,  7  Bib.  Btp.  S53. 
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same  distinction  bad  been  declared  long  before ;'  and 
the  proper  inquiry  in  sucb  cases  is,  was  the  doing  of  the 
thing  for  which  the  penalty  is  inflicted,  lawful  or  unlaw- 
fbl,  before  the  passing  of  the  statute  ?  If  it  was  no 
ofience  before,  the  party  ofiending  is  liable  to  the  pen- 
alty, and  to  nothing  else.^  The  distinction  between  sta- 
tutory ofiences,  which  are  taala  prohibita  only,  or  mala 
m  te,  is  now  exploded,  and  a  breach  of  the  sta- 
tute law,  in  either  'case,  ia  equally  unlawful,  and  *468 
equally  a  breach  of  duty ;  and  no  agreement, 
founded  on  the  contemplEition  of  either  class  of  offences, 
will  be  enforced  at  law  or  in  equi^.'^ 

There  are  a  number  of  other  rules,  of  minor  impor- 
tance, relative  to  the  construction  of  statutes,  and  it  will 
be  sufficient  to  observe,  generally,  that  the  great  object 
of  the  maxims  of  interpretation  is,  to  discover  the  true 
intention  of  the  law ;  and  whenever  that  intention  can 
be  indubitably  ascertained,  and  it  be  not  a  violation  of 
constitutional  right,  the  courts  are  bound  to  obey. it, 
whatever  may  be  their  opinion  of  its  wisdom  or  pohcy.' 


>  CoMla'a  MM,  Cn.  J.,  644.    Befina  t.  Wigg,  3  Salic.  4G0. 

k  A  qaoBlioD  wu  riiud  in  ihe  N.  Y,  Diiirict  Court  of  the  Uniled  Slota, 
in  (he  caM  of  The  United  Suiei  v.  Gikte*,  {Nra-Tork  Ltgal  Obtemtr  tot 
Jsauary,  IB46,)  how  br  a  peoal  Hatuta  waa  to  bs  daemed  cuuiulalive,  or  a 
mciG  repeal  of  a  prior  alatute,  and  only  the  aubalilulion  of  inalhei  penally, 
laaviiif!  bolb  peaalliea  or  puniahnienla  to  ba  inQicled.  Tha  qaealion  in  moat 
cawa  naolvea  ilaelf  inlo  an  inquiry  aa  lo  tb^  inieniion  of  ihe  aubwquEDl  law, 
CnmulaiiTa  penalliea,  merely,  do  not  repeal  a  former  alaluta  ;  bniwhen  new 
qualiGcBliona  or  modificalioii*  are  added,  the  repeal  may  be  inferred  ;  and  if 
the  cue  be  not  clear,  aucti  ou^ht  to  be  he  inference,  last  a  person  mighl  be 
twice  pDoished  for  the  aame  offence, 

•  Aubcrt  T.  Maie,  3  Bot.  ^  FalUr,  371.  Cannon  t.  Bryce,  3  Birna. 
j.  Ali.  179.     Daniela,  tx  partt,  14  Vttiy,  191. 

i  Lord  ManB6ald,  in  Fray  T.  Edie.  1  Term,  313.  WiUit't  Stp.  397. 
United  Slalea  t.  Fiiher,  S  Craaek,  399.  Qaotitt  in  ttrbi*  nulla  rtt  amhi- 
guitat,  iki  naUa  izyatilio  centra  eaba  expreua  fenJa  eil ,  The  English 
-odgca  have  frequendy  obaerred,  in  anawer  to  the  remark  thai  ihe  leei'ialure 
meant  ao  and  ao,  that  they,  in  that  cnae,  bare  not  ao  eipreesed  themaelvea. 
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But  it  would  be  quite  visionaiy  to  expect,  in  aaj  code 
of  statute  law,  such  precision  of  thought  and  perspi- 
cuity of  language,  as  to  preclude  all  uncertainty  as  to 
the  meaning,  and  exempt  the  community  from  the  evils 
of  vexatious  doubts  and  litigious  iuterpretations.  Lord 
Coke  complained,'  that  in  his  day  great  questions  bad 
oftentimes  arisen  "  upon  acts  of  parliament,  overladen 
with  provisos  and  additions,  and  many  times  oa  a. 
sudden  penned  or  corrected,  by  men  of  none,  or  very 
little  judgment  in  law."'> 


•nd  ihsrerora  ihe  muim  appliel,  qmd  mluit  ma  dixit.  "  Where  I  find 
tbs  words  of  a  at&tals  perfectly  cleir,  I  thall  adhere  lo  Ibe  worxia,"  nid 
Denmin,  Ch.  J.,  ia  4  NtvU  §■  Manmag,  436. 

>  Pre/,  to  2  Co.  ' 

k  In  Dougliu  t.  Howland,  34  WendaWt  S.  45—47,  Mr.  Jmtiee  Caw«ii 
hu  eifHBMed  himwlf  with  a  juauce,  tlrenglh  and  truth,  on  the  autijecl  of  iba 
interpretation  of  ilatutes,  worthy  lo  be  iranaciibed.  "  We  cannoi,"  be  ob> 
aervea,  "e»ca|je  the  power  of  oonatruciion,  bo  long  aa  we  bave  ijndicial 
ayatein.  Welt  known  rules  in  ihe  conaliuction  of  alalatea  onght  not  to  btt 
departed  from.  Slatulea  id  aSmiance  of  the  comtnon  taw,  or  in  affinoance 
of  judicial  conalruction  upon  a  former  atalule,  ought  not  lo  be  heldcD  a  de- 
vintioD  from  the  former  law,  ualessil  be  obrioualy  ao.  There  is  scarcely  anf 
branch  of  legal  policy  more  worthy  of  being  enforced,  then  that  which  aim* 
to  keep  the  tawa  of  a  nation  the  aame  in  all  reapecia  from  one  age  to  anolher, 
except  in  points  whero  change  becomea  absolutely  necessary.  Time,  aajn 
Lord  Kale,  is  wiiar  than  all  the  wits  in  Ihe  world,  toA  the  law  which  haa  been 
tried  by  Jt  has  iha  highest  poaathle  eridence  in  its  tsrour.  Time  ia  the  school- 
masier  which  teaches  law  most  efleciually,  and  withonl  which  it  cannot  be 
generally  known.  In  the  Nea-  Turk  BtvUid  StaUUe*  of  IS30,  a  vax  deal 
ia  made  up  of  ensclmBnta  intended  metel;  to  repeat  what  had  been  decided 
by  onr  own  or  the  Enghsh  courts.  But  changee  in  the  langnage  of  Ibe  re- 
porla,  or  rales  of  court,  or  the  old  statu  tea,  occur  at  every  step  of  the  rerision. 
All  the  general  acta  were  remodelled.  An  arrangement  more  scieDllGc,  ■ 
style  improved  in  elegance  and  simplicity,  were  aougbl  to  be  introduced 
thro'ighoul  the  whole  ;  hence  short  paragraphs,  made  up  of  abort  tenleacea, 
generalities,  ellipses,  com  plications,  equivalent  words  or  Iranslationa,  for  old 
and  well-delinad  technical  term!.  In  short,  the  old  costume  was  diamiased, 
and  that  of  the  civil  coda  of  France  adopted  as  nearly  as  could  be.  Yet  1 
take  il  that  the  main  subaiance  of  what  we  had  before  was  always  intended 
to  be  retained.  The  revision  wna  mainly  a  re-enactment  or  codification  of 
tha  anbaiBiicB,  the  principle  of  what  we  hid  before,  thoogh  I  admit  (he  ideo- 
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Various  and  discordant  readings,  glosses  and  com- 
mentaries, will  inevitably  arise  in  ihe  progress  of  time, 
and,  perhaps,  as  often  from  the  want  of  skill  and  talent 
in  those  wbo  comment,  as  in  those  who  make  tbe  law. 
Though  the  French  codes,  digested  under  the  revolu- 
tionary authority,  are  distinguished  for  sententious  bre- 
vity, there  are  numerous  volumes  of  French  reports 
already  extant,  upon  doubtful  and  difficult  questions, 
arising  within  a  few  years  after  those  codes  were  pro- 
mulgated.* 


lily  ctiDDOl  eeuly  he  uceruined  in  very  maay  inslancea.  Il  cannot  be  ihit 
ihc  forraal  disogea  i.  have  msntianed  meani  a  change  in  aubatance.  Ttia 
mnamiittiian  of  b  principle  of  the  common  Uw,  or  a  nile  of  practice,  into  ■ 
Mamie,  or  an  old  slatule  or  its  receifed  conalruction  into  a  neir  one,  without 
a  palpahls  desiga  la  depart  from  ihe  fonner,  oagiil  nul  ii>  be  considered  u  ■ 
departure.  We  are  tliea  left  where  we  word,  with  all  ihii  old  helpa  about  na, 
the  old  lights  burning.  Il  hu  been  a  settled  rule,  in  re«pecl  to  the  rerision,  ia 
IBOl,  of  the  old  atNtutee,  thai  where  the  law  waa  anieRedenlly  aettled  by  clear 
expteuiona  or  adjudicaliona,  die  mere  change  of  phraaaobgjr  woa  not  to  b» 
conalrued  a  change  of  ihe  law,  unlen  auch  phraseology  evidenily  purpotlrd 
an  inlanlion  to  work  n  chan^  Case  of  Yatee,  4  Johnton'i  B.  359.  Taylor 
V.  Dalancey,  3  Coiitr*'  C.  in  Error,  150, 151.  If  such  wu  the  rule  of  con- 
atrucIioD  ludet  the  retiiioD  of  1801,  which  proceeded  by  cnuiiau*  and  pro* 
dent  BtepB,  fearful  to  go  evea  beyond  a  change  of  orthography,  what  ahall  we 
*ay  of  an  age  when  there  ittiierallyamaniB  forcbangipgeveirlawin  boidd 
way?" 

We  are  reminded  by  these  remarks  of  the  principle  of  Soloo,  the  Athenian 
lawgiTer,  that  it  was  better  la  reiaio  old  lawi,  even  though  in  some  retpeed 
objectionable,  than  to  he  always  eager  to  change  them  for  new  ones,  thou^ 
possibly  superior.  Little  or  no  contidonce  can  be  placed  in  the  authority  of 
laws  which  ara  incessantly  altered,  remodelled  and  cichanged ;  and  that 
those  only  which  have  been  sanctioned  and  established  by  long  usage,  and 
under  which  the  cilitens  had,  as  it  were,  been  bom  and  edaca led,  were  likely 
to  be  religiously  observed.  SchSmaa'i  Diitirtaiiini  on  iht  Attanhlitr  »f  tkt 
Athrmaia,  Cambridge,  1637.  p.  S4D. 

*  The  UvnuU  du  Palais,  primlttnt  la  Juritpntdmct  de  la  Cata  it 
Caualion,  tt  dei  Caun  Soyalei,  tar  CapplUatim  it  tons  Ui  Codet  Ran- 
fai«  am  qiulliinit  daittetuei  tt  digicUe*,  had  amounted,  in  1818,  to 
CAy  valumca  and  upwards.  From  the  lime  of  the  French  revolalion, 
down  to  1638,  there  were  one  hundred  Tolumea  of  staiulory  law  made  in 
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*The  Emperor  Justinian,  in  oae  of  the  edicU 
which  be  published  m  confirmation  of  the  aatho- 
rity  of  the  Pandects,  and  prefixed  to  that  worb,  ex- 
pressly prohibited  the  civihaos  of  bis  time,  and  those 
of  all  future  ages,  from  writing  any  commenlaiy  upon 
bis  laws.'  The  history  of  Justinian's  reign  shows  the 
folly  and  absurdity  of  this  attempt  to  bar  all  future  in- 
novation. Greater  changes  took  place  in  a  few  years 
in  the  laws  and  jurisprudence  of  Jnstinian,  said  Mon- 
tesquieu, than  in  the  three  hundred  years  of  the  French 
monarchy  immediately  preceding  his  time ;  iind  those 
changes  were  so  incessant  and  so  trifling,  that  the 
inconstancy  of  the  emperor  can  only  be  explained  by 
having  recourse  to  the  secret  history  of  Procopius,  where 
he  is  charged  with  having  sold  equally  his  judgments 
and  his  Iaw8> 


•  Stcanda  Prafatio  Dignlarum,  Kc.  91.  In  imilalion  <^  JuBtinimD,  tlu 
king  of  Bavarii,  b;  bii  royal  lauidale  of  October  19tb,  1813,  prohibitBct  lb« 
pablishing  of  any  corameatiries  on  hia  pens!  code,  b;  oScera  of  ■isle  orpri- 
Tata  acboUra.  The  code  of  Frederick  II.  of  Frutaia,  referred  aU  dubiaa 
conatmcliona  of  law  to  ihe  iDlerpretatioa  ofa  law  comminee,  and  the  pro- 
ieaaora  oflaw  ware  not  allowed  lo  leclure  on  the  code.  Doctor  Lieber  nja, 
thai  H.  de  SavigDy  was  (he  firai  Prneaiin  Jariil  who  delivered  iecturo  Mi 
thai  code,  end  he  jiwtly  obaerrea.  Ihat  inlfrprelation  cannot  be  di^pcDNd 
with  wherever  hmaui  lansmtge  is  used,  except  in  maihematica.  The  necei. 
ail]'  of  It  lies  in  the  nature  of  thinga,  of  our  mind,  and  of  our  language,  Ifo 
code  can  provide  for  all  apedGo  caaas,  or  be  an  conatrucled  bb  to  clom  all 
further  inquiry.  In  France,  Bavaria,  Aavtria,  Pmasia,  &c,,  aome  authoii? 
is  always  dBei^naled,  from  whlch,in  doubifiil  rases,  aiplanBUons  shall  be  ob- 
tained ;  and  in  France  and  Prussia,  mnny  large  volumea  of  additions  and  ei- 
planationa  have  been  officially  puhhahed  aiid  added  to  iheir  codoa.  Sea 
Lrgil  and  Faliticat  HtTmmtulia,  by  Fraaci*  Litber,  3d  edit.  Beaton,  1S39, 
pp.  40 — 4G,  and  which  is  a  ireB^ae  replete  wiih  acenraie  logic,  and  clear  and 
Mund  piinclplea  of  inierpreiniion,  applicable  <o  (he  dutiea  of  the  lawgiver, 
and  the  acieace  of  juriapnidenco. 

k  Grandeur  dei  Rmnainitl  ttar  Dteadmct,  c.  90. 

The  beat  digest  thai  I  hnve  aeen  of  the  rules  and  of  the  examples  in  the 
Engliah  law  concemiug  the  conalruclion  of  Btalnies,  is  to  be  found  in  Dwar- 
ria*  "  General  Treatise  on  Ststuies,"  London,  1830,  and  published  sinea  the 
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fint  adition  of  theae  comaeDtariM.  Th«  rulea  an  iUuatntad  bj  cues  drawn 
from  the  whule  bodf  of  tha  rapona,  ancient  and  modem,  in  a  fall  and  Bade. 
factory  niBDam.  See  Dwarri),  c  13  and  13,  from  p.  688  to  780.  Mr.  (now 
Sir  F.)  Dwairia  has  added  to  Us  work  an  eiceUent  atatatoTrhiaior)'  of  the 
Eogliah  law,  from  Magna  Charta  down  to  the  end  of  the  reipi  of  George  IT. 
It  ia  a  tunniDK  eonunenRtfr  on  the  principal  atataMa,  in  whieh  Lord  Coke^ 
celebrated  expoaiiion  of  the  aialatee  In  bia  3d  Inititala,  ■■  fat  u  it  cxtenda, 
ia  eassnliaUr  incorponted. 
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OF    BBPOBTS    OF    JUDICIAL   DECISIONS. 

Hating  considered  the  nature  and  force  of  written 
law,  and  the  geDeral  rules  which  are  applied  to  the  Inteiv 
pretatioa  of  atatules,  we  are  next  to  consider  the  charac- 
ter of  unwritten,  or  common  law,  and  the  evideuce  by 
which  its  existence  is  duly  ascertained. 

The  common  law  includes  those  principles,  usages 
and  rules  of  action,  applicable  to  the  government  and 
security  of  person  and  property,  which  do  not  rest  for 
their  authority  upon  any  express  and  positive  declaration 
of  the  will  of  the  legislature.  According  to  the  observa- 
tion of  an  eminent  English  judge,"  statute  law  is  the  will 
of  the  legislature  in  writing,  and  the  common  law  is 
nothing  but  statutes  worn  out  by  time ;  and  all  the  law 
began  by  the  consent  of  ihe  legislature. 
sjuraof  This  is  laying  dowu  the  origin  of  the  common  law 
i!t.*""*""too  strictly.  A  great  proportion  of  the  rules  and  max- 
ims which  constitute  the  immense  code  of  the  com- 
mon law,  grew  into  use  by  gradual  adoption,  and  re- 
ceived, from  time  to  time,  the  sanction  of  the  couns  of 
justice,  without  any  legislative  act  or  interference.  It 
was  the  application  of  the  dictatesof  natural  justice  and 
of  cultivated  reason  to  particular  cases.  In  the  just 
language  of  Sir  Matthew  Hale,''  the  common  law  of  Eng- 
land ia  "  not  I  he  product  of  the  wisdom  of  some  one  man. 
Of  society  of  men,  in  any  one  age;  but  of  the  wisdom, 


>  Lard  Cfatef  Ja!<t!cB  Wilmot,  3  Wilt.  Bep.  348.  351. 
k  France  la  flotfa't  Abridgment. 
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counsel,  experience  and  observation  of  many  ages  of 
wise  and  observing  men."  And  his  further  remarks  on 
this  subject  would  be  well  worthy  the  consideration  of 
those  bold  projectors,  who  can  think  of  striking  oflF  a  per- 
fect code  of  law  at  a  single  essay.  "Where  the  subject 
of  any  law  is  single,  the  prudence  of  one  age  may  go 
far  at  one  essay  to  provide  a  fit  law;  and  yet,  even  in 
the  wisest  provisions  of  that  kind,  experience  shows  us, 
that  new  and  unthought  of  emergencies  often  happen, 
that  necessarily  require  new  supplements,  abatements 
or  explanations.  But  the  body  of  laws>that  concern  the 
common  justice  applicable  to  a  great  kingdom,  is  vast 
and  comprehensive,  consists  of  infinite  particulars,  and 
must  meet  with  various  emergencies,  and  therefore  re- 
quires much  time,  and  much  experience,  as  well  as  much 
wisdom  and  prudence,  successively  to  discover  defects 
and  inconveniences,  and  to  apply  apt  supplements  and 
remedies  for  them;  and  such  are  the  common  laws  of 
England,  namely,  the  productions  of  much  wisdom,  time 
and  experience."' 

But  though  the  great  body  of  the  common  law  consists 
of  a  collection  of  principles,  to  be  found  in  the  opinions 
of  sages,  or  deduced  from  universal  and  immemorial 
usage,  and  receiving  progressively  the  sanction  of  the 
courts;  it  is,  nevertheless,  true,  that  the  common  law, 


■  Cicero,  in  like  manner,  Mcribed  iha  sxcellsDl  Inltilnles  of  the  Roman 
republic  to  tha  gradual  and  aocceaiiTe  improvemenu  of  lime  nnd  eipErienee ; 
and  he  held  ihat  no  one  miud  waa  equal  lo  the  Uik.  jVoifra  retpublKo  mm 
uniut  tutl  ingtnie  td  nulloruni ;  nee  mut  haninU  vita  ltd  aliquul  centtt. 
lula  taealit  tt  xlatibut—nequt  euncta  iagenia  eanlata  in  anum  tantam 
flMw  uno  temport  providtTt,  ul  omnia  eompltettTtBlur  line  rtrum  uiu  (I 
vtluttalc.  Be  Btpub.  lib.  3.  1.  Nee  ttrnpurtM  uniu  itic  ioninia  enr  con. 
4titatiBtieM  teipahlitt.  lb.  2.  91.  The  Soman  afalem  of  law,  aays  M, 
ValiUn,  waa  not  the  reaull  of  philosophical  (haorias  conceived  a  priari,  but 
alowlf  elabotated  by  every  da;  eiperience,  and  confanned,  under  ilie  influ- 
ence ofmaglatialeB  and  juriaconaults,  to  all  the  nsccMiiiei  of  aucieiy. 
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30  far  as  it  is  applicable  to  our  situation  and  govemmeat, 
has  been  recognised  and  adopted,  as  one  entire  systenii 
by  the  constitutions  of  Massachusetts,  New-York,  New- 
Jersey  and  Maryland.  It  bas  been  assumed  by  tbe 
courts  of  justice,  or  declared  by  statute,  witb  the  like 

modifications,  as  the  law  of  the  land  in  every 
•473     •state.     It  was  imported  by  our  colonial  ancestors, 

as  far  as  it  was  applicable,  and  was  sanctioned  by 
royal  charters  and  colonial  statutes.'    It  is  also  the  estab- 


■  Vid*  tapra,  pp.  343,  343,  and  tbe  opinioni  of  Judge  ChsKi  in  ibe  caae 
of  Tha  tFoitad  Suebb  v.  Womill,  2  DaUat,  394,  nnd  o(  M'Kran,  Ch.  J.,  in 
Morris  t.  VBndaran,  ind  Reapublica  y.  Lonschuupi,  1  Dalloi,  67.  111. 
SlaiuUt  of  PaittrylwHae,  ITIS,  1T7T.  Lamt  of  VermBBi,  c  6,  p.  S7. 
Staiuli  af  Iforii  Canlinfi,niB,  c.  5.  Rnittd  Sfaiutti  if  Harth  CmeUum, 
183T,  vol  i.  p.  110.  SniB  v.  Rollint,  8  N.  Haatp.  M.  550.  SliOmle  vf 
Soath  CoroJitia,  1713.  Ptnona,  Ch.  J.,  in  Commonwealth  t.  Knowlion,  9 
Jtfow.  B.  534.  3(aiy,  J.,  in  Town  of  PawUt  v.  Clark,  9  Cmck,  333.  Stale 
V.  BuchauBD,  5  Harrii  ^  Johiu.  3i5,  35G.  McLearti  i.  McUUin,  10 
Prter**  U.  S.  Sep,  631.  63S.  Tba  conBiiiotion  of  Kew-York,  of  1777,  de. 
clared,  Ihal  auch  parts  of  (he  commun  taw  of  England,  and  of  the  atatule  law 
of  England  and  Great  Brittin,  as,  togelher  with  tbe  bcib  oI  ihe  colonial  leg)*, 
lalnre,  fornied  tbe  law  of  ihe  colony  on  the  19lh  of  April,  1775,  Bhanld  con. 
linue  10  be  ihc  law  of  the  stale,  subject,  &«.  So  the  common  law  and  itacuta 
law.  of  England  were  referred  to  in  Minoori  by  the  acalute  of  14lli  January, 
161G,  D8  pan  of  the  known  and  eiialiog  law  of  the  territory,  ao  far  an  iln 
same  waa  conaiBient  with  Ihe  law  of  the  territory,  and  whicfa,  in  a  modified 
degree,  wu  the  Spanish  law.  The  comman  and  stalule  Inn  of  England, 
prior  to  the  fourth  year  of  Jamea  L,  and  of  a  general  naiuie,  ware  adopted 
by  (he  eonvemion  of  Virginia,  in  1776,  and  in  1795  and  1605,  by  the  govenl. 
mont  of  Ohio;  and  euch  is  ihe  aubalance  of  the  statute  law  of  ArkanaM- 
3  Arkaruai  S.  306.  But  the  Ohio  stalule  wss  repealed  in  1606.  In  ihe 
Sreittd  StBt¥lf»  ofllliiiaU,  published  in  1839,  il  was  declared,  that  the  com. 
man  law  of  England,  and  the  Engiiah  statutes  of  a  general  nature  made  in 
aid  of  it,  prior  to  the  founh  year  of  Jamej  I.,  with  the  exception  of  tfaoae 
concerning  usury,  were  lo  bo  rules  of  decision  until  repealed.  In  18IB,  the 
common  law  was  adopted  by  statute  in  the  stale  of  Indiana,  and  in  1835,  in 
Missouri,  undtr  the  same  limitationB ;  and  it  is  understood,  ibal  the  cocn. 
mon  law  nnd  the  statute  law  uF  England,  down  to  the  year  I77E,  and  appli. 
cable  to  their  conslituiion  and  circumatances,  are  the  law  in  tbs  elates  of 
Miaitiuippi  and  Georgia.  In  the  latter  state  the  aame  was  deelaird  to  be  in 
force  by  itie  aiatulo  of  February  95ih,  IT84.    So  ihe  common  law  of  &g. 
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lished  doctrine,  that  Engliah  statutes,  passed  before  the 
emigrationof  our  ancestors,  and  applicable  to  our  situa- 
tion, and  in  amendment  of  the  law,  constitute  a  part  of 
the  common  law  of  this  country.* 


land  and  the  siaiute  Uw  o[  Englaad,  prior  to  1760,  wera  adopted  by  ataiuie 
in  Vermont,  so  fat  as  ibey  were  not  repugoant  to  the  cooaiitutinn  or  etatuie 
lawofibeitate. 

>  Pilleraaa  t.  Winn,  5  Peterif  U.  S.  Eep.  333.  Sackett  v.  Sackelt,  8 
Pick.  Stp.  309.  Opinion  of  Cranch,  Ch.  J.,  in  the  cue  ex  paTtt  Walkint,  7 
ftln-f"  ITlSflfj.  App.pp.976,977.  Bogardkw  ».  Triaity  Cbaich,i  Faigi't 
Stp.  198.  The  heirs  of  Gerard  T.  The  City  of  Philadelphia,  4  Sawlt,  333, 
Gibson,  Ch.  J.  Statute  of  North  Coralina,  1778,  and  see  the  preface  to  the 
lit  yalameortheAeEindSfBlufMe/^TDrfACaroliRd,  1837.  About  the  year 
1750,  (he  genernl  aseembly  of  Rhode  latand  adapted  the  principal  atatiitea  of 
England  relalire  to  piupeity  and  to  the  colony,  from  the  ataluie  of  Merton 
dowQ  lo  the  4ih  and  Sih  Anne,  c.  IS.  In  Georgia  the  principal  EngtlBly 
Btatntea  relalive  to  (he  esseniial  righla  of  pereon  and  properly,  from  Magna 
Charta,  iacliiaiie,  down  to  the  period  of  colonial  legialallDn  in  (hia  coantry, 
have  been  copied  and  adopted  almoai  literally.  It  gives  the  appearance  of 
alabiliiy,  dignity  and  certainty  lo  their  atalntory  jnrieprudcnca.  HaUhkiti't 
CadiJUatian  of  tie  Statute  Laa  of  Otorgia,  IMS.  The  Anintf  Slnlulne/ 
Nve-Jertry,  publiehed  in  1847,  eoniiilule  a  plain,  practical  and  excelleat 
code  of  italute  law,  incorporaliag  all  the  enential  parts  of  ibe  Bagliah  end 
colonial  staliilee  prior  to  our  reralniion,  applicable  to  our  cifco instances, 
end  leaving  the  settled  principles  of  the  common  Inw  undisturbed,  or  mora 
■ecarately  defined.  This  hu  been  done  in  several  of  the  other  atatea,  wilb 
fieat  ability,  and  under  the  same  enlightened  and  chastened  spirit  of  modem. 
tion.  Ilwaatheaamepoltcy  (hat  dicliledthealatmerevisiodB  of  New-York, 
in  IBOl  and  1829.  The  rage  for  bold,  reckless  end  presumptuons  inno. 
vation  ao  prevalent  at  this  Aiy,  acting  la  coniempi  of  tlie  uBsgea  and 
wisdom  of  the  common  law,  does  not  seem  to  have  reached  those  statesmen 
who  adopted  the  atatnte  codes  to  which  I  have  sllnded.  A  new  and  im, 
proved  digest  of  the  statute  law  is  quite  a  practicable  and  salutary  reform, 
and  is  to  be  wholly  distinguished  from  the  viaionary  scheme  and  attempt  10 
disturb  and  remodel  the  long  establiihsd  institulionB  and  usages  of  the  wholo- 
body  of  the  commoa  law,  as  is  now  directed  la  be  dona  by  the  revised 
conBtitatinn  of  New.York,  in  1846.  (See  >n/ra,  p.  475.)  The  Revised 
Siatqissof  Massachusetts,  in  1836,  furnish  an  instructive  mode!' of  a  revision 
of  the  stalnle  law,  with  anch  arrDagemenla  and  iiQpTovementB  as  (be  reaaon. 
able  spirit  of  reform  dictated.  Though  I  would  raltaer  prefer  (perhaps 
from  early  propoBaessions)  the  old  and  simple  division  of  statutes  into  chsp. 
(ers  and  aeetions,  with  the  title  and  date  of  each  law,  in  hisloricsl  mni 
chroaological  order,  lo  the  eomplez  BubdivistODS  into  piuu,  atid  titles,  wni 
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,0.     The  best  evidence  of  the  common  law  is  to  be  found 


in  the  decisions  of  the  courts  of  justice,  contained  in  nu- 
merous volumes  of  reports,  and  in  the  treatises  and 
digests  of  learned  men,  which  have  been  multiplying 
from  the  earliest  periods  of  the  English  history  dowo  to 
the  present  time.*  The  reports  of  judicial  decisions 
contain  the  most  certain  evidence,  and  the  most  au- 
thoritative and  precise  application  of  the  rules  of  the  com- 
mon law.  Adjudged  cases  become  precedents  for  fu- 
ture cases  resting  upon  analogous  facts,  and  brought 
within  the  same  reason ;  and  the  diligence  of  counsel, 
and  the  labour  of  judges,  are  constantly  required,  in 


McUona,  wilh  inleitninftble  nunibers  on  the  plan  of  ihe  eantinealal  civilians. 
The  coDgreu  of  JT74  cJaimed  lo  be  enlitled  lo  [be  benefil,  not  onlj  of  ibe 
commoQ  l&w  of  England,  bul  or*ucb  olthe  Englisb  ilatnuiB  aacxwled  stlbe 
time  of  iheir  coloniialion,  and  wbich  iher  l">d  by  experience  reapectively 
foDud  IB  bo  applicable  to  tfaeir  several  local  ind  otber  eircamataacea,  JamuU 
0/ Cbn^rcu,  October  14, 17T4.  Tbianaa  only  declatatory  of  ifae  pnDeiple  in 
the  Eogllah  law,  tbal  Engliih  aubjccu  going  to  «  new  and  uninhabited  codd- 
ti;,  tutj  wilh  [hem.  aa  Ihoir  binbrighl,  the  lava  of  Biiglanil,  eiialiof  when 
the  eolonizaiion  takes  place.  Blankird  v.  GMj,  3  Sidk.  Eep.  iU.  The 
declaiaa  of  the  lords  of  (he  privy  council,  9  F.  ICm  T5.  Dnilon  v.  Howell, 
SAau.  Pari.  dr.  31,  3S.  ]  Blaek*.  Camm.  lOT.  &«e,  alao,  Commonwealth 
V.  Leach,  I  Jlfou.  Rip.  GO.  Same  v.  Knowlton,  S  lltid.  534.  The  rule  is 
diflerenl  upon  the  conquest  of  a  country  ;  ihe  conqueror  may  deal  with  ibe 
inhaliiiBOIt,  and  give  them  what  Uw  he  plesaea,  but  unlil  an  alteralioD  lie 
made,  the  fonner  laws  continue.  Calvin's  esse,  7  Ce.  !T.  The  civil  code 
of  Louisiana,  art.  3591,  and  the  slstula  of  that  slate  of  1BS8,  repealed  ibe 
Spanish,  Roman  and  French  laws  In  force  when  LouiaiaoB  was  ceded  lo  tba 
Uniled  Sutca.  Bui  it  was  held,  in  Reynolds  v.  Swain,  13  Lauitiana  Rtf. 
193,  ihat  this  repeal  only  extended  to  iho  poaiiive,  wrillen  oratatule  laws  of 
those  nations,  introductory  of  n  new  rule,  and  not  lo  those  which  were  mere, 
ly  declanlory,  and  that  it  was  not  intended  to  abrogale  those  prindpUt  </ 
tarn  whicb  hod  been  established  or  settled  by  tbfi  decisions  of  the  courts  of 
justice.  Il  was  therefore  the  daily  practice,  in  ihe  cdutlb  of  Louisisasi 
lu  resort  to  the  laws  of  Rome  and  France,  and  the  commentaries  oa 
(hose  laws,  for  the  elucidation  ofprinciplea  applicable  to  analoeous  cases- 

•  In  1840  the  legislature  of  Connecticut  declared,  that  the  repurta  of  the 
judicial  decisions  of  other  slalea  and  counttiea  Hiioiild  be  judicially  nolicell 
B«  evidence  of  the  comnon  law  in  Mch  state  or  cDuniry, 
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the  Study  of  the  reports,  in  order  to  understand  ac- 
curately their  import,  and  the  principles  they  establish. 
But  to  attain  a  competent  knowledge  of  the  common 
law  in  all  its  branches,  has  now  become  a  very  serious 
undertaking,  and  it  requires  steady  and  lasting  perse- 
verence,  iu  consequence  of  the  number  of  books  which 
beset  and  encumber  the  path  of  the  student.* 
•The  grievance  is  constantly  growings  for  the  "474 
number  of  periodical  law  reports  and  treatises 
which  issue  from  the  English  and  American  press,  is 
continually  increasing  j  and  if  we  wish  to  receive  as- 
sistance from  the  commercial  system  of  other  nations, 
and  to  become  acquainted  with  the  principles  of  the 
Roman  law,  as  received  and  adopted  in  continental 
Europe,  we  are  still  in  greater  danger  of  being  con- 
founded, and  of  having  our  fortitude  subdued,  by  the 
immensity  and  variety  of  the  labours  of  the  civilians.^ 


*  Th«  Damber  of  valumei  of  English  reporu,  eieluMva  of  report!  relaling 
(o  tbe  rourti  of  admiralry,  eleclioiw,  wtllement  cuea  and  Iriib  reporit, 
ftmounl  (IBSS)  id  364  ;  uid  10  rendsr  ibair  conuuta  acceaaible,  the  digealad 
iodeieB  of  iha  modern  r«parla  Bmonnl  lo  33  Tohimea.  Tbe  text  booka,  01 
ti«&tiseB,  amonat  to  1B4  volumea,  and  tba  digeata  and  abridgtnenli  to  67 
volumea,  making  >n  >fae  wbole,  a  copioua  library  ofGlS  votumaa,  in  addition 
to  tbeatamtelaw.  Bn  Hampkreytan  Bid  Frtprrty.ji.  163.  To  iheae  we 
may  add  npwarda  orSOU  Tolumea  ofAmaiicanreporta,  iKatiaaa  and  digeau- 
In  1839  iliere  were  536  valumes  of  Am«ncan  reporti. 

k  M.  CaiDiis  aDDSied  to  hia  Ltttrtt  lur  la  Fn/titwn  t-Jvoait,  a  catalogue 
ofaaleci  bookt  for  a  lawyer'a  libnTr,  which  be  deemed  tbe  moat  naeful  10 
poaseaa  and  underaland ;  and  thai  catalogue,  in  the  edition  of  1T73,  included 
near  3,000  Tolumaa,  and  tnaur  of  them  ponderooa  folioa,  and  not  one  of 
[faeiD  had  any  thing  to  do  with  tbe  Engliab  atatata  or  eommon  law.  It  ia  now 
a  complaint  in  France,  that  (he  crowd  of  reporl*  of  dedaiona  encumber  the 
law  librariea ;  and  M.  Dupin,  in  hia  Jurupndeiiet  dn  Amtt,  adit.  1899, 
alludea  to  the  immenaii;  of  aueh  collecliona,  and  the  great  ahuaaa  to  wl^h 
ihal  apecies  of  jurigprndenca  ia  anbjeet.  Hia  aeleet  law  library,  for  the  nw 
of  law  atadenta  and  f  oiiog  advocatea,  contained  tbree  hundred  and  fony- 
three  Tolumei.  One  great  abuae  in  the  practice  of  reporting  ia,  that  there  ia 
no  very  carafiil  aeleolion  of  deciaiona  which  are  only  worlb]'  to  be  repivted, 
bat  every  adjudicatioo,  ihoagh  vpoa  eommonplMe  leaning,  and  apon  poinii 
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It  is  necesaaiy  tbat  the  student  should  exercise  much 
discretion  and  skill,  in  the  selection  of  tbe  books  which 
he  ia  to  peruse.  To  encounter  the  whole  mass  of  law 
publications  in  succession,  if  practicable,  would  be  a 
melancholy  waste  or   misapplication  of  strength  and 

time. 
*475        *Lord  Bacon,  in  the  aphorisms  annexed  to  his 

treatise  J)e  Avgmentit  Scimtianim,  speaks  of  the 
necessity  of  a  revision  and  digest  of  the  law,  in  order 
to  restore  it  to  a  sound  and  profitable  state,  whenever 
there  has  arisen  a  vast  accumulation  of  volumes,  throw- 
ing the  system  into  confusion  and  uncertsdnty.  He 
even  made  a  proposition  to  King  James,  "  touching  the 
compiling  and  amendment  of  the  laws  of  England," 
and  ofiered  his  services  "  to  compile  a  digest  of  the 
laws."  The  evils  resulting  from  an  indigestible  heap 
of  laws,  and  legal  authorities,  are  great  and  manifest. 
They  destroy  the  certainly  of  the  law,  and  promote 
litigation,  delay  and  subtilty.  The  professors  of  the 
law  cannot  afibrd  the  expense  and  time  necessary  to 
collect  and  study  the  volumes,  and  they  are  obliged  to 
rely  loo  much  on  the  second-hand  authori^  of  Digests 
— ipse  advocatia,  cvm  tot  liiro$  per  Ugere  et  rmcere  turn 
pottit,  compendia  lectatur — gUtta  forlaste  aliqua  bona.* 
The  period  anticipated  by  Lord  Bacon  seems  now  to 
have  arrived.  The  spirit  of  the  present  age,  and  the 
cause  of  truth  and  justice,  require  more  simplicity  iQ 
the  system,  and  that  the  text  authorities  should  be  re- 
duced within  manageable  limits ;    and  a  new  digest  of 


which  hive  been  >gwa  aod  tgnn  deoided,  ii  lunsllr  giian  in  one  promites- 
omjataB.  Lwd  Buon,  in  hi>  propoiitiiiD  for  ibe  smendnieDt  of  Um  U», 
WNjiy  ncomDianded  "  ihat  Jtomauymia,  u  JnatmiiA  callad  ihem,  (lut  ia. 
cuo  m«nilr  orilention  and  repetition,  ba  puiged  iirar-'' 

■  faeon'*  JpAonmu,  Dt  aeatmaiatietia  Ugum  »»»,  Aph.  No.  53 — 58. 
Dt  MTU  diftttU  Itgum,  Aph.  No.  59 — 64.  De  triftaribut  auOuiaid; 
Aph.  No.  7B. 


igitized  by  Google 


Lm.  XXI]  municipal  law.  475 

the  whole  body  of  the  American  common  lav,  upon 
the  excellent  model  of  Comyn's  Digest,  and  executed 
by  a  like  master  artiat,  retaining  what  is  applicable) 
and  rejecting  every  thing  that  is  obsolete  and  inapplica^ 
ble  to  our  institutions,  would  be  an  immense  public 
blessing.* 

A  solemn  decision  upon  a.  point  of  law,  arising  in 
any  given  case,  becomes  an  authority  in  a  like  case, 
because  it  is  the  highest  evidence  which  we  can  have 
of  the  law  applicable  to  the  subject,  and  the  judges  are 
bound  to  follow  that  decision  so  long  as  it  stands  unre- 
versed, unless  it  can  be  shown  that  the  law  was  mis- 
understood or  misapplied  in  that  particular  case.  If  a 
decision  has  been  made  upon  solemn  argument 
and  mature  deliberation,  the  presumption  is  in  'fa-  •iVe 
vour  of  its  correctness ;  and  the  community 
have  a  right  to  regard  it  as  a  just  declaration  or  expcH 
sition  of  the  law,  and  to  regulate  their  actions  and  con- 
tnicla  by  it.    It  would  therefore  be  extremely  incon- 

>  In  (be  Sniatd  Conttitutioa  ef  Nea-Tork,  of  1846,  art  I.  sec.  17,  there 
ii  m  pro*inon  made  for  a  digeat  of  iba  whole  body  of  ihe  tawi  of  tbe  alale, 
wbich  niakea  it  the  iaxy  i<f  iba  legislalara  to  appoint  three  commia- 
aioneiB,  to  reduce  into  a  written  and  syaleaalic  code  tbe  wboJe  body  of  the 
law  of  the  auie,  or  ao  much  and  aucb  parti  ibereor,  *a  to  (he  commiaaionera 
•hall  aeem  practicable  and  expedient,  and  la  report  thcraon  to  the  legialalare. 
lb  leiislaiure  i>  likcwiee  to  appoint  three  commiaaioneii,  who  are  to  ra- 
viae,  reform,  aimpliij  and  abridge  tbe  rulea  of  practice,  pleadinga,  forma  and 
proeeedinga  of  the  courla  of  record  in  New- York,  and  report  thereon.  ArU 
6.  rec.  31.  In  England,  the  elntute  of  1  snd  3  Vict.  c.  110,  empowered  the 
judgea  to  deviie  and  frame  tbe  forma  of  write  to  be  need  in  the  practice  of 
the  coarli.  Thia  proTision  in  Ihc  Engliah  atatuie  ahowa  wiadom  in  the  aa- 
IscliDn  of  the  agenia  who  are  to  refonn  tbe  praclice,  and  a  caulioua  modera- 
tion in  guiding  and  limiting  their  diacretion.  The  Btport  af  tht  cammiM- 
tiTiur*  appoinltd  to  revite  lie  civil  eadt  af  Pennrylvania,  Jantary,  1B35, 
alao  showed  much  cantion  in  touching  the  law  of  real  property;  and  ibey  ap- 
peared (olicitoua,  rather  to  expand  and  mould  the  old  law  and  ^le  old  acliona 
to  existing  clrcumaiancaa  and  the  aiate  of  aociety,  than  to  abolish  Ihem. 
Their  object  clearly  appeared  to  reform  and  not  to  inuorate,  and  thit  it  what 
good  aeiue  and  «age  eiperience  dictate. 
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venient  to  tiie  public,  if  precedents  were  not  duly 
regarded,  and  implicitly  followed.  It  ia  by  the  noto- 
riety and  stability  of  such  rules,  that  professional  men  cao 
give  safe  advice  to  those  who  consult  them ;  and  people 
in  general  can  venture  with  confidence  to  buy  and  trust, 
and  to  deal  with  each  other.  If  judicial  decisions  were 
to  be  lightly  disregarded,  we  should  disturb  and  unsettle 
the  great  landmarks  of  property.  When  a  rale  has 
been  once  deliberately  adopted  and  declared,  it  ought 
not  to  be  disturbed,  unless  by  a  court  of  appeal  or  re- 
view, and  never  by  the  same  court,  except  for  very  co- 
gent reasons,  and  upon  a  clear  manifestation  of  error; 
and  if  the  practice  were  otherwise,  it  would  be  leaving 
us  in  a  stale  of  perplexing  uncertainty  as  to  the  law-* 
The  language  of  Sir  William  Jones'*  is  exceedingly 
forcible  on  this  point.  "  No  man,"  says  he,  "  who  is  not 
a  lawyer,  would  ever  know  how  to  act ;  and  no  man 
who  is  a  lawyer  would,  in  many  instances,  know  what 
to  advise,  unless  courts  were  bound  by  authority  as 
firmly  as  the  Pagan  deities  were  supposed  to  be  bound 
by  the  decrees  of  fate." 

Throughout  the  whole  period  of  the  Year  Books, 
from  the  reign  of  Edward  III.  to  that  of  Henry  VIL 
the  judges  were  incessantly  urging  the  sacredness  of 
precedents,  and  that  a  counsellor  was  not  to  be  heard 
who  spoke  against  them,  and  that  they  ought  to  judge 
as  the  ancient  sages  taught.  If  we  judge  against 
former  precedents,  said  Ch.  J.  Prisot,"  it  will  be  a  bad 
example  to  the  barristers  and  students  at  law,  and  they 
will  not  give  any  credit  to  the  books,  or  have   any  faith 


•  IG  Mm.  Bep.  403.    SO  11.  72a.     Urd  Chsncellot  Puker.  1  P.  Wm. 
453.    ABhhurat.J.,Trtrin,413,    LardTcnierden.3  5.  ^.<l<(«f]i.  17.     BmI, 

Ch.  J.,  3  Bii^httm,  588.    Cowen,  J.,  98  WemUlVi  B.  341. 
k  /una*'  Btut)  DM  Bttilmtnt,  p.  46. 
•33  Un.VI.il. 
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in  them.  So  the  court  of  king's  bench  observed  in 
the  time  of  Jsmes  I.,'  that  the  point  which  had 
been  often  adjudged  "ought  to  rest  in  peace.  •477 
The  inviolability  of  precedents  was  thus  in- 
culcated at  a  period  which  we  have  been  accustomed 
to  regard  as  the  infancy  of  our  law,  with  as  much 
zeal  and  decision  as  at  any  subsequent  period. 

But  I  wish  not  to  be  understood  to  press  too  strongly 
the  doctrine  of  uare  decisis,  when  I  recollect  that  there 
are  more  than  one  thousand  cases  to  be  pointed  out  in 
the  English  and  American  books  of  reports,  which  have 
been  overruled,  doubted  or  limited  in  their  application. 
It  is  probable  that  the  records  of  many  of  the  courts  in 
this  country  are  replete  with  hasty  and  crude  decisions ; 
and  such  cases  ought  to  be  examined  without  fear,  and 
revised  without  reluctance,  rather  than  to  have  the  cha- 
racter of  our  law  impaired,  and  the  beauty  and  harmony 
of  [he  system  destroyed  by  the  perpetuity  of  error.  Even 
a  series  of  decisions  are  not  always  conclusive  evidence 
of  what  is  law;  and  the  revision  of  a  decision  very  often 
resolves  itself  into  amere  question  of  expediency,  depend- 
ing upon  the  consideration  of  the  importance  of  certainty 
in  the  rule,  and  the  extent  of  properly  to  be  aSected  by 
a  change  of  it.  LordMansfieldfi-equendy  observed,  that 
the  certuniy  of  arule  was  oflenof  much  more  importance 
in  mercantile  cases  than  the  reason  of  it,  and  that  a  set- 
tled rule  ought  to  be  observed  for  the  sake  of  properlyj 
and  yet,  perhaps,  no  English  judge  ever  made  greater 
innovations  and  improvements  in  the  law,  or  felt  him- 
self less  embarrassed  with  the  disposition  of  the  elder 
cases  when  they  came  in  his  way,  to  impede  the  opera- 
don  of  his  enlightened  and  culuvated  judgment.  The  law 
of  England,  he  observe<l,  would  be  an  absurd  science, 
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were  it  founded  upon  precedents  only-  Precedents 
were  to  illustrate  principles  and  to  give  them  a  fixed 
certainly.  His  successor,  Lord  Kenyon,  acted  like  a 
Roman  dictator,  appointed  to  recall  and  reinvigorate  the 
ancient  discipline.  He  controlled  or  overruled  several 
very  important  decisions  of  Lord  Mansfield,  ils  danger- 
ous innovations,  and  on  the  ground  that  tbey  had  depart- 
ed from  the  precedents  of  former  times,  and  dUtarbed 
the  landmarks  of  property,  and  had  unauthorized  ly  su- 
peradded equity  powers  to  a  court  of  law.  "Xt  is  my 
wish  and  my  comfort,"  saidf^at  venerable  judge,  "to 
stand  luper  antigmu  tiiat.  I  cannot  legislate,  but 
•478  by  my  •industry  I  can  discover  what  our  prede- 
cessors have  done,  and  I  will  treeid  in  their  foot- 
steps," The  English  courts  seem  now  to  consider  it  to 
be  their  duty  to  adhere  to  the  authority  of  adjudged  cases, 
when  they  have  been  so  clearly,  and  so  often,  or  so  long 
estabUshed,  as  to  create  a  practical  rule  of  property, 
notwithstanding  they  may  feel  the  hardship,  or  not  per- 
ceive the  reasonableness  of  the  rule.  There  is  great 
weight  in  the  maxioi  of  Lord  Bacon,*  that  optima  est  lex, 
qua  minwaun  reUnquit  arbitrio  jvdicU  ;  optimui  judex,  qm 
minimum  tibi.  The  great  difficulty  as  to  cases,  consists 
in  making  an  accurate  application  of  the  general  princi- 
ple contained  in  them  to  new  cases,  presenting  a  change 
of  circumstances.  If  the  analogy  he  imperfect,  the  ap- 
plication may  be  erroneous.  The  expressions  of  every 
judge  must  also  be  taken  with  reference  to  the  case  on 
which  he  decided ;  we  must  look  to  the  principle  of  the 
decision,  and  not  to  the  manner  in  which  the  case  is 
argued  upon  the  bench,  otherwise  the  law  will  be  thrown 
into  extreme  confusion.'*    The  exercise  of  sound  judg- 


■  Bacon'*  (Port*,  vol.  vii.  p.  448,  Aphor.  46. 

t  Bt*t,  Ch.  J.,  3  Biag.  Bep.  339.    Manhall,  Ch.  J.,  6  Wltalan,  399. 
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ment  is  as  necessary  in  the  use,  as  diligence  and  learning 
axe  requsilein  the  pursuit,  of  acljuilged  cases.* 

Considering  the  influence  of  manners  upon  law,  and 
the  force  of  opinion,  which  is  silently  and  almost  insen- 
sibly controlling  the  course  of  business  and  the  practice 
of  the  courts,  it  is  impossible  thatthe  fabric  of  our 
jurisprudence  should  "not  exhibit  deep  traces  of  *i79 
the  progress  of  society,  as  well  as  of  the  footsteps 
of  time.  The  ancient  reporters  are  going  very  fast,  not 
only  out  of  use,  but  out  of  dale,  and  almost  out  of  recol- 
lection. The  modern  reports,  and  the  latest  of  the  mo- 
dern, are  the  most  useful,  because  they  contain  the  last, 
and,  it  is  to  be  presumed,  the  most  correct  exposition  of 
the  law,  and  the  most  judicious  application  of  abstract 
and  eternal  principles  of  right  to  the  refinements  of  pro- 
perty. They  are  likewise  accompanied  by  illustrations 
best  adapted  to  the  inquisitive  and  cultivated  reason  of 
the  present  age.  But  the  old  reporters  cannot  be  en- 
tirely neglected,  and  I  shall  devote  the  remainder  of  this 
lecture  to  a  short  historical  review  of  the  principal  report- 
ers prior  to  the  present  tunes.  No  one  ought  to  read  a 
book,  said  M.  Lami,<>  (and  the  remark  has  peculiar  ap- 
plication to  law  books,)  unless  be  knows  something  of 
the  author,  and  when  he  wrote,  and  the  character  of 
the  work,  and  the  character  of  the  edition. 

The  division  line  between  the  ancient  and  the  mod- 


'  M.  Dupiit,  in  his  Juritpmdtnce  iei  Amtt,  has  fpien  u  rasny  eicr  Jent 
rule*  and  obwrVBlioos,  on  the  vmLue,  and  on  ihe  aliuse  of  ihe  aulhuhty  of  re. 
ports  of  judicial  decision*.  He  admits  the  force  of  ihem  when  correctly  atsled, 
and  applied  with  discernment  and  sobricly ;  and  thai  ihey  have  the  force  of 
law  when  ihere  has  been  a  aetiea  of  oniTiirm  decieions  on  the  same  point,  be. 
caiiBo  Ihey  then  became  concliuive  evidence  of  ibe  law.  The  iinmetue  coL 
lection  by  M.  Merlin,  in  his  Beptrtoirt,  and  especially  in  bis  Qutitioai  4a 
Droit,  he  wuald  say,  had  the  stamp  of  Fapinian,  if  it  were  pennilled  to  cont- 
pare  any  lawyer  to  Fapiaian. 

»  Enlrdwn*,  «iu-  U»  Seiine*i,  «l  «tir  ta  mamirt  d'tUtditr. 
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em  English  reports  may,  for  the  sake  of  convenient  ar- 
rangement, be  placed  at  the  revolution  in  the  year 
1688.     The  distinction  between  the  old  and   ne^  lair 
seems  then  to  be  distinctly  marked.     The  cumbersome 
and  oppressive  appendages  of  the  feudal  tenures  were 
abolished  in  the  reign  of  Charles  II.,  and  the  spirit  of 
modem  improvement  and  of  commercial  policy  be^n 
then  to  be  more  sensibly  felt  and  more  actively  diffused. 
The  appointment  of  that  great  and   honest   lawyer. 
Lord  Holt,  to  the  station  of  chief  justice  of  the  king's 
.bench,  gave  a  new  tone  and  impulse  to  the  vigour  of 
the  common  law.     The  despotism  of  the  Stuarts  was 
abolished  for  ever,  and  the  civil  and  political  liberties 
of  the  English   nation  were  more  explicitly   acknow- 
ledged and  defined,  at  the  accessiou  of  the  house 
•480     of  Orange,     The  old  reporters  'will  include  all 
the  reports  from  the  Year  Books  down  to  that  pe- 
riod ;  and  we  will,  in  the  first  place,  bestow  upon  those 
of  them  which  are  the  most  distinguished,  a  cursory 
glance  and  rapid  review. 
^      The  oldest  reports  extant  on  the  English  law,  are  the 
Year  Books,  which  consist  of  eleven  paria  or  volumes, 
written  in  law  French,  and  extend  from  the  beginning  of 
the  reign  of  Edward  11.  to  the  latter  end  of  the  reign  of 
Henry  VIIL,  a  period  of  about  two  hundred  years. 
There  are  a  few  broken  cases,  which  may  be  gleaned 
from  the  old  abridgments,  and  particularly  from   Fitz- 
herbert,  which   go   back   to   the   reign   of  Henry  III. 
The  Year  Books   were   first   printed   in  the  reign  of 
James  I.,  and  were  again  printed  by  subscription  in 
1679;  but  they  have  never  been  translated,  and  they 
are  not  worth  the  labour  and  expense  either  of  a  new 
edition  or  a  translation.     The  substance  of  the  Year 
Bonks  was  afterwards  included   in  the  great  abridg- 
ments of  Statham,  Fitzher  >ert  and   Bnok^,  and  those 
compilations  superseded,  in  a  considerable  degree,  the 


Digitized  by  Google 


Lee.  XXI]  MUNICIPAL  LAW.  480 

use  of  them.  The  Year  Books  were  very  much  occu- 
pied with  discuBsions  touching  the  forms  of  writs,  and 
the  pleadings  and  practice  in  real  actions,  which  have 
gone  entirely  out  of  use.  In  a  late  case  in  the  C.  B.  the 
judges  spoke  with  some  sharpness  of  reproof  against 
going  back  to  the  Year  Books  in  search  of  a  precedent 
in  the  case  of  levying  a  fine."  The  great  authenticity 
and  accuracy  of  the  Year  Books  arose  from  the  man- 
ner in  which  they  were  composed.  There  were  four 
reporters  appointed  to  that  duty,  and  they  had  a  yearly 
stipend  from  the  crown,  and  they  used  to  confer  to- 
gether, and  the  reports  being  settled  by  so  many  per- 
sons of  approved  diligence  and  learning,  deservedly 
carried  great  credit  with  them.''  But  so  great  have 
been  the  changes  since  the  feudal  ages,  in  the  charac- 
ter of  property,  the  business  of  civil  life,  and  the 
practice  of  the  courts,  that  the  *mas9  of  curious  *481 
leami:<g  and  technical  questions  contained  in 
the  Year  Books  has  sunk  into  oblivion ;  and  it  will  be 
no  cause  of  regret  if  that  learning  be  destined  never  lo 
be  reclaimed.  The  Year  Books  have  now  become 
nearly  obsolete,  and  they  are  valuable  only  to  the  anti- 
quary and  historian,  as  a  faithful  portrait  of  ancient 
customs  and  manners.^ 

The  Year  Books  ended  in  the  reign  of  Henry  VIII.,  ^" 
because  persons  were  no  longer  appointed  to  the  task  of 
reporting,  with  the  allowance  of  a  fixed  salary.  Private 
lawyers  then  undertook  the  business  of  reporting  for 
their  own  use,  or  for  the  purpose  of  publication.  Many 
English  lawyers  have  regretted  that  the  practice  of 
appointing  public  reporters,  with  a  stipulated  compen- 

■  3  TiumL  Kep.  301. 

>>  Prc/tet  ta  Plnadtn'*  Btpmli, 

•  In  1  BoTHitBaH  4*  CrtMnctll,  410,  the  cooti  of  king's  bench  decided  ■ 
cm  chiefly  upon  Ihe  iDlhorily  of  a  cilalion  from  (b«  Year  Bvuk  of  42  E!dw. 
m.,  bat  luch  t  referGncc  m  nrt. 
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satbn,  as  is  now  tbe  American  practice,  was  not  con- 
tinued, as  it  wonld  have  relieved  the  profession  from 
many  hasty  and  inaccurate  reports,  which  have  greatly 
increased  the  uncertainty  of  the  law.  The  reports  of 
Dyer  relate  to  the  reigns  of  Henry  VIII.,  Edward  VI., 
Mary  and  Elizabeth.  They  have  always  been  held  in 
high  estimation,  tor  Dyer  presided  as  chief  justice  in 
the  C.  B.  for  upwards  of  twenty  years,  and  was  distin- 
guished for  learning,  ability  and  firmness.  His  reports 
were  afterwards  enriched  by  marginal  notes  of  Chief 
Justice  Treby,  and  which  are  said  by  Mr.  Justice  Bullet* 
to  be  good  law.  The  work  was  compiled  in  law  French, 
and  published  in  an  English  translation  in  1793,  with 
the  notes. 

Plowden's  Commentaries  embrace  the  same  period  as 
the  reports  of  Dyer.  They  bear  as  high  a  reputation  for 
accuracy  as  any  ancient  book  of  reports,  though  Lord 
Coke  said  he  had  discovered  four  cases  in  Plowden 

which  were  erroneous.''  Plowden  gives  the 
•488     pleadings   in   those   cases   in  •which  judgment 

was  entered ;  and  the  arguments  of  counsel,  and 
the  decisions  on  the  bench,  very  much  at  large.  They 
were  first  published  in  1678,  and  taken  originally,  as  he 
aays,  for  his  private  use.  But  he  took  great  pains  in 
rendering  his  work  accurate,  and  he  reported  nothing 
but  what  had  been  debated  and  decided  upon  demurrer, 
or  special  verdict ;  and  his  reports  were  likewise  sub- 
mitted to  the  inspection  of  the  sergeants  and  judges. 
The  work  is,  therefore,  distinguished  for  its  authenticity 
and  accuracy ;  and  though  not  of  so  dramatic  a  cha- 
racter as  much  of  the  Year  Books,  it  is  exceedingly 
interesting  and  instructive,  by  the  evidence  it  afibrds  of 
the  extensive  learning,  sound  doctrine,  and  logical  skill 
of  the  ancient  English  bar. 

■  3  Term  Sep.  84.  •  Baemt't  Wartt,  toL  vi.  p.  192. 


igitized  by  Google 


Lm.  XXL]  MUNICIPAL  LAW.  432 

Lord  Coke'a  Reports,  in  thirteen  parts  or  volumes, 
are  confined  to  the  reigns  of  Elizabeth  and  James,  and  " 
deservedly  stand  at  the  head  of  the  ancient  reports,  as 
an  immense  repository  of  common  law  learning.  The 
first  eleven  books  of  his  reports  contain  about  five  hun- 
dred cases,  abd  were  published  in  his  lifetime,  and  he 
took  care  to  report  and  publish  only  what  he  calls 
leading  cases,  and  conducive  to  the  public  quiet.  Lord 
Bacon  said,  that  had  it  not  been  for  Sir  Edward  Coke's 
Reports,  the  law  in  that  age  would  have  been  ^Imost 
like  a  ship  without  ballast ;  and  that  though  "  they 
had  extrajudicial  resolutions,  tbey  did  contain  infinite 
good  decisions."  Much  of  the  various  and  desultory 
learning  in  these  reports  is  law  to  this  day;  and  the 
most  valuable  of  the  cases  reported  have  been  selected, 
and  recommended  to  the  attention  of  the  American  stu- 
dent, by  Professor  Hoffman,  of  the  University  of  Mary- 
land, in  his  "  Course  of  Legal  Study."  When  these 
reports  were  published,  between  1600  and  1615,  there 
were  no  other  prior  reports  but  the  Year  Books,  Dyer 
and  Plowden.  Lord  Coke  said,  that  he  endeavoured, 
in  bis  reports,  to  avoid  obscurity,  ambiguity  and  pro- 
lixity. It  is  singular  that  he  should  have  so  egregiously 
foiled  in  bis  pnrpose.  The  want  of  methodical  arrange- 
ment and  lucid  order  is  so  manifest  in  his  reports, 
*and  he  abounds  so  greatly  in  extrajudicial  dicta  *483 
and  collateral  discussions,  that  he  is  distin- 
guished above  most  other  reporters  for  the  very  defects 
he  intended  to  avoid.  It  is  often  very  difficult  to  sepa- 
rate the  arguments  of  counsel  from  the  reasons  and 
decisions  of  the  court,  and  to  ascertain  precisely  the 
point  adjudged.  This,  probably,  gave  occasion  to  Ire- 
land and  Manley'a  Abridgment  of  Lord  Coke's  Reports, 
in  which  they  ».  idertake  to  detnch  fix>m  the  work  all  the 
collateral  discussion  and  learning,  and  to  give  only  the 
"  very  substance  and  marrow"  of  the  reporta.    A  work 

Vol..  1.  41 
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of  this  kind  may  be  convenient  in  (he  burr;  of  research, 
bat  I  believe  no  accurate  lawyer  would  ever  be  content 
to  repose  himself  upon  such  a  barren  accootit  of  a  deci- 
aion,  witbont  lodciag  into  the  reason  and  authoriliss  on 
which  it  was  founded.*  With  all  th«T  defecta.  Load 
Coke's  Reports  are  a  standard  work  of  that  age,  and 
they  alone  are  sufficient  to  have  discharged  him  firom 
that  great  obligation  of  duty  with  which  be  said  be  was 
bound  to  his  profession.  When  Coke's  Reports  were 
first  ^blished.  they  gave  much  ofience  to  King  James, 
as  containing  many  doctriQes  which  were  deemed  too 
free,  and  injurious  to  the  prerogative  of  the  crown ;  and 
the  king  commanded  Lord  Coke  to  strike  out  the  ofien- 
sive  parte,  and  he  also  referred  the  work  to  his  judges 
to  be  corrected.''  But  Lord  Coke  was  too  independent 
in  spirit,  and  be  bad  too  high  a  regard  to  truth  and  law, 
to  gratify  the  king  on  this  subject ;  and  he  was,  for  this 
and  other  causes,  removed  from  the  office  of  chief  jus- 
tice of  the  K.  B. 
Hobart's  reports  of  cases,  in  the  time  of  James  L, 
were  printed  in  1646,  and  in  a  subsequent  age 
•484  they  were  revised  •and  corrected  by  Lord  Chan- 
cellor Nottingham.  Like  the  reports  of  Lord 
Coke,  they  are  defective  in  method  and  precision,  and 
are  replete  with  copious  legal  discussions.  Hobart  was 
chief  justice  of  the  C.  B.,  and  a  great  lawyer.  Judge 
Jenkins,  the  contemporary  of  Coke  and  Hobart,  has 
given  us,  in  the  preface  to  his  reports,  an  exalted  eulogy 
on  those  distinguished  men,  and  the  biographical  sketch 


•  We  hiTc  Lord  Coke's  iniboritj  on  the  ver^  poiaL  "  The  adviied  and 
ordartjr  mding  over  o!  Ihe  books  at  large,  I  abaolDlely  delennine  lo  be  the 
right  way  lo  enduring  aod  perfecl  knowledge  ;  and  to  uee  abridgmenu  aa 
(ablsa,  and  to  tnial  only  to  the  booka  al  large."  Deditali^n  afCakt'i  Beportt 
tftie  Seadrr.f.  H. 

k  lord  Bwm't  Win-ki.  toL  <ri.  pp.  191.  1S8.  133.  1T3. 
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of  their  cbaracMrs  is  peculiarly  animated  and  lively. 
Jenkina  compiled  his  reports,  or  centuries,  (as  he  quaint- 
ly terms  them,)  during  the  tumult  of  the  civil  wars  under 
Charles  L  and  the  commonweaAth ;  and  they  resemble 
more  a  digest  of  decisions  after  the  manner  of  Fitzher- 
bert  and  Brooke,  than  regular  reports  of  adjudged  cases. 
From  bis  intemperate  language,  and  bard  fate,  it  is  evi- 
dent he  was  a  zealous  royalist,  and  had  provoked  the 
resentment  of  his  enemies.  He  composed  bis  work,  as 
he  says,  when  he  was  "  broken  with  old  age  and  confine- 
ment: in  prison,  where  his  fellow  subjects,  grown  wild 
with  rage,  had  detained  him  for  fifteen  years,  and  that 
be  was  surrounded  with  an  odious  multitude  of  barba- 
rians." He  renders  ajust  tribute  of  veneration  to  the 
memory  of  Lord  Coke  and  Lord  Hobart,  as  two  men 
who  had  furnished  surpassing  light  to  the  professors  of 
the  law.  Tbey  were  judges  of  great  authority  and  dig- 
nity, who,  to  the  most  accurate  eloquence  joined  a  su- 
perlative knowledge  of  the  laws,  and  consummate  inte- 
grity, and  whose  names,  he  said,  would  fiourish  as  long 
as  the  laws  and  the  kingdom  should  endure.  Lord  Ho- 
bart, as  be  continues  to  observe,  was  adorned  with  the 
brightest  endowments,  and  a  piercing  understanding, 
and  he  had  always  equity  before  his  eyes.  Lord  Coke 
was  a  judge  whom  power  could  not  break  nor  favour 
bend.  He  received  the  smiles  and  frowns  of  the  court 
by  turns,  and  possessed  an  immense  fortune,  which  he 
had  honestly  acquired.  The  only  thing  objected  to  him 
as  a  fault  was,  that  he  was  thought  to  go  too  great 
lengths  with  the  republican  party;  but  he  admits  that 
he  died  in  the  highest  estimation. 

•Croke's  reports  of  decisions  in  the  courts  of    •485  croto. 
lawiathe  reigns  of  Elizabeth,  James  and  Charles, 
are  a  work  of  credit  and  celebrity  among  the  old  re- 
porters.    They  commenced  about  the  lime  that  Dyer 
ended,  and  were  first  published  under  the  protectorate 
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of  Cromwell.  From  the  character  of  the  judge,  his 
gravity,  learning,  diligence  and  advantages,  and  from 
the  precision  and  brevity  of  his  caseSi  these  reports 
have  suatained  their  character  in  every  succeeding  age^ 
and  are,  to  this  day,  familiarly  referred  to,  as  an  authen- 
tic depository  of  the  rules  of  the  common  law. 

The  reports  of  Yelverton  are  a  small  collection  of  se- 
lect cases,  in  the  latter  part  of  the  reign  of  Elizabeth, 
and  the  first  ten  years  of  the  reign  of  James.  He  was 
a  judge  of  the  C.  B.,  and  one  of  the  moat  eminent  la^v^- 
yers  of  that  age,  which  was  truly  the  Augustan  age 
of  the  old  common  law  learning.  These  reports  have 
been  lately  recommended  to  the  notice  of  the  Ameri- 
can lawyer,  by  a  new  edition,  published  in  this  country, 
and  enriched  with  copious,  valuable  and  accurate  notes 
by  Mr.  Metcalf. 

In  the  reign  of  Charles  II.,  the  most  distinguished  of 
the  reports  are  those  of  Chief  Justice  Saunders.  They 
are  confined  to  decisions  in  the  K.  B.  for  the  space  of 
six  years,  between  the  18th  and  24th  years  of  the  reign 
of  Charles  II.,  and  contain  the  pleadings  and  entries  in 
cases  decided,  as  well  as  the  arguments  of  counsel, 
and  the  judgment  of  the  court.  They  are  recom- 
mended for  the  accuracy  of  the  entries,  and  the  concise, 
clear  and  pointed  method  of  decision  ;  and  are  particu- 
larly valuable  to  the  practising  lawyer,  as  a  book  of 
precedents  as  well  as  of  decisions.  They  have  al- 
ways been  esteemed  the  most  accurate  and  valuable 
reports  of  that  age,  and  ihia  is  the  character  which  has 
been  repeatedly  given  of  them  by  the  judges  in  modem 
times."  A  new  edition  of  these  reports  was  published 
in  1799,  by  Sergeant  Williams,  with  very  co- 
*4B6  pious  notes,  which,  in  many  'instances,  are  dis- 
tinct and  elaborate  essays  on    the    subjects   of 

•  3  Burr.  1730.    3  A».  ^  Fall.  S3. 
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which  tbey  treat.  Lord  Eldon  has  said,  in  reference  to 
this  edition,  that  to  any  one  in  a  judicial  situation,  it 
would  be  sufEciently  flattering  to  have  it  said  of  bim, 
that  he  was  as  good  a  common  lawyer  as  Sergeant 
■Williams,  and  that  no  masi  ever  lived,  to  whom  the 
character  of  a  great  commoa  lawyer  more  properly 
applied.  I  have  no  douht  of  the  merit  of  the  edition, 
and  of  the  great  learning  of  the  editor.  The  authorities, 
new  and  old,  applicable  to  the  subject,  are  industriously 
collected  and  methodically  arranged.  But  with  all 
the  praise  justly  due  to  the  edition,  it  is  liable  to  the 
great  objection  of  making  one  of  the  old  reporters  the 
vehicle  of  voluminous  disBertations.  They  introduce 
perplexity  and  confusion  by  their  number  and  length. 
If  such  treatises  were  published  by  themselves,  the  stu- 
dent would  know  better  where  to  find  them  ;  but  when 
appended  to  a  plain  reporter,  they  seem  to  be  out  of 
place.  Notes  would  appear  to  be  more  appropriate,  if 
ihey  were  confined,  simply  and  drily  to  the  illustration 
of  the  case  in  the  text,  and,  to  show,  by  a  reference  to 
other  decisions,  how  far  it  might  still  be  regarded  as 
an  authority,  and  when  and  where  it  had  been  con- 
firmed, or  questioned,  or  extended,  or  restricted,  or  over- 
ruled. The  convenience  and  economy  of  the  profes- 
sion would  certainly  be  well  consulted  by  this  course. 
This  edition  of  Saunders  so  far  surpasses  in  extent  and 
variety  of  learning  the  original  work,  as  to  become  a 
new  work  of  itself,  which  might  properly  be  denomi- 
nated Williams'  notes  ;  and  the  venerable  simplicity  of 
the  reporter  is  obscured  and  lost,  in  the  commentaries 
*f  the  annotator.* 


'  The  diitingDiihed  RsporU  of  Saundera,  ediled  by  Sergeuit  Wiltiam^ 
•ppaired  in  a  Sih  edidoQ,  by  Mr.  JoMice  Piunoo,  of  the  Q.  E,  tad  *fMr- 
•wudi,  in  1841.  in  ■  61I1  edilion,  by  Edwird  Vangkan  Witlumi,  in  3  toIi. 
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tmi>>»-  T^  repfirts  of  Chief  J(Mtic«  Vaughan  ooDtaia  some 
vei;  iateroeting  cases.  He  wae  a  grave  and  excellent 
judge,  and  bis  reports  oonsist  chiefly  «f  his  own  argu- 
Btentfl  and  opinione,  delivered  while  he  was  Chief  Jus- 
tice, and  thej  are  distiflguiehed  for  great  rarie^  of 
learaiag.  The  reports  of  Sir  Tbomat  Jones,  who  vras 
also  Chief  Justice  in  the  reign  of  Charles  O.  ; 
•487  ofSir  Creswell  Levinz,  who  was  a  judge  of  the  "C. 
B.;  of  Sir  Geffrey  Palmer,  who  was  attorney- 
general  under  Charles  II. ;  of  Lord  Chief  Justice  P<A~ 
lexfen,  whose  reports  consist  of  cases  argued  by  him 
while  fae  was  at  the  bw  ;  and  of  Sir  Wm.  Jones,  wfao 
was  for  twenty-two  years  a  judge,  are  all  of  them  works 
of  authority,  though  a  considerable  part  of  the  discus- 
sions and  decisions  which  they  record  ceases  at  this 
day  to  excite  much  attention,  or  to  be  very  applicable 

viindfuwto  the  new  and  varied  course  of  human  afiairs.  And, 
indeed,  it  may  be  here  observed,  that  a  very  large  pro- 
portion of  the  matter  contained  in  the  old  reporters, 
prior  to  the  English  revolution,  has  become  superseded, 
and  is  now  cast  into  the  shade,  by  the  improvement  of 
modem  times ;  by  the  disuse  of  real  actions,  and  of 
the  subtleties  of  special  pleadings ;  by  the  cultivation 
of  maritime  jurisprudence ;  by  the  growing  value  and 
variety  of  personid  contracts ;  by  the  spirit  of  com- 
merce, and  the  enlargement  of  equity  jurisdiction  ;  by 
the  introduction  of  more  liberal  and  enlightened  views 
of  justice  and  public  policy  ;  and,  in  short,  by  the  study 
and  influence  of  the  civil  law. 

In  perusing  the  old  reports,  we  cannot  but  be  struck 
with  the  long,  laborious  and  subtle  arguments,  and  the 
great  delay  which  accompanied  the  investigation  of 
points  of  law.  Thus,  for  instance,  the  case  of  Stowell 
V,  Zouch,  in  Plowden,  was  argued  twice  in  the  C.  B. ;. 
and  then  twice  in  the  exchequer  chamber,  before  all  the 
judges  in  England.     C(Uvin't  case,  in  Coke,  was  argued 
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firtt  at  the  bar  of  the  K.  B.  i^  counsel,  then  in  the  ex- 
eiiequer  chambeT,  first  by  eounsel,  and  then  by  all  the 
judges.  It  was  afterwards  argued  by  counsel  at  two 
difiereot  tunes,  and  then  by  all  the  judges  at  the  next 
term,  upon  four  dillferent  days;  and  at  another  term 
tkereafier,  by  all  the  judges  on  four  dififerent  days.  So 
again  in  Mamiy  and  Richards  v.  Seott,  in  Levinz,  the 
case  waa  argned  at  the  bar  three  several  times,  by 
distinct  counsel  each  time,  and  afterwards  by  all  the 
juii^s  at  tbe  bench.  It  was  quite  common  in  former 
times  to  have  a  case  spdwn  to  at  two,  and  three,  and 
four  several  ttmea,  and  each  time  at  a  difierent 
term,  before  judgment  was  rendered.  In  *Lord  *488 
Chief  Justice  Wilk s'  Reports,  in  tbe  reign  of 
George  II.,  we  &id  a  case  which  was  argued  five 
times,  and  at  five  distinct  terms,  and  the  judgment  was 
not  rendered  until  the  space  of  five  years  bad  elapsed 
from  the  first  ai^ument.  It  was  not  until  the  time  of 
Lord  Mansfield,  that  such  repeated  arguments  were 
disused,  and  great  despatch  and  unexampled'  facility 
and  vigour  given  to  tbe  administration  of  justice.  There 
were  some  advantages  attending  repeated  discussions, 
which  served  as  a  compensation  for  the  delay  and 
expense  attending  them.  Tbey  tended  to  dissipate 
shadows  and  doubts,  and  to  unite  tbe  opinions  on  tbe 
bench,  and  prevent  that  constant  divistoti  among  the 
jwJges,  which  has  much  weakened  the  authority  of 
smne  of  our  American  courts. 

From  the  era  of  the  English  revolution,  the  reports  , 
increase  in  value  and  importance ;  and  they  deal  more'*' 
in  points  of  law  ap^Jicable  to  tbe  great  change  in  pro- 
perty, and  tbe  commerce  and  business  of  the  present 
times.  I  shall  net  undertake  to  speak  critically  of  the 
partieolar  merits  of  the  modern  reports,  for  this  would 
tead  me  into  too  extetisive  details.  Those  of  Lord 
Raymond  and  Sergeant  Salketd  embrace  the  reigns  of 
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William  and  Mary,  aad  Queen  Anne ;  and  during  that 
period  Lord  Chief  Justice  Holt  gave  lustre  to  the  juris- 
prudence of  his  country.  The  ReporU  of  Sir  John 
Strange,  of  Lord  Chief  Baron  Comyns,  of  Lord  Chief 
Justice  Willes,  and  part  of  the  Reports  of  Sergeant 
Wileon,  occupy  the  reigns  of  George  L  and  II.;  and 
they  are  all  respectable,  and  the  Reports  of  Willes  and 
Wilson,  in  particular,  very  accurate  repositories  of  the 
Judicial  decisions  of  those  reigns.  The  Reports  of  Lord 
Raymond  and  of  Sergeant  Wilson  are  also  peculiarly 
valuable  to  the  pleader,  for  the  many  useful  entries  and 
forms  of  pleadings  which  accompany  the  cases.  From 
that  period  the  English  Reports  are  to  be  read  and 
studied  with  profound  attention.  The  Reports  of  Bur* 
row,  Cowper  and  Douglass,  contain  the  substance  of 
Lord    Mansfield's    judicial    decisions,    and    they  are 

among  the  most  interesting  reports  in  the  English 
•489     "law.    All  the  courts  of  law  at  Westminster  have 

been  filled  with  very  eminent  men,  since  the  time 
of  the  accession  of  George  III. ;  and  we  need  only  refer 
to  the  Term  Reports,  and  to  East  and  bis  successorsi 
as  reporters  to  the  king's  bench,  and  to  Wilson,  Henry 
Blackstone,  Bosanquet  &  Fuller,  Taunton,  wid  their 
successors  in  the  C.  B.,  ibr  views  and  sketches  of  the 
English  law  in  its  most  correct  and  cultivated  state. 

A  still  deeper  interest  must  be  felt  by  the  American 
lawyer  in  the  perusal  of  the  judicial  decisions  of  hia 
own  country.  Our  American  reports  contain  an  expo- 
sition of  the  common  law,  as  received  and  nsodlBed  in 
reference  to  the  genius  of  our  institutions.  By  that  law 
we  are  governed  and  protected,  and  it  cannot  bat 
awaken  a  correspondent  attachment  But  I  need  not 
undertake  the  invidious  task  of  selection  and  discrimi- 
oation  among  the  numerous  volumes  of  the  reports  of 
American  decisions.  Their  relaUve  character  must  be 
fiuniliar  to  the  profession,  and  it  will  be  sufficient,  to 
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advise  the  student  to  examine  thoroughly,  and  to  obtain 
the  mastery  of  the  principles  of  law  as  expounded  and 
declared  by  our  more  important  tribunals,  whether 
'they  be  of  federal  or  of  state  jurisdiction. 

We  have  hitherto  confined  our  attention  to  the 
reports  of  cases  in  the  courts  of  common  law. 
But  the  system  of  equity  is  equally  to  be  found 
-embodied  in  the  reports  of  adjudged  cstses;  and 
the  rules  and  usages  of  the  court  of  chancery  are 
as  fixed  as  those  which  govern  other  tribunals.  They 
have  been  regarded  as  a  kind  of  secondary  com- 
mon law,  framed  or  promulgated  by  the  court  of  chan- 
cery within  the  two  last  centuries.  That  court  is  at 
much  bound  as  a  court  of  law,  by  a  series  of  decisions, 
applicable  to  the  case,  and  establishing  a  rule.  It  has 
no  discretionary  power  over  principles  and  established 
precedents ;  and  chancery  has  grown  to  be  a  jurisdic- 
tion of  80  much  strict  technical  rule,  that  it  is  said  by 
a  distinguished  writer  on  equity  doctrines,  that  there 
are  now  many  settled  rules  of  equity  which  require  to 
1>e  moderated  by  the  rules  of  good  conscience,  as  much 
as  the  most  rigorous  rules  of  law  did,  before  the 
•chancellors  interfered  on  equitable  "grounds.'  A  '490 
court  of  equity  becomes,  in  the  lapse  of  time,  by 
gradual  and  almost  imperceptible  degrees,  a  court  of 
-Strict  technical  jurisprudence,  like  a  court  of  law.  The 
binding  nature  of  precedents  in  a  court  of  equity  was 
■felt  and  acknowledged  by  Lord  Keeper  Bridgman,  in 
the  reign  of  Charles  II.  ;>>  and  in  the  case  of  The  Earl 
<(f  MoiOagat  V.  ImtA  Bath,'  soon  after  the  revolution. 
Lord  Chief  Justice  Treby,  who  sat  for  the  Lord  Chan- 
.cellor,  declared,  that  the  court  of  chancery  was  limited 
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by  the  precedents  aod  practice  of  fbnnej-  times,  and 
that  it  WAS  dangerous  lo  extend  its  authority  further. 
At  this  day,  justice  is  admiuistered  in  a  court  of  equi^ 
upon  as  fixed  and  certain  principles  as  m  a  court  of  la^Ar  ; 
and  Lord  Eldon  has  secured  to  hiouelf  a.  title  to  the 
reverence  of  his  countrymen,  by  resisting  the  tempta- 
tion so  often  pressed  upon  bin,  to  make  principles  and 
precedents  bend  to  the  hardship  of  a  particular  case.* 
In  tbis  country  it  is  at  least  as  important  as  in  any 
other,  that  the  admiaistration  of  justice,  both  legal  aod 
equitable,  should  be  stable  and  uniform ;  and  especially 
if  there  be  any  weight  in  the  opinion  of  an  ancieot 
En^ish  lawyer,  that  "  variety  of  judgments  and  dot- 
^ty  of  opinions,  were  the  two  plagues  of  a  oommoB- 
wealth."'' 

We  have  no  reports  of  chaucery  decisions  until  sub- 
sequent to  the  time  of  Lord  Bacon.  Anciently,  die 
court  of  chancery  administered  justice  according  to 
what  appeared  to  be  the  dictate  of  conscience  as  applied 
to  the  case,  without  any  regard  to  law  or  rule;  and  great 
inconvenience  and  miachief  must  have  been  produced 
in  the  infancy  of  the  court,  by  reason  of  Ihe  uncertainty 
and  inconsistency  of  its  decisions,  flowing<from  the  want 
of  settled  principles.    The  jurisdiction  of  the  court  was 

greatly  enlarged  is  the  time  of  Cardinal  Wolsey, 
'491     who  was  chancellor  under  Henry  VIII. ;  "and  fa* 

maintained  his  equitable  jurisdiction  with  a  hi^ 
hand,   and  exercised  his  authority  over  every  thii^ 


■  Lord  ChBDoellor  Hart  hu  obaerved,  howeT«i,  (>i>d  he  hid  bean  ramiliar 
with  the  English  chancer]'  practice,)  thai  Lord  Eldan  via  doi  the  atave  of 
■nthoiil7,  for  his  dactrine  wiB  thai  (iTcir  ihingin  eqiiily  larna  on  ihecirctim- 
ataocea,  and  what  the  court  had  lo  see  waa,  whether  die  circotnalaiicea  took 
■ha  case  oat  of  the  uaual  rule.  In  cquilr  ibare  ia  no  mle  ao  hiflaxibls  ■■  sol 
^  to  bend  to  Ihe  apecial  circumatancea  o[  a  particular  caae.  Moore  y.  MaEay , 
3  Mallay,  134  See,  also,  Moateeqnien  v.  Sandfa,  IB  Fmy,  303. 
»  Pre/.  I«  /rntini'  Cintarica.  , 
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which  could  be  a  subject  of  judicial  inquiry,  and  decided 
with  very  little  regard  to  the  common  law.  This  con- 
duct in  his  Judicial  capacity  was  one  of  the  grounds  of 
accusation  against  hitn  when  he  was  impeached.  Under 
his  successor,  Sir  Thomas  More,  who  is  said  to  have 
been  the  first  chancellor  that  ever  had  the  requisite  legal 
education,'  business  rose  a^ain  with  rapidity,  and  to 
such  an  extent  as  to  require  the  assistance  of  a  master 
ef  the  rolls.  He  allowed  injunctions  so  freely,  as  to  dis- 
please the  common  law  judges,  though  he  acted  always 
with  great  ^ility  and  integrity.''  To  show  how  won- 
derfully business  in  chancery  had  increased  by  the  time 
of  Lord  Bacon,  we  need  only  recur  to  the  fact  which  he 
gives  us  himself,*  that  be  made  two  thonsaad  orders  and 
decDees  in  a  yeu ;  and  yet  we  bav«  not  a  single  decision 
of  his  reported. 

Those  decisions,  if  well  and  faithfully  reported,  would 
doubtless  have  presented  to  the  world  a  clear  iUustra- 
tioa  and  masterly  display  of  many  principles  of  equity 
since  greatly  considered  and  discussed ;  for  even  upon 
dry  technical  rules  and  points  of  law,  he  shed  the  illumi- 
nations of  his  mighty  mind. 

In  West's  Symboleography,  a  work  published  at  the 
close  of  Elizabeth's  reign,  we  have  divers  curious  and 
authentic  precedents  of  the  process,  and  billS)  and  an- 
swers in  chancery,  prior  to  the  time  of  Bacon.  We 
have,  also,  in  the  same  work,  a  brief  digest  of  the  pow- 
ers and  jurisdiction  of  the  court,  from  which  it  would 
appear,  that  equity  was  regarded  in  that  day  sa  a  matter 
of  arbitrary  conscience,  unincumbered  by  any  rules  or 


»  lUevtr  Hitlarf  aftkt  BagtUk  Lam.  toI.  W.  pp.  3E8— 371. 
'  Brm't  Werki,  vol.  W.  p.  530. 
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principles  of  law.     No  cases  are  cited  to  shovr  wbat  llie 
authority  was,  but  such  as  were  gleaned  Irotii  tbe 
•493     Year  Books,  and  the  treatises  of  the  Doctor  •and 
^  Student,  and  of  the  Diversity  of  Courts.'     It  was 

b'^Dot  until  after  the  restoralion,  that  any  reports  of  ad- 
judged cases  in  chancery  were  published.  The  volumes, 
entitled  "Reports  of  Cnses  taken  and  adjudged  in  the 
court  of  chancery,  in  the  reigns  of  Charles  I.,  Charles 
II.,  James  II.,  William  III.,  and  Queen  Anne,"  com- 
mence with  the  reign  of  Charles  I.,  and  contain  the  ear- 
liest adjudged  cases  in  equity.  But  that  work,  and 
another  contemporary  work  of  the  same  character,  enti- 
tled, "  Cases  argued  and  adjudged  in  the  high  court  of 
chancery,"  are  both  of  them,  in  their  general  character, 
loose,  meagre  and  inaccurate  reports,  of  not  much 
weight  or  authority.  The  reports  of  some  cases  decided 
by  Lord  Chancellor  Cowper,  in  the  third  and  last  vol- 
ume of  the  Reports  is  Chancery,  and  the  great  case  of 
the  Ihike  of  Norfolk,  and  the  case  of  BtUK  and  Montague, 
at  the  conclusion  of  the  Cases  in  Chancery,  are  distin- 
guished exceptions  to  this  complaint,  and  those  great 
cases  are  fully  and  very  interestingly  reported.  In  the 
latter  part  of  the  reign  of  Charles  II.,  Lord  Chancellor 
Nottingham  raised  the  character  of  the  court  to  high 
reputation,  and  established  both  its  jurisprudence  and  its 
Jurisdiction  upon  wide  ajid  rational  foundations.  We 
have  but  few  reports  of  his  decisions  that  are  worthy  of 
his  fame.  They  are  disftersed  through  several  works  of 
ioferior  authority.    It  is  from  his  time,  however,  that 


^  Tht  JHpertity  o/  Cowt*  anil  tluir  Juritdietiont,  ia  >  varr  brief  trMliM, 
compiled  in  law  Francb,  under  Htnrj  VIII.,  >nd  tninalated  in  Gogliih  hj 
Wm.  HaghcB,  under  Charlei  I.  Il  suted,  ibal  in  chaneeTT  "  a  mut  ^aD 
baTe  Kmedf  for  that  for  which  he  can  hava  no  icioedf  at  the  common  law; 
anditt8ctJled,brlhe  common  people,  the  e«irt  «f  mnteieiut."  Ilia  pnnud 
at  the  end  of  ihe  WrrtT  tf  JmMiett. 
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equity  became  a  regular  and  cultivated  science,  and  the 
judicial  decisions  in  chancery  are  to  be  carefully  studied. 

Vernon's  Reports  are  the  best  of  the  old  reports  in  vmum, 
chancery.     They  were  published  from  his  manuscripts, 
after  his  death,  by  order  of  Chancellor  King,  and  were 
found  to  be  quite  imperfect  and  inaccurate.     In  1S06, 
Mr.  Raithby  favoured  the  profession  with  a  new  and  ex- 
cellent ediiion  of  Vernon,  enriched  by  learned  notes,  and 
ac<;urate  extracts  from  the  register's  books,  so  that  the 
volumes  assumed  a  new  dress,  and  more  unquestionable 
autheoticiiy.     Those  reports  include  part  of  the  judicial 
administration  of  Lord  Nottingham,  and  the  whole 
of  the  time  of  Lord  Sotners;  'but  they  give  us     •493 
nothing  equal  to  the  reputation  of  those  great  men. 
They  bring  the  series  of  equity  decisions  down  to  the 
conclusion  of  Lord  Chancellor  Cowper's  judicial  life. 

Precedents  in  Chancery  is  a  collection  of  cases  ^"^  J^J*^; 
tween  1689  uid  17S2;  and  the  author  of  those  reports, 
and  of  the  first  volume  of  £quity  Cases  Abridged,  is 
generally  supposed  to  be  the  same  person.  They  are 
works  whicb  contain  very  briefcases,  in  comparison  with 
the  voluminous  details  of  modern  reports;  but  they  are 
of  respectable  authority.'  Peere  Williams'  Reports  ex-  PMnWi' 
tend  from  the  heginning  of  the  last  century  to  the  year 
17S5,  and  they  embrace  the  period  of  the  decisions  of  a 
succession  of  eminent  men,  who  presided  in  chancery  in 
the  former  part  of  that  century.  The  notes  of  Mr.  Cox 
to  the  fourth  edition  of  these  reports,  gave  to  that  edition 
tbe  character  of  heing  the  best  edited  hook  on  the  law. 
£ven  before  his  learning  and  industry  had  given  new 
character  and  value  to  the  reports  of  Peere  Williams, 
tbey  were  regarded  as  one  of  the  most  perspicuous,  use- 
ful and  interesting  repositories  of  equity  law  to  be  found 
in  the  language. 

>  1  FfMjr,  Jr.  M7.    3  Vatj,  385.     5  Vatf,  664. 
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MiiiTiiT  Moseley's  reporU  of  cases  duriog  the  tiine  of  Lord 

King,  have  received  a  various  and  contradictory  chanc- 
ter  and  Ireatmeat.  Lord  Mansfield  said  it  •vrua  a  book 
not  to  be  quoted;  but  Lord  lUdon,  who  is  presumed  to 
have  been  a  better  judge  of  the  merits  of  the  ^ork,  says, 
that  Moseley  is  a  book  of  considerable  accuracy.'  It  is 
ibrtunate  that  we  have  even  so  imperfect  a  view  of  the 
decisions  of  Lord  King,  who  was  an  eminent  scholaxi 
and  to  whom  Mr.  Locke  bequeathed  hig  papers  and 
library. 

TubN.  Lord  Talbot  presided  in  chancery  but  a  very  few 

years.  He  was  a  pure  and  exalted  character,  ■who  died 
in  the  vigour  of  his  age,  and  his  loss  was  lamented  as  a 
great  national  calamity.  The  cases  during  his  time, 
under  the  title  of  Cata  tempore  Talbot,  are  well  reported, 

and  have  a  reputation  for  accuracy. 
•494  "Lord  Hardwicke,  the  successor  of  Lord  Talbot, 
held  the  great  seal,  for  upwards  of  twenty  years, 
and  the  present  wise  and  rational  system  of  English 
equity  jurisprudence  owes  more  to  him  them  perhaps  to 
vaarudany  of  his  predecessors.  His  decisions  are  reported  in 
the  elder  Vesey  and  Atkyns,  and  partly  in  Ambler  and 
Dickens ;  and  though  none  of  them  are  eminent  reporters, 
either  for  accuracy  or  precision  in  the  statements  of  the 
cases,  or  in  giving  the  judgment  of  the  court,  "^et  the 
value  of  his  opinions,  and  the  great  extent  of  hts  learning, 
and  the  solidity  of  his  judgment,  have  been  sufficiently 
perceived  and  understood.  There  is  no  judge  in  the 
juridical  annals  of  England,  whose  judicial  character 
has  received  greater  and  more  constant  homage.  His 
knowledge  of  the  law,  said  a  very  competent  judge,  was 
most  extraordinary,  and  he  was  a  consummate  master 


•  3  AtuL  Ftp.  361.    5  Burr.  Bep.  2639.     1  MeritiaU'i  Btp.  92. 
i  Bailer,  J.,  in  6  Satl.  99.  n.     Sir  J.  Manrfitld,  in  5  Taanl.  Sep.  64. 
4  Fwy,  138.  n.    Frefaee  tt  Ed^t'i  Btp.    1  Sci.  *  Lef.  940. 
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«f  tb«  profession.*  His  decisions,  at  this  dayi  and  in 
onr  own  conrtst  do  undoubtedly  carry  with  them  a  more 
commanding  weight  of  authority  than  those  of  any  otbee 
judg^;  and  the  best  editions  of  the  elder  Vesey  and 
At&yns  will  continue  to  fix  the  attentioa  and  study  of 
succeeding  ages. 

Eden's  Reports  of  the  decisions  of  Lord  Nortbington,   um. 
the  successor  to  Lord  Hardwicke,  are  very  authentic,  and 
highly  esteemed.     They  surpass  in  accuracy  the  reports 
either  of  Ambler  or  Dickens  within  the  same  period ;  and 
the  authority  of  Lord  Nortbington  is  very  great,  and  it 
arose  &om  the  uncommon  vigour  and  clearness  of  bia 
understanding.     The  next  book  of  reports  of  deserved  ce- 
lebrity is  Brown,  commencing  with  Lord    Thurlow'a    Bnwi 
appointment  to  the  office  of  chancellor ;  and  the  high 
character  of  the  court  at  that  period  gave  to  those  re- 
ports a  very  extensive  authority  and  circulation,  for 
which  they  were  indebted  more  to  the  reputation  of  the 
chancellor,  than  to  any  merit  in  the  execution  of  the 
work.    Cox*8  Cases  in  Chancery  give  us  the  *de-  *196  oa. 
ciaions  of  Lord  Kenyon,  while  he  was  master  of 
the  rolls  under  Tburlow,  as  well  as  the  decisions  of  the 
lord  chancellor,  during  the  same  period.     They  were 
intended  as  a  supplement  to  the  reports  of  Brown  and 
the  younger  Vesey,  so  far  as  those  reports  covered  the 
period  embraced  by  the  cases,  and  they  are  neat,  brief 
and  perspicuous  reports,  of  unquestionable  accuracy. 
A  new  and  greatly  improved  edition  has  lately  been 
publiabed  in  New-York,  under  the  superintendence  of 
one  of  the  masters  in  chancery. 

The  reports  of  the  younger  Vesey  extend  over  a  large   t«ui 
space  of  time,  and  contain  the  researches  of  Sir  Richard''''^' 
Pepper  Arden,  as  master  of  the  rolls,  and  the  whole  of 


*  Lord  Kenyon,  T  Term  Rep.  416. 
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the  decisions  of  Lord  Loaghborougb,  and  carry  us  fat 
into  the  time  of  Lord  Etdon.  These  reports  are  distin- 
guished for  their  copionsness  and  fidelity.  The  same 
character  is  due  to  the  reports  of  bis  successors ;  am) 
though  great  compJaiuts  have  been  made  at  the  delay  of 
causes,  arising  from  the  cautious  and  doubting  mind  of 
the  present*  venerable  lord  chancellor  of  England,  u 
seems  to  be  universally  conceded,  ^at  be  bestows  ex- 
traordinary diligence  in  the  investigation  of  immense 
details  of  business,  and  arrived  in  the  end  at  a  correct 
conclusion,  and  displays  a  most  comprehensive  and 
&miliar  acquaintance  with  equity  principles.  It  must, 
nevertheless,  be  admitted,  that  the  reports  of  Lord  El- 
don's  administration  in  equity,  amounting  to  perhaps 
thirty  volumes,  and  replete  with  attenuated  discussion, 
and  loose  suggestions  of  doubts  and  difficulties,  ore 
enough  to  task  very  severely  the  patience  of  the  pro- 
fession. 

There  are  recent  reports  of  decisions  in  other  depart- 
ments of  equity  which  are  deserving  of  great  alteotion. 
The  character  of  those  branches  of  the  equity  jurisdic- 
tion is  eminently  sustained  ;  and  the  reported  decisions 
of  Lord  Redesdaleand  Lord  Manners,  in  the  Irish  court 
of  chancery,  are  also  to  be  placed  on  a  level,  in  point  of 
authority,  with  the  best  productions  of  the  English 
bench." 

Upon  our  American  equity  reports,  I  have  only  to  ob* 
serve,  that,  being  decisions  in  cases  arising  uif 
*496     der  our  domestic  'laws  and  systems,  they  can- 
not but  excite  a  stronger  interest  in  the  mind  of 
the  student ;  and  from  their  more  entire  apphcation  to 


»  Tkt  Livtt  o/  Itu  Lard  CimcelUri  of  EngUnd,  from  llu  tarliat  litM» 
tiU  the  Ttign  of  Gtorgt  IV.,  in  5  vols.  act.  LoadoD,  IB46,  bf  Lord  Campbell, 
!•  ibe  most  inunicliTe  ind  ailractiva  work  on  \cg»t  biogriplir  that  ii  eituUt 
and  equally  diaiiofnitlwd  for  il>  truib,  iia  caador  and  iii  (teedoin. 
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our  (arcumstanceB,  they  will  ccury  with  them  the  greater 
authority. 

I  have  now  finished  a  succinct  detail  of  the  priacipal 
reporters;  and  wfaeo  the  student  has  been  thoroughly ra 
initiated  in  the  elements  of  legal  science,  I  would  strong- 
ly recommend  tbem  to  his  notice.  The  old  cases,  prior 
to  the  year  1688,  need  only  be  occasionally  consulted* 
and  the  leading  decisions  in  them  examined.  Some  of 
tbem,  however,  are  to  be  deeply  explored  and  studied, 
and  particularly  those  cases  and  decisions  which  have 
spread  their  influence  far  and  wide,  and  established 
principles  which  lie  at  the  foundations  of  English  juris- 
prudence. Such  cases  have  stood  the  scrutiny  of  con- 
temporary judges,  and  been  illustrated  by  succeeding 
artists,  and  are  destined  to  guide  and  control  the  most 
distant  posterity.  The  reports  of  cases  since  the  middle 
of  the  last  century,  ought,  in  most  instances,  to  be  read 
in  course,  and  they  will  conduct  the  student  over  aa 
immense  field  of  forensic  discussion.  They  contain 
that  great  body  of  the  commercial  law,  and  of  the  law  of: 
contracts,  and  of  trusts,  which  governs  at  this  day.  i 
They  are  worthy  of  being  studied  even  by  scholars  of 
taste  and  general  literature,  as  being  authentic  memO' 
rials  of  the  business  and  manners  of  the  age  in  which 
they  were  composed.  Law  reports  are  dramatic  in 
their  plan  and  structure.  They  abound  in  pathedc  inci- 
dent, and  displays  of  deep  feeling.  They  are  faithful 
records  of  those  "little  competitions,  factions  and  de- 
bates of  mankind"  that  fill  up  the  principal  drama  of  hu- 
man life;  and  which  are  engendered  by  the  loveof  power, 
thfi  appetite  for  wealth,  the  allurements  of  pleasure,  the 
delusions  of  self-interest,  tbe  melancholy  perversionof  ta- 
lentand  the  machinationsof  fraud.  They  give  us  the  skil- 
ful debates  at  the  bar,  and  the  elaborate  opinions  on  the  \ 
bench,  delivered  with  tbe  authority  of  oracular  wisdom.  \ 
They  become  deeply  interesting,  because  they  contain 

Vol.  t  48 
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true  portraits  of  the  talents  and  learning  of  the 
•497    sages  of  the  law.    "We  should  have  koown  but 

very  little  of  the  great  mind  and  varied  accom- 
plishments of  Lord  ManeEeld,  if  we  had  not  been  pos- 
sessed of  the  faithful  reports  of  hia  decisions.  It  is  there 
that  his  title  to  the  character  of  "  founder  of  the  com- 
mercial law  of  England,"  is  verified.  A  like  value  may 
be  attributed  to  the  reports  of  the  decisions  of  Holt, 
Hardwicke,Willes,Wilmot,DeGrey,Camden,Thurlow, 
Buller,  Kenyon,  Sir  William  Scott,  Grant,  and  many 
other  illuBtrioDS  namesy  which  will  be  immortal  as  tbe 
English  law.  Nor  is  it  to  he  overlooked  as  a  matter  of 
minor  importance,  that  the  judicial  tribunals  have  beeo 
almost  uniformly  distinguished  for  their  immaculate 
parity.  Every  person  well  acquaioted  with  the  con- 
tents of  the  English  reports,  must  have  been  struck  with 
the  unbending  integrity  and  lofty  morals  with  which 
the  courts  were  inspired.  I  do  not  know  where  we 
could  resort,  aniong  all  the  volumes  of  human  compo- 
sition, to  find  more  constant,  more  tranquil,  and  more 
sublime  manifestations  of  tbe  intrepidity  of  conscious 
rectitude.  If  we  were  to  go  back  to  the  iron  times  of 
the  Tudors,  and  follow  judicial  history  down  fiom  the 
first  page  in  Dyer  to  the  last  page  of  the  last  reporter, 
we  should  find  the  hig:her  courts  of  civil  judicature, 
generally,  and  with  rare  exceptions,  presenting  tbe 
image  of  the  sanctity  of  a  temple,  where  truth  and  jus- 
tice  seem  to  be  enthroaed,  and  to  be  personified  in  their 
decrees. 
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OF  THS  FBINCIPAI.  PUBLICATIONS  ON    XHX  COUHON  LAW. 

Thb  reports  of  adjudged  casea  are  admitted  to  con- 
tain the  highest  and  most  authentic  evidence  of  tke 
principles  and  rules  of  the  ccHnmon  law;  but  there  are 
numerous  other  works  of  sages  in  the  profession,  which 
contribute  vfiy  essentially  to  fecilitate  the  researches, 
and  abridge  the  labour  of  the  student.  These  works 
acquire,  by  time  and  their  intrinsic  yaluei  the  weight 
of  authority ;  and  the  earlier  text  books  are  cited  and 
relied  upon  as  such,  in  the  discussions  at  the  bar  and 
upon  the  bench,  in  cases-  where  judicial  authori^  is 
wanting. 

One  c^  the  oldest  of  these  treatises  is  Glanville's  i 
Tractatia  de  Legibut  Anglia,  composed  in  the  reign  of 
Henry  U.,  in  which  he  was  chief  justiciaiy,  and  prewded 
in  the  aula  regu.  It  is  a  plain,  diy,  perspicuous  essay 
on  the  ancient  actions,  and  the  Ibrms  of  writs  then  in 
use.  It  has  become  almost  obsolete^  and  useless  for 
any  practical  purpose,  owing  to  the  disuse  of  the  an- 
cient actions ;  but  it  is  a  carious  monument  of  the  im- 
proved state  of  the  Norman  administration  of  justice. 


■  In  tbs  l^»tory  of  fl<  Bon*gk  owf  Mumeifal  CarpBtatiaiM  d/  tht 
United  Kingdom,  by  Henri.  Heriwetliar  &,  Stephani,  («o1.  i.  Int.  t8,)  nil 
that  !■  eanuined  in  the  airiier  Saion  lawB,  and  ia  thiMe  of  WiUUm  I.  and 
Baarr  I.,  utd  the  chnrlen  of  ihoae  peiiodi,  ii  uid  to  be  io  >  greai  degrea 
repeated  in  Glantille,  «nd  again  ia  BrittoD.  Ibid.  vol.  i.  p.  4TS.  Dr.  Irving, 
in  hi*  Intradnetion  to  lit  Study  of  tie  Oisil  Law,  p.  9S,  ufs  that  OlanTiElg'a 
tnatiae  ia  under  coniidenble  obligation  to  the  ciril  Uw. 
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It  is  peculiarly  venerable,  if  it  be,  as  it  is  said,  the 
most  ancient  book  extast  upon  the  laws  and  customs  of 
England.  It  has  been  cited,  and  commented  upoo, 
and  extolled,  by  Lord  Coke,  Sir  Matthew  Hale,  Sit 
Henry  Spelman,  Setden,  Blackstone,  and  most  of  the 
eminent  lawyers  and  antiquaries  of  the  two  last  cen- 
turies. Mr.  Reeves  aays,  that  he  incorporated  the 
Krhole  of  Olanville    into  his  history  of  the  EnglifA 

(law.--SKfc;«.*^  -  ;Ce£.^ 

•"w"^        Bracton  wrote  his  treatise  DeXe^i&tu  et  CtnuwHtiiu- 
,  t     dtt  Axglia,  in  the  reign  of  Henry  III.,  and  he  is  said  to 

i      T^MAjty^'^''*^X       '^'^  ^^°  *  jinlcfl  ■^'^'''•''"^  '"  that  reign,  and 
ly^/Jm   U   i*-J7*0     professor  of  law  at  'Oxford.     He  is  a  clasncal 
*■/}  y -- iJ^  L  '^A»        writer,  and  has  been  called  by  a  perfect  judge  of 
■^tvW;*5^Sr  ""^  merits,'  the  father  of  the  English  law,  and  the  great 
•"^^      —Ornament  of  the  age  in  which  he  lived.    His  worit  is  a 
systematic  performance,  giving  a  complete  view  of  tbe 
law  in  all  its  titles,  as  it  stood  at  the  time  it  was  written; 
and  it  is  filled  with  copious  and  accurate  details  of  le- 
gal learning.     It  treats  of  the  several  ways  of  acquiring, 
maintaining  and  recovering  property,  much  in  the  msn- 
ner  of  the  Institutes  of  Justinian.     The  style  clear,  ex- 
pres8t¥e,  and  sonetimes  polished,  has  been  ascribed  to 
the  influence  of  the  civil  and  canon  law,  which  he  bad 
studied  and  admired ;  and  the  work  evinces,  by  tbe 
Ireedom  of  tbe  quotations,  that  he  had  drank  deep  st 
those  fountains. 

6tr  William  Jonea  says,  be  is  certainly  the  beat  of 
«ur  juridical  classics,  though  he  is  perfectly  aware 
that  Bractcn  copied  Justinian  almost  word  for  word.^ 


■  4  Satetf  HMmy  of  tU  EnglM  law,  p.  570. 

k  TAi.^fenix,\D\iiMEqmt*hUJvTi»die^mi«ft}uCmtrttfCli0mttrif,^- 
i.  116 — 133,  conaiden  ihftt  Bractnn  drew  ihe  learning  of  hii  ireiiiM,  nM 
from  ths  Angto-Suoa  or  Anglo-Nonnui  joiiipnideno,  bat  annitiallr  &mi 
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In  the  reign  of  Edward  I.,  Bracton  iras  reduced  into  a 
compendium  by  Thor"*""i  '»^''^h  shows,  says  8eldeD,> 
how  great  the  authority  of  Bracton  was  in  the  time  of 
Edward  I.  He  continued  to  he  the  repository  of  an- 
cient English  jurisprudence,  and  the  principal  source  of  I 
legal  autfaoriiy,  down  to  the  time  of  the  publication  oft  | 
the  Institutes  of  Lord  Coke. 

Btaunforde,  in  bis  Pleas  of  the  Crown,  published 
about  the  Ume  of  Philip  and  Mary,  bears  strong  testi- 
mony to  the  merits  and  to  the  authority  of  Bracton.  It 
is  stated  in  Plowden,i>  that  neither  Granville  nor  Brac- 
ton were  to  be  cited  as  authorities,  but  rather  as  orna- 
ments to  the  discourse ;  and  in  several  other  books  the 
same  thing  was  said.o  But  Mr.  Reeve,  in  his 
history  of  the  English  law,^  justly  vindicates  *the  *601 
character  of  Bracton  from  such  unmerited  asper- 
sion ;  and,  what  is  as  much,  and  perhaps  more  to  the 
purpose,  the  learned  Selden,  vhose  knowledge  of  Eng- 
lish legal  antiquities  was  unrivalled,  declares,  that  this 
notion  is  founded  in  error.  Glanvifie  and  Bracton  are 
authors  of  great  service  to  alt  who  apply  themselves  to 
the  study  of  the  law,  and  are  desirous  of  knowing  its 
origin  and  progress  from  the  very  foundation.*  Tbey 
contain  numberless  things,  said  Selden,  which  in  his 
day  either  remained  entire,  or  were  only  partially  ab- 
rogated ;  and  they  contain  such  information  on  ancient 
customs  and  laws,  as  to  carry  with  them  authority,  as 
well  as  illustration.  Lord  Hc^t,  in  the  great  case  of 
^SS'  V-  Bernard,  made  free  use  of  Bracton,  and  spoke 
of  him  as  an  old  author  full  of  reason  and  good  sense. 

Britton  and  Fleta,  two  treatises  in  the  reign  of  Edw.  i 
I.,  were  nothing  more  than  appendages  to  Bracton,  and 


•  Dmntatin  mnatxti  t»  FUU,  c.  ii.  Ma  1.  ^  F.  357, 356. 
•lStM>.lia    llSt.3H143.  4  VoL  if.  pp.  S70, 5U. 

•  Stlin't  DmtrtatUn,  e.  1.  mc  3. 
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from  whom  they  drew  largely.  Lord  Coke  says,*  that 
BrittoD  was  bishop  of  Hereford,  and  of  profound  judg- 
meot  in  the  common  law,  and  thai  Fleta  was  writteo 
hy  sbme  learned  lawyer,  while  in  confinement  in  the 
Fleet  prison.i>  The  dissertation  which  Seldeo  annexed 
to  the  edition  of  Fleta,  printed  in  his  time,  is  evidence 
of  the  high  estimation  in  which  the  work  was  then 
held ;  and  it  is  a  little  singular,  that  President  He- 
nauU,  in  his  chronological  abridgment  of  the  Histoi; 
of  France,^  should  refer  to  this  ancient  English  trea- 
tise of  Fleta  as  an  historical  authority.^ 
bn  Sir  John  Fortescue'e  treatise,  De  Laudibus  Legv» 
Anglia,  was  written  in  the  reign  of  Henry  VI.,  under 
whom  he  was  chief  juBtice,  and  afterwards  chancellor. 
It  is  in  the  form  of  a  dialogue  between  him  and  the 
young  prince,  and  be  undertakes  to  sbow,  that 
*S03  the  common  law  was  the  most  'reasonable  and 
the  most  uicient  in  Europe,  and  superior  to  the 
civil  law.  It  displays  sentiments  of  Uberty,  and  a  sense 
of  a  limited  monarchy,  remarkable,  in  the  fierce  ana 
barbarous  period  of  the  Lancastrian  civil  weirs,  and  on 
air  of  probity  and  piety  runs  through  the  work.  He 
insisted,  for  instance,  that  the  conviction  of  criminals 
by  juries,   and  without  torture,  was  much  more  just 


-  Prt/.to  10  Co. 

k  Lord  Campbell,  to  hii  Tery  inlamtiDg  "  £<w(  ef  the  Lord  CiMmedUn,' 
rayB,  ibat  Briiiou  let  the  example  of  writiiig  kw  booka  in  French,  wbKO 
was  followod  for  some  centuhea. 

•  Tome  L  p.  9se. 

*  Tba  AfiiTdr  nf  Jiutiett  waa  raid ,  rscentlr,  by  Ch.  J.  Tiodall,  (6  £■  V^m, 
N.  C.S3S,)  tobeabookofgrsatsulhaiity,  andoflbeearliest,  thougbiiDCM' 
tain  data.  Loid  Coke  ipoke  of  ita  anthority  and  antiquity  in  higk  tenm,  u*^ 
that  moat  of  ii  waa  written  before  the  conqueil.  Fref.  to  9  Co.  and  Pnf-'' 
10  Cb  Mr.  Raavea,  author  of  the  Siftvry  a/ lAe  Enfjiei  Xaw.apeakiof'l 
u  a  curioua,  and,  in  aome  degree,  aaihanlic  tract,  and  aa  compiled  by  Hi>n». 
imdat  Ed.  U.,  from  aone  work  of  that  kind,  and  legaldoeuraenls  in  the  Aii^>- 
Suon  tiraaa. 
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and  humane  than  the  method  of  the  continental  nations; 
and  that  the  privilege  of  challengmg  Jurors,  and  of 
bringing  writs  of  attaint  upon  corrupt  verdicts,  and  the 
usual  wealth  of  jurors,  afforded  that  security  to  the  lives 
and  property  of  English  subjects,  which  no  other  coun- 
try was  capable  of  affording.  He  ran  a  parallel,  in 
many  instances,  between  the  common  and  the  civil  law, 
in  order  to  show  the  superior  equity  of  the  former,  and 
that  the  proceedings  in  courts  of  justice  were  not  so 
dilatory  as  in  other  nations.  Though  some  of  the  in- 
stances of  that  superiority,  which  he  adduces,  such  as 
the  illegitimacy  of  ante-nuptial  children,  and  the  doc- 
trine of  feudal  wardships,  axe  of  no  consequence,  yet 
the  security  arising  from  trial  by  jury,  and  the  security 
of  life  and  property  by  means  of  the  mixed  govern- 
ment of  England,  and  the  limitations  of  the  royal  pre- 
rogative, were  solid  and  pre-eminent  marks  of  superi- 
ority. 

This  interesting  work  of  Fortescue  has  been  translated 
from  the  Latin  into  English,  and  illustrated  with  the 
notes  of  the  learned  Selden;  and  it  was  strongly  re- 
commended, in  a  subsequent  age,  by  such  writers  as 
Sir  Walter  Raleigh  and  Su  Germain.  And  while  upon 
this  author,  we  cannot  but  pause  and  admire  a  system 
of  jurispradence,  which,  in  so  uncultivated  a  period  of 
society,  contained  such  singular  and  invaluable  provi- 
sions in  favour  of  life,  liberty  and  property,  as  those  to 
which  Fortescue  referred.  They  were  unprecedented 
in  all  Greek  and  Roman  antiquity,  and.  being  preserved 
in  some  tolerable  degree  of  freshness  and  vigour,  amidst 
the  profound  ignorance  and  licentious  spirit  of  the  feudal 
ages,  they  justly  entitle  the  common  law  to  a  share  of 
that  constant  and  vivid  eulogy,  which  the  Eng- 
lish lawyers  'have  always  liberfdly  bestowed  'SOS 
upon  their  municipal  institutions. 
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u  Littleton's  Book  of  Tenures  was  composed  in  tbe  mga 
of  Edward  IV.,  and  it  is  confined  eadrely  to  tbe  doc- 
trines of  the  old  Eoglish  law,  concerning  tbe  tenure  of 
real  estatesi  and  the  incidents  and  services  relating 
thereto.  In  the  first  book,  Littleton  treats  of  tbe  quan- 
tity of  interest  in  estates,  under  the  heads  of  fee  simple, 
fee  tul,  tenant  in  dower,  tenant  bj  the  curtesy,  tenant 
S)T  life,  for  years,  and  at  will.  In  the  second  boc^  he 
treats  of  the  several  tenures  and  services  by  wbicb  lands 
were  then  held,  such  as  homage,  fealty,  villenage  and 
knight  service.  In  the  third  book  he  treats  of  divers 
subjects  relative  to  estates,  and  their  tenures,  aoder  tbe 
heads  of  parceners,  joint  tenants,  estates  on  condition, 
releases,  warranty,  &c.  He  explained  tbe  learning  of 
that  period  on  the  subject  of  tenures  and  estates,  with 
a  felicity  of  arrangement,  and  perspicuity  and  precision 
of  style,  that  placed  him  above  all  other  writers  on  the 
law.  No  work  ever  attained  a  more  decided  and  per- 
manent reputation  for  accuracy  and  authority.  Lord 
Coke  says,*  that  Littleton's  Tenures  was  the  most  per- 
fect and  absolute  work,  and  as  free  from  error  as  any 
book  that  ever  was  written  on  any  human  science;  and 
he  is  justly  indignant  at  the  presumptuous  and  absurd 
oensures  which  the  celebrated  civilian,  Hotman,  was 
pleased  to  bestow  on  Littleton's  clear  and  accurate 
view  of  English  feudal  tenures.  He  said,  he  had  known 
many  of  his  cases  drawn  in  question,  but  never  could 
find  any  judgment  given  agunst  any  of  tbem,  wbicb 
could  not  be  afiinQed  of  any  other  book  in  our  law. 
The  great  excellence  of  Littleton  is  his  full  knowledge 
of  the  subject,  and  the  neatness  and  simplicity  of  his 
manner.  He  cites  but  very  few  cases,  but  he  holds  no 
opinion,  says  bi^  great  commentator,  but  what  ia  sup- 
ported  by   authority   and   reason.      A   great    part  of 

■  Prtfrntt  to  Ce.  LitL  and  to  10  Oi. 
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Littleton  is  not  now  law,  or  is  entirely  'obsolete  with 
us;  and  particularly  much  of  the  matter  in  tbe  chap- 
ters on  estates  in  fee  tail,  copj'holds,  feudal  services, 
discontinuaiice,  attorameot,  remitter,  confirmation  and 
warranty.  But,  even  at  this  day,  what  remains  con- 
cerning tenures,  cannot  be  well  understood  without  a 
general  knowledge  of  what  is  abolished;  and  even  the 
obsolete  part  of  Littleton  can  be  studied  with  pleasure 
and  profit,  by  all  who  are  desirous  to  trace  the  his- 
tory and  grounds  of  the  law.  It  has  been  supposed 
by  Mr.  Butler,  that  Littleton's  treatise  would  still  be  a 
proper  introduction  to  the  institutes  of  the  English  law 
00  the  subject  of  real  estates. 

Perkins'  Treatise  of  the  Laws  of  England,  written  in  P»rkii» 
the  reign  of  Henry  VIII.,  has  always  been  deemed  a 
valuable  book  for  the  learning  and  ingenuity  displayed 
in  it  relating  to  the  title  and  conveyance  of  real  proper- 
ty. Coke  said  it  was  wittily  and  learnedly  composed; 
and  Lord  Mansfield  held  it  to  be  a  good  authority  m 
point  of  law.  It  treats  of  grants,  deeds,  feoffments,  ex- 
change, dower,  curtesy,  devises,  surrenders,  reserva- 
tions and  conditions;  and  it  abounds  with  citations,  and 
supports  the  positions  laid  down  by  references  to  the 
Year  Books,  and  Fitzherbert's  Abridgment. 

The  Dialogue  between  a  Doctor  of  Divinity  and  a  nociorui 
Student  in  Law,  was  vmtten  by  St  Germain,  in  the 
reign  of  Henry  Vin.,  and  discusses  in  a  popular  man- 
ner many  principles  and  points  of  common  law.  The 
seventeenth  edition  of  this  work  was  published  in  1787, 
and  dedicated  to  the  younger  students  and  professors  of 
law.  It  has  always  been  considered  by  the  courts, 
and  the  best  of  tbe  juridical  writers,  as  a  book  of  merit 
and  authority.  The  form  of  writing  by  dialogue  was 
much  in  use  among  tbe  ancients,  and  some  of  the  finest 
treatises  of  tbe  Greeks  and  Romans  were  written  in  that 
form,  and  particularly  the  remains  of  the  Socratic  school 
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in  the  writings  of  Xenophoo  and  Plato,  and  the  rhetori- 
cal and  pbilosopfaical  treatises  of  Cicero.  Tbe  three 
most  interesting  productions,  in  tbe  form  of  dialogue,  on 

the  English  law,  are  Fortescue,  already  meatton- 
•605    ed,  •this  work  of  St.  Germain,  and  ^e  elegant 

and  classical  work  entitled  EuQomus,  or  Dia- 
logues concerning  the  Law  and  Constitution  of  Eng- 
land, by  Mr.  Wynne. 
,  But  tbe  legal  productions  of  tbe  preceding  ages  were 
all  surpassed  in  value  and  extent  in  tbe  reigns  of  Eliza- 
beth and  James,  by  tbe  results  of  the  splendid  talents 
and  immense  erudition  of  Bacon  and  Coke.  The  wii- 
tings  of  Lord  Bacon  on  the  municipal  law  of  England 
are  not  to  be  compared  in  reputation  to  his  productions 
in  physical  and  moral  science;  but  it  is,  neverthe- 
less trae,  that  he  shed  light  and  learning,  and  left  the 
impression  of  profound  and  original  thought  on  every 
subject  which  be  touched.  It  was  the  course  of  his  life 
to  connect  law  with  other  studies,  and,  therefore,  he  ad- 
mitted, that  his  arguments  might  have  the  more  vaiieiyi 
and  perhaps  the  greater  depth  of  reason.  His  principal 
law  tracts  are,  his  Elements  of  the  Conunon  Law,  con- 
taining an  illustration  of  the  most  important  maxims  of 
the  common  law,  and  of  the  use  of  the  law  in  its  appli- 
cation to  the  protection  of  person,  property  and  charac- 
ter, and  his  Reading  upon  the  Statute  of  Uses.  Lord 
Bacon  seems  to  have  disdained  to  cite  authorities  In  his 
law  treatises  ;  and  in  that  respect  he  approved  of  the 
method  of  Littleton  and  Fitzherbert,  and  condemned 
that  of  Perkins  and  Staunforde."  He  admits,  however, 
that  in  his  own  private  copy,  he  bad  all  his  authoiiu'es 
quoted,  and  that  he  did  sometimes  *'  weigh  down  au- 
thorities by  evidence  of  reason ;"  and  that  he  intended 
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rather  to  correct  the  law  than  sooth  received  error,  or 
endeavour  to  reconcile  contradictions  bj  unprofitable 
subtlety.  He  made  a  proposal  to  King  James,  for  a 
digest  of  the  'whole  body  of  the  common  and  statute  law 
of  England ;  and  if  be  bad  been  encouraged  and  enabled 
to  employ  the  resources  of  his  great  mind  on  such  a 
noble  work,  he  would  have  done  infinite  service  to  man- 
kiad,  and  have  settled  in  bis  favour  the  question, 
•which  he  said  would  be  made  with  posterity,  'SOe 
whether  he  or  Coke  vrm  the  greater  lawyer. 
The  writings  of  Lord  Bacon  are  distinguished  for  the 
persptcaity  and  simplicity  with  which  every  subject  ia 
treated. 

Lord  Coke's  Institutes  have  had  a  most  extensive  c 
and  permanent  influence  on  the  common  law  of  Eng- 
land. The  first  part  is  a  commentary  upon  Littleton's 
Tenures ;  and  notwithstanding  the  magnitude  of  the 
work,  it  has  reached  seventeen  editions.  Many  of  the 
doctrines  which  his  writings  explain  and  illustrate,  have 
become  obsolete,  or  have  been  swept  away  by  the  cur- 
rent of  events.  The  influence  of  two  centuries  must 
inevitably  work  a  great  revolution  in  the  laws  and 
usages,  as  well  as  in  the  manners  and  taste  of  a  nation. 
Perhaps  every  thing  useful  in  the  Institutes  of  Coke  may 
be  found  more  methodically  arranged,  and  more  inter- 
estingly taught,  in  the  modem  compilations  and  di- 
gests ;  yet  his  authority  on  all  subjects  connected  with 
the  ancient  la^r,  is  too  great  and  too  venerable  to  be 
neglected.  The  writings  of  Coke,  as  Butler  has  ob- 
served,' stand  between  and  connect  the  ancient  and  the 
modem  law— the  old  and  new  jurisprudence.  He  ex- 
plains the  ancient  system  of  law  as  it  stood  in  his  day, 
and  he  points  out  the  leading  circumstances  of  the  in- 
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noTatioii  which  was  begun.  We  have  in  his  works  the 
beginning  of  the  disase  of  real  actions;  the  tendency  o{ 
the  nation  to  abolish  the  military  tenures  ;  the  rise  of  a 
system  of  equity  jurisdiction,  and  the  outlines  of  eveiy 
point  of  modem  law. 

The  second  part  of  the  Institutes  of  Coke  is  a  com- 
mentaiy  upon  the  ancient  statutes,  beginning  ^ith  magna 
charta,  and  proceeding  down  to  the  reiga  of  Henry 
VIII. ;  and  his  commentaries  upon  the  ancient  statniei 
consisted,  m  he  himself  declared,  of  the  authentic  reso- 
lutions of  the  courts  of  justice,  and  were  not  like  tbe 
glosses  of  the  civilians  upon  tbe  text  of  the  civil 
•607  law,  which  contain  so  many  diversities  'of  opin- 
ion as  to  increase  rather  than  to  resolve  doubts 
and  uncertainties.  His  commentary  upon  magna  charts, 
and  particularly  on  the  celebrated  39th  chapter,  u 
deeply  interesting  to  the  lawyers  of  the  present  age,  as 
well  from  the  value  and  dignity  of  the  text,  as  the  spirit 
of  justice  and  of  civil  liberty  which  pervades  and  ani- 
mates tbe  work.  In  this  respect.  Lord  Coke  eclipses 
bis  contemporary  and  great  rival.  Lord  Bacoot  who 
was  as  inferior  to  Coke  in  a  just  sense  and  manly  vindi- 
cation of  the  freedom  and  privileges  of  the  subject,  as 
be  was  superior  in  general  science  and  philosophy* 
Lord  Coke,  in  a  very  advanced  age,  took  a  principal 
share  in  proposing  and  framing  the  celebrated  Petiiio* 
of  Right,  containing  a  parliamentary  sanction  of  those 
constitutional  limitations  upon  the  royal  prerogative, 
which  were  deemed  essential  to  the  hberties  of  the 
nation. 

The  third  and  fourth  parts  of  tbe  Institutes  treat  of 
high  treason  and  the  qtber  pleas  of  the  crown,  and  of 
tbe  history  and  antiquities  of  the  English  courts.  Tbe 
harshness  and  severity  of  the  ancient  criminal  code  of 
England  are  not  suited  to  the  taste  and  moral  seoBC 
of  the  present  age ;  and  those  parts  of  tbe  Institutes 
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are  of  very  inconsiderable  valae  and  use,  except  it  be 
to  enlighten  the  researches  of  ihe  legal  antiquary.  In 
this  respect,  Coke's  Pleas  ofthe  Crown  are  inferior  to  the 
work  under  that  title,  by  Staunforde,  who  wrote  in  the 
age  of  Philip  and  Mary,  and  was  the  earliest  writer  who 
treated  didactically  on  that  subject.  Staunforde  wrote 
in  law  French ;  but  Lord  Coke,  more  wisely  and  bene- 
volently, wrote  in  English,  because,  he  said,  the  mat- 
ter of  which  he  treated  concerned  all  the  subjects  of 
the  realm. 

Before  we  quit  the  period  of  the  old  law,  we  must  i 
not  omit  to  notice  the  grand  abridgments  of  Statbam, 
Fitzberbert  and  Brooke.  Statham  was  a  baron  of  the 
exchequer  in  the  time  of  Edward  IV.  Hia  abridgment 
of  the  law  was  a  digest  of  most  titles  of  the  law, 
comprising  under  each  head  adjudged  cases  from  the 
Year  Books,  given  in  a  concise  manner.  The  cases 
were  strung  together  without  regard  to  connection 
of  matter.  It  is  doubtful  whether  it  was  •printed  *BOa 
before  or  after  Fitzherbert's  work,  but  the  latter 
entirely  superseded  it.  Fitzherbert  was  published  in 
the  reign  of  Henry  Vm.,  and  came  out  in  1514,  and 
was,  forthat  period,  a  work  of  singular  learning  and  uti- 
lity. Brooke  was  published  in  1673,  and  in  a  great  bimii. 
degree  superseded  the  others.  The  two  last  abridg- 
ments contain  the  substance  of  the  Year  Books  regu- 
larly digested ;  and  by  the  form  and  order  which  they 
gave  to  the  rude  materials  before  them,  and  the  great 
facility  which  they  afforded  to  the  acquisition  of  know- 
ledge, they  must  have  contributed  very  greatly  and 
rapidly  to  the  improvement  of  legal  science.  Even 
those  exceedingly  laborious  abridgments  were  in  their 
turn  superseded  by  the  abridgments  of  Rolle  and 
bis  successors.  Dr.  Cowell,  who  was  contemporary  Omn. 
with  Coke,  published  in  Latin  an  Institute  of  the  Lawa 
of  England,  after  the  manner  of  Justinian'a  Institutes.  "^ 
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Hia  woi^  was  founded  upon  the  old  feudal  teuuret, 
such  as  the  law  of  wards  and  liveries,  tenures  in  eoptic, 
and  knight  service.  While  the  writings  of  Lord  Coke 
have  descended  with  fame  and  honour  to  poateri^,  it 
was  the  fate  of  the  learned  labours  of  Dr.  Cowell  to 
pass  unheeded  and  unknown,  into  irreclaiaiable  obli- 
vion.*  And,  with  respect  to  all  the  preceding  periods, 
n«vci.  Reeve's  History  of  the  English  Law  contfuna  the  hest 
account  that  we  have  of  the  progress  of  the  law,  from 
the  time  of  the  Saxons  to  the  reign  of  Elizabeth.  It 
covers  the  whole  ground  of  the  law  included  iq  the  old 

abridgments,  and  it  is  a  work  deserving  of  ibe 
*S09    highest  commendation.    *I  am  at  a  loss  which 

most  to  admire,  the  fjll  and  accurate  learn- 
ing which  it  cont£uns,  or  the  neat,  perspicuous,  and 
sometimes  elegant  style  in  which  that  learning  ia  con- 
veyed. 
FiDch'aDit-  The  treatise  of  Sir  Henry  Finch,  being  a  discourse  is 
four  books,  on  the  maxims  and  positive  grounds  of  tbe 
law,  was  firstpnbliahedin  French,  in  1613;  and  we  have 
the  authority  of  Sir  William  Blackstone  for  saying,  that 
his  method  was  greatly  superior  to  that  in  all  the  treatises 
that  were  then  extemt.  His  text  was  weighty,  concise 
and  nervous,  and  bis  illustrations  apposite,  clear  and 
authentic.  But  the  abolition  of  the  feudal  tenures,  and 
the  disuse  of  real  actions,  have  rendered  hedf  of  his 
work  obsolete. 


•  Dr.  Cowell  pabliihed  a  iaa  Diciianaty,  or  tht  Inttrprtttr  of  Wtri* 
and  Ttm*  tttti  tither  ia  tht  Cemaea  or  Stalatt  Late,  and  in  Iht  Ttvtrtt. 
Cowell'a  Interpreter  Ji  frequenlly  cited  by  the  English  anti()uuianB,  end  Tb. 
SaldoD  makes  much  n«  of  it  in  bii  nalei  to  Furteaene.  It  is  one  of  the  to 
thoriiies  luedb;  Jscubin  compiling  hisLaw Dictionary  ;  butibpfiralediliM 
noder  James  I.  mec  with  the  sitisular  fals  of  beiog  suppregsed  by  a  proclt- 
malion  of  tbe  king,  at  the  instance  of  the  Houss  of  Commona,  for  comalninf 
the  berelictti  and  monairom  doctrine,  (hat  the  king  was  an  absolute  manareb, 
■ltd  above  ihe  law,  whkh  he  might  alter  or  snapend  at  his  pleaaure. 
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Sheppard's  Touchstone  of  Common  Assurances  was  siuraiud'a 
the  production  of  Mr.  Justice  Dodderidge,  in  the  reign  of 
Jomee  I.  It  is  a  work  of  great  value  and  authority, 
touching  the  common  law  modes  of  cDnveyance,  and 
those  deriveil  from  the  statute  of  uses.  It  treats  also 
copiously  of  the  law  of  uses  and  devises ;  but  the  great 
defect  of  the  book  is  the  want  of  that  lucid  order  and 
perspicuous  method  which  are  essential  to  the  cheerful 
perusal  and  ready  perception  of  the  merits  of  such  a  work. 
The  second  volumeofCoUeetaneaJtindica  has  an  analysis 
of  the  theory  and  practice  of  conveyancing,  which  is  only 
a  compendious  abridgment  of  the  Touchstone ;  and 
there  is  a  very  improved  edition  of  it  by  Preston,  who 
has  favoured  the  profession  with  several  excellent  tracts 
on  the  law  of  real  properly. 

RoUe's  Abridgment  of  the  Law  was  published  soon  roua 
after  the  restoration,  with  an  interesting  preface  by  Sir 
Matthew  Hale.  It  brings  down  the  law  to  the  end  of 
the  reign  of  Charles  I.,  and  though  it  be  an  excellent 
work,  and,  in  point  of  method,  succinctness  and  legal 
precision,  a  model  of  a  good  abridgment,  Sir  Matthew 
Hale  considered  it  an  unequal  monument  of  the  fame  of 
Rolle,  and  that  it  fell  short  of  what  might  have  been  ex- 
pected from  his  abilities  and  great  merit.  It  is  also 
deemed,  by  Mr.  Hargrave,  a  great  defect  in  Viner's 
very  extensive  abridgment,  that  he  should  'have  •510 
attempted  to  engraft  it  on  such  a  narrow  sub- 
stance as  Rolle'a  work.  Rolle  was  chief  justice  of 
England  under  the  protectorate  of  Cromwell,  and  under 
the  preceding  commonwealth  ;  but  as  hia  abridgment 
was  printed  in  the  reign  of  Charles  IL,  he  has  no  other 
title  annexed  to  his  name  than  that  of  Sergeant  Rolle, 
and  his  republican  dignity  was  not  recognised. 

Since  the  period  of  the  English  revolution,  the  new 
digests  have  superseded  the  use  of  the  former  ones  ;  and 
Bacon,  Viner,  Comyns  and  Cruise  contain  such  a  vast 
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acceseioD  of  modem  law  learning,  that  tbeir  predfecessorB 

viner.        faave  &lleD  into  oblivion.     Viner's  Abridgment,  with  all 
its  defects  and  inaccuracies,   is  a  convenient  part  of 
every  lawyer's  library.    We  obtain  by  it  an  easy  and 
prompt  access  to  the  learning  of  the  Year   Books  and 
the  c^d  abridgments,  and  tbe  work  is  enriched  with 
many  reports  of  adjudged  cases  not  to  be  found  else- 
where ;  but,  sifter  all  that  can  be  said  in  its  favour,  it  is 
an  enormous  mass  of  crude,  undigested  matter,  and 
««nTn'«    oot  woTth  the  labour  of  the  compilation.     The  digest  of 
'^   ,   I  \  Lord  Chief  Baron  Comyn  is  a  production  of  vastly 
i  ^^^  higher  order  and  reputation,  and  it  is  the  best  digest 
'       ^'3    extant  upon  the  entire  body  of  the  English  law.     Lord 
(    \^^    Kenyon  held  his  opinion  alone  to  be  of  great  authority, 
y  5 1     for  he  was  considered  by  his  contemporaries  as  the 
^  V  I  J     moat  able  lawyer  in   Westminister  Hall."      Tbe   title 
y  c,'i^  ^  y.  Pleader  has  often  been  considered  as  the  most  eKbo- 
' J*x  y>       rale  and   useful  head  of  the  work ;  but  the  whole  is 
<"^  «^      jigtingQial^d  for  the  variety  of  the  matter,   its  lndd 
order,  tbe  precision  and  brevity  of  the  expression,  and 
Ab^^^L  ^®  accuracy  and  felicity  of  the  execution.      Bacon's 
Abridgment  was  composed  chiefly  from  materials  left 
by  Lord  Chief  Baron  Gilbert.     It  has  more  of  the  cha- 
racter of  an  elementary  work   than  Comyn's   Pigeat 
The  first  edition  appeared  in  1736,  and  was  much  ad- 
mired, and  the  abridgment  has  maintained  its  great  in- 
fluence down  to  the  present  time,  as   being 
•611     •a  very  convenient  and  valuable  collection  of 
principles,  arising  under  the  various  titles  in  lie 
immense  system  of  the  English  law.     And  in  connec* 
tion  with  this  branch  of  the  subject,  it  will  be  roost 
convenient,  though  a  little  out  of  the  order  of  time,  to 
oniM^Di-take  notice  ofCruise's  recent  and  very  valuable  Digest 
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of tfaelawsofEDglandrespeotmgrBal proper^.  Itisby 
£u  the  most  perfect  elementary  work  of  the  kind  vhicji 
ve  have  oo  the  doctrine  of  real  property,  and  it  is 
distinguiBbed  for  its  mettiodioal,  accarate,  perspicuous 
aod  comprebeosive  view  of  the  subject  All  his  prin- 
ciples are  supported  and  illustrated  by  the  most  judi-  \ 
oious  selection  of  adjudged  cases.  They  ore  arranged  ' 
with  great  skill,  aad  ap(^ed  in  confinnation  of  bis 
doctrines  with  the  utmost  pertinacy  find  force. 

The  various  treatises  of  Lord  Chief  Baron  Gilbert  BMuoii- 
are  of  high  value  and  character,  and  they  contributed 
much  to  advance  the  science  of  law  in  the  former  part 
of  the  last  century.  His  treatise  on  Tenures  deserves 
particular  notice,  as  having  explained  upon  feudal  prin- 
<uple8  several  of  the  leading  doctrinea  in  Littleton  and 
Coke  ;  and  it  is  a  very  elamentaiy  and  instructive  es- 
say upon  that  abstruse  branch  of  learning.  His  Esaaj 
on  the  Law  of  Evidence  is  an  excellent  performance, 
and  the  groundwork  of  all  the  subsequent  collectioiu 
oo  that  sulyect;  and  it  still  maintains  its  character, 
DotwitfastfindiDg  the  law  of  evidence,  like  most  other 
branches  of  the  law,  and  particularly  the  law  of  com- 
mercial contracts,  has  expanded  with  the  progress  and 
exigencies  of  society.  His  treatise  on  the  law  of  Uses 
and  Trusts  is  another  work  of  high  authority,  and  it 
has  been  rendered  peculiarly  valuable,  by  the  revisioD 
and  copious  notes  of  Mr.  Sugden. 

The  treatises  on  the  Fleas  of  the  Crown,  by  Sir  Mat-     hh.  va 
thev  Hale  and  Sergeant  Hawkins,  appeared  early  in  ™*^'°*' 
tfae  last   centuiy,  and   they  contribute  to  give  preci- 
Bi<m  and  certainty  to  that  most  deeply  interesting  pert 
of  jurteprudeoce.     They  are  both  of  tbem  woiks  of  au- 
thority, and  have  bad  great  sanction,  and  been 
uniformly  and  strongly  recommended  'to  the    *dl2 
profession.     Sir  Martin  Wright's  Liiroduction  to  aimonin 

the  Law  of  Tenures  is  ao  excellent  work,  and  the  value    "^^ 
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of  it  cannot  be  better  recommended  than  by  the  fact, 
that  Sir  William  Blackatone  has  interwoven  the  sab- 
stance  of  that  treatise  into  the  second  volume  of  bis 
Commentaries.  Dr.  Wood  pablished  in  172S  bis  Insti- 
tutes of  the  Laws  of  England.  His  object  was  to  digest 
the  law,  and  to  bring  it  into  better  order  and  system. 
By  the  year  1754,  his  work  bad  passed  through  eight 
folio  editions,  and  thereby  afibrded  a  decisive  proof  of 
its  value  and  popularity.  It  was  greatly  esteemed  by 
the  lawyers  of  that  age ;  and  an  American  judge,^ 
(himself  a  learned  lawyer  of  the  old  school,)  has  spoken 
of  Wood  as  a  great  authori^,  and  of  weight  and  re- 
spect in  Westminster  Hall. 

But  it  was  the  fate  of  Wood's  Institutes  to  be  entireiy 
superseded  by  more  enlarged,  more  critical,  and  more 
attractive  publications,  and  especially  by  tbe  Commen- 
taries of  Sir  William  Blackstone,  who  is  justly  placed 
at  the  bead  of  all  the  modem  writers  w^ho  treat  of  tbe 
general  elementary  principles  of  the  law.  By  tbe  ex- 
cellence of  his  arrangement,  tbe  variety  of  his  learning, 
the  justness  of  his  taste,  and  ttte  parity  and  elegance  of 
his  style,  be  communicated  to  those  subjects  whioh 
were  harsh  and  forbidding  in  tbe  pages  of  Coke,  tbe 
attractions  of  a  liberal  science,  and  the  embellisbments 
of  polite  literature.  The  second  and  third  volumes  of 
the  Commentaries  are  to  be  thoroughly  studied  aud  ac- 
curately understood.  What  is  obsolete  is  necessary  to 
illustrate  that  which  remains  in  use,  and  tbe  greater 
part  of  tbe  matter  in  those  volumes  is  law  at  this  day, 
and  on  this  side  of  tbe  Atlantic. 

I  have  necessarily  been  obliged  to  omit  the  mention 
of  many  valuable  works  upon  law,  as  my  object  in  the 
present  lecture  was  merely  to  select  those  which  were 
the  most    useful   or    distinguished.     With    respect  to 

•  M-Ka*,  Ck.  J.,  1  DoUw,  p.  UT. 
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the  modern  didactic  'treatises  on  various  heads  of  uodun 
the  law,  and  which  have  multiplied  exceedingly 
within  the  period  of  the  present  generation)  I  can 
only  take  notice  of  a  few  of  those  which  relate  to 
the  law  of  real  property,  and  are  deemed  the  most  im- 
portant The  Qomerous  works,  both  foreign  and  dome»* 
tic,  on  various  branches  of  the  law  of  personal  rights 
and  commeicial  contracts,  I  may  have  occasion  to  refer 
to  hereafter,  as  the  subjects  of.  which  they  treat  pass 
under  consideration,  in  the  course  of  these  lectures* 
Any  critical  notice  of  them  at  present,  would  lead  us  too 
far  from  the  general  purpose  of  this  inquiry,  and  many 
of  them  are  not  sufficiently  matured  by  time  to  become 
of  much  authority. 

Sander's  Essay  on  Uses  and  Trusts  is  a  compreheB' 
sive  and  systematic  treatise,  but  it  wants  that  fplness 
of  illustration,  and  neat  and  orderly  arrangement,  requi* 
site  in  the  discussion  of  so  abstruse  and  complic^ed  a 
branch  of  the  law.  The  learned  Mr.  Butler  has  given  a 
very  elaborate  note  on  the  same  subject  ;■  and  there  is 
an  excellent  summary  of  the  law  of  uses  and  trusts  in 
Cruise's  Digest,  arranged  with  his  customary  skill,  and 
supported  by  an  accurate  analysis  of  adjudged  cases-, 
which  are  apposite  and  pertinent  to  the  inquiry. 

Sugden's  Practical  Treatise  on  Powers  is  the  best 
book  we  have  on  that  very  abstruse  title  in  the  law.  It 
was  regarded  by  the  author  as  his  favourite  perform- 
ance, and  he  is  entitled  to  the  gratitude  of  the  student  for 
his  masterly  execution  of  the  work.  It  is  perspicuous, 
methodical  and  accurate.  Mr.  Sugden's  Treatise  on 
the  Law  of  Vendors  and  Purchasers,  is  also  a  correct 
and  useful  collection  of  equity  principles  on  a  subject 
extremely  interesting,  and  of  constant  forensic  discus- 
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non.*  Roberts  on  Fraudulent  Conveyaaces  oorerB  a. 
veiy  important  bead  in  the  jurispradence  of  the  oouHa 
of  equity.  He  has  collected  the  caseB  arising  under 
&e  statutes  of  13  and  S7  Elizabeth,  respectiug  convey- 
ances that  are  deemed  (raudulmt  in  respect  to 
*0H  creditors  *and  purchasers;  and  though  the  tre*- 
tifle  is  -written  in  bad  taste,  it  is  a  useful  digest 
of  the  law  on  that  subject.  Powell's  Essay  upon  the 
learning  of  devises  contains  a  systematical  and  valoable 
view  of  an  important  branch  of  the  law  concerning  title 
to  real  property,  and  it  is  enlivened  with  some  spirited 
discussions ;  but  neither  that  essay,  nor  the  one  of  hk 
npon  mortgages,  ere  to  be  compared  to  the  clear,  buc- 
cinct  and  masterly  analysis  of  the  caAes  under  filmilar 
titles,  in  the  great  workof  Mr.  Cruise.  Fearae's  Essay 
on  Contingent  Remainders  and  Executory  Devises,  is  a 
performance  of  a  very  superior  character.  It  is  emi- 
nently distinguished  for  the  ability  and  perspicaity 
with  which  it  unfolds  and  explains  the  principles  of  the 
most  intricate  parts  of  the  law.  Mr.  Preston's  recent 
Essays  on  Estates  and  Abstracts  of  Title,  contain 
sound  and  clear  views  of  the  law  of  real  property, 
and  they  have  already  attained  the  authority  of  woifcs 
of  established  reputation. 

I  have  thus  attempted,  for  the  assistance  of  the  sta- 
dflnt,  to  unfold,  in  this  and  the  preceding  lecture,  the 
principal  sources  from  which  we  derive  the  evidence 
and  rules  of  the  common  law.  There  is  another  source 
still  untouched,  from  which  a  great  accession  of  sound 
principles,  particularly  on  the  subject  of  personal  cob- 


•  In  3  Molbf,  S61,  Lord  Ob.  Hin,  u  his  m  18!I9,  ipok*  Terr  ditpu^ 
pnglf  af  Sugdea't  IVtttiit  sb  Vtnden  and  Piircka»tri,  by  nring  that  it 
wu  not  to  be  cited  rb  id  anthoritr  ptr  »t.  Thii  w>i  going  qnite  tahrm 
dflooruni  would  wurant,  canaidenng  ibal  Mr.  Sugdsn  Iwd  been  hii  immv- 
duiB  piodBcueor  en  the  Ineh  Chuieerr  Bench. 
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tracts,  has  been  received,  to  enlarge,  improve  and 
adorn  our  municipal  codes.  I  allude  to  the  body  of  the 
civil  law,  contained  in  the  Institutes,  Digest  and  Code 
of  Jostinian;  and  our  attention  vnll  be  directed  to  that 
subject  in  the  next  lecture. 
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Thb  great  body  of  the  Roman  or  civil  law  was  col- 
lected and  digested  by  order  of  the  Emperor  Justinian, 
in  the  former  part  of  the  sixth  century.  That  compila- 
tion has  come  down  to  modem  times,  and  the  institu- 
tions of  every  part  of  Europe  have  felt  its  influence, 
and  it  has  contributed  lai^ly,  by  the  richness  of  its 
materials,  to  their  character  and  improvement.  With 
most  of  the  European  nations,  aud  in  the  new  states  id 
Spanish  America,  in  the  province  of  Lower  Canada,' 
and  in  one  of  these  United  States,''  it  constitntes  the 
principal  basis  of  their  unwritten  or  common  law.  It 
exerts  a  very  considerable  influence  upon  our  own 
municipal  law,  and  particularly  on  those  branches  of  it 
which  arc  of  equity  and  admiralty  jurisdiction,  or  faU 
within  the  cognizance  of  the  surrogate's  or  conaistorial 
courts.<> 


'  Real  properlj  Uw  in  Canada,  under  French  granu,  wm  oMablutiw 
apna  the  baaia  of  the  Coatume  dt  Parit,  wiib  feudal  bnrdena.  The  Tna'^ 
oiTil  law,  aa  it  exiated  in  Canuta  at  tbe  time  of  the  conqueal  of  ihe  proTJDCf^ 
•till  praraiLs,  without  any  at  ihe  ntaliorauoni  of  the  code  Napoleon. 

k  See  iheOnnf  CMa«/tAt  ,S(at<a/Z<na«taNa,  asadoptedilllKM. 

■  The  Romaa  law  ia  blended  with  thai  of  the  Dutch,  and  carried  inU 
their  Aaiadc  poasenrioiu;  and  when  the  iiland  of  Ceylon  paawd  tnu  (b* 
handa  of  the  Engliah,  jnttice  wa*  directed  to  be  adminiatered  according  to 
die  farmer  ayatsm  of  laws  in  the  Duicb  courte ;  end  Van  Leeuwen'a  C«b- 
mentariea  on  the  Roman  Dntcfa  Law  were  Irsaslatcd  into  Engtish  in  1830, 
expreialy  for  ifas  benefit  of  the  Englkh  judiciary  in  that  ialand. 
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The  history  of  the  venerable  system  of  the  cml  law 
is  peculiarly  interesting.  It  waa  created  and  gradnally 
.matured  on  the  banks  of  the  Tiber,  by  the  succeasive 
wisdom  of  Roman  statesmen,  magistrates  and 
sages  ;  and  after  governing  *the  greatest  people  *dl6 
in  the  ancient  world,  for  the  space  of  thirteen  or 
fourteen  centuries,  and  undergoing  extraordinary  vicis- 
situdes after  the  fall  of  the  western  em^nre,  it  was  re- 
vived, admired  and  studied  in  modern  Europe,  on 
.account  of  the  variety  and  excellence  of  its  general 
principles.  It  is  now  taught  and  obeyed,  not  only  in 
France,  Spain,  Germany,  Holland  and  Scotland,  but 
in  the  islands  of  the  Indian  Ocean,  and  on  the  banks  of 
the  Mississippi  and  the  St.  Lawrence.  So  true,  it 
seems,  are  the  words  of  d'Aguesseau,  that  "the  grand 
destinies  of  Rome  are  not  yet  accompliahed ;  she  reigns 
throughout  the  world  by  her  reason,  after  having  ceased 
to  reign  by  her  authority." 

My  design  in  the  present  lecture  is  to  make  a  few 
general  observations  on  the  history  and  character  of  the 
civil  law,  in  order  to  excite  the  curiosiQr  and  direct  the 
attention  of  the  student  to  the  proper  sources  of  infco^ 
matioQ  on  the  subject  The  acquaintance  which  I  have 
with  that  law  is  necessarily  very  imperfect ;  and  I  asa 
satisfied  that  no  part  of  it  can  be  examined,  and  no  one 
period  of  its  history  can  be  touched,  by  a  person  not 
educated  under  that  system,  without  finding  himself  at 
once  admonished  of  the  difficulty  and  delicacy  of  the 
task,  by  reason  of  the  overwhelming  mass  of  learning 
and  criticism  which  presses  upon  every  branch  of  the 
inquiry. 

That  part  of  the  Roman  jurisprudence  which  has  been 
denominated  the  ancient,  embraced  the  period  from  the 
foundation  of  the  city  by  Romulus,  to  the  establishment 
of  the  twelve  tables. 
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tutjia-  The  fragment  or  Ibe  Enchiridion  inserted  io  the  Pao- 
dectB,"  is  the  only  ancient  history  of  the  first  ages  of  the 
Roman  law  now  extant.  It  was  composed  by  Pom- 
ponius,  in  the  second  century  of  the  Christian  era, 
and  rescued  from  oblivion  by  Justinian ;  and 
•617  Bynkereboeck  has  republished  •it,  and  en- 
deavours to  restore  the  integrity  of  tbe  original 
text  by  emendations  and  a  critical  commentary.^  From 
tfais  fragment  we  team  that  Sextos,  or  Cains  Papirins, 
who  was  a  ponttfex  maximus  about  the  time  of  tbe  ex- 
pulsion of  Tarquin,  made  a  collection  of  the  hge3  regia, 
or  laws  and  usages  of  the  Romans  under  their  kings, 
and  which  was  known  by  the  name  of  the  Ju*  Civik 
Papirianitm,  Very  few,  if  any,  fragments  of  this  origi- 
nal collection  by  Papirius  now  remain,  though  efl^rts 
have  been  made  to  restore,  if  possible,  some  portion  of 
these  early  Roman  laws."  Such  a  work  was  evidence  of 
great  progress  in  jurisprudence  under  the  kings,  and  it 
must  bare  contained  an  account  which  would  have  been 
at  the  present  day  most  deeply  inleresling  and  curious, 
of  the  primitive  institutions  of  a  city  destined  to  become 
tbe  mistress  of  the  world.' 
The  genius  of  tbe  Roman  government  and  people  had 


•  ])ig.  lib.  1.  tit.  9.    A  origim  jarit. 

k  Prmttnniua  ad  ttg.  3D.    Pi  origiat  JiaU,     Optra,  tone  i.  301. 

•  Beintte.  Aati^.  Som.  Jvr.  ItvmiL  tee.  1  ud  3.  BUL  Jar.  Cie.  lib.  i 
■ec.  15,  16. 

t  Gitbon,  in  his  Hillary,  vol.  *iii.  p.  5.  now,  deniei  •Itogctber  (he  fiet  of 
any  •ach  original  compiladtin  b;  F^lriDi.  Niebuhr,  aa  ihe  other  hand, 
though  he  treaumacbof  the  earl]' Roman  bislory  ■■  a  legend,  ■■ft,  ihattb* 
high  aadquily  of  Ihe  collectioii  of  the  lawioftbe  kingi,  compiled  h;  PapiriiWi 
leeme  DDquBaiioDHbte.  Biliary  of  Smu,  thI.  i.  p.  211.  I  am  incompeieat 
to  decide  such  a  quealion.  It  ii  dted  le  an  orioinil  and  aothMitic  work  hj 
Fomponint,  who  had  Infinilely  better  meena  of  knowlodge  ihan  anfiBOdani 
wiiler ;  aod  it  i«  ■aaumed  to  be  *■>  by  inch  miiter  ciiticB  ■■  Bynkerifaoeck 
and  Heineeciiii ;  and  yet  the  nninlir  leeming  and  aculeiiMt  of  GibbM 
pT«  almoit  OTtrbearini  iraighl  to  hli  criliea]  opiniom. 
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displayed  itself  by  the  time  of  the  expulsion  of  their 
kings,  and  the  Ibnndatioos  of  their  best  institutions  and 
discipline  had  been  laid.  The  Roman  people  were 
originally,  or  very  early  tn  their  history,  divided  into 
three  tribes  and  thirty  curise,  and  the  patrician  order 
and  the  Roman  senate  were  instituted  under  Romu- 
lus, fuid  that  last  body  became  in  process  of  time  the 
most  powerful  and  majestic  tribunal  in  all  antiquity.' 
The  general  assemblies  of  tfae  people  or  comitia, 
were  "a  part  of  the  primitive  government,  and  "618 
a  very  efficient  portion  of  the  legislative  power, 
and  they  met  in  their  atrue,  parishes  or  wards,  and 
the  vote  of  every  citizen  belonging  to  the  curice  was 
equal  in  these  comitia.  cvriata.  The  senate  was  a 
select  body  of  three  hundred  of  the  elder  citizens, 
from  the  heads  of  the  clans  or  gentet,  and  regard  was 
had  to  rant,  birth,  property,  honour  and  age.  The 
king  was  elected  for  life  by  the  curiee,  upon  the  nomina- 
tion of  the  senate,  and  the  laws  of  the  comiiia  conferred 
ap(Hi  him  the  powers  of  a  civil  and  military  chief.^ 


■  da.  it  StpaHiea,  b.  3.  ht^ae  trbU  ttrrm  Ma«ttM>aw,  grammmoqae 
CMCtIi*.    CU.  m  Cat. 

k  1  hKTS  followad  DiDiir«tDi  of  HtlicarDutni,  Ljtt,  Cieeio,  and  the  other 
■ulhon  of  tbe  cluaical  agei,  in  respect  to  the  early  polilical  and  legal  biatory 
of  Ronia  ;  and  I  hiTa  not  been  inclined  to  adopE  the  htatorisal  aeeplicianu  of 
■ome  inodeni  actiqntui«s  (of  whom  Niebuhr  ma;  be  placed  at  the  head,)  to 
lar,  aa  to  reject  ea  table  what  (he  elaeaioa  hiTe  taugbl  na  coneoning  the 
eifil  and  politjcal  inatilntioaa  of  the  earlier  Roman*.  The  aoeount  in  the 
MzC  of  the  mixed  monaidif  of  Rome,  under  the  kings,  ie  confirmed  bj 
Hiebuhr  fainuelf.  HM.  af  Bmu,  toL  i.  pp.  990-^99,  English  edit.  Cunb. 
1898.  He  holds,  howerer,  oontrarj  to  the  reoaired  opinion,  that  the  enri* 
wars  MaeinbUM  of  tbe  patricians,  or  gnlr*,  or  heada  of  families,  and  not 
of  the  whole  people ;  and  that  the  PUba  were  landbolden  of  the  neigb- 
bonting  towns  and  conntiy,  and  field.laboarers,  who  were  free,  aniJ  above 
the  degree  nr  conation  of  the  clients  attached  to  the  patricians,  bnt  that 
ther  had  lia  nte.  mebnht^  work  ia  ao  intenniied  with  true  and  labaloiw 
atorj,  and  he  goea  ao  deeply  into  the  "  tangled  thioketa  of  the  foreel,"  thai 
it  beeonee  nthn  diffleolt  lo  know  what  ia  and  what  ia  not  to  be  deemed 
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The  fecial  and  other  colleges  established  bj  Nama, 
bound  the  Romans  to  religious  discipliae."  Servius 
Tullius  divided  the  people  into  six  classes,  and  one 
hundred  aod  niaety-tbree  centuries,  and  this  'was  a  most 
important  change  in  the  Soman  polity.    The  first  class 

contained  the  patricians,  knights  and  rich  citi- 
•619     zens,  •and  ninety-eight  centuries;  the  FUbt  were 

also  now  admitted  to  a  vote  in  the  legislature, 
and  when  the  people  assembled  by  centuries  in  their 
comitia  centttriata,  (as  they  generally  did  thereafter  when 
called  by  the  consuls  or  senate,)  they  voted  by  ceotn- 
ries ;  and  the  6rst  cUlbs,  containing  a  majoritf  of  all 
the  centuries,  if  unanimous,  dictated  the  laws.  This 
arrangement  threw  the  powers  of  government  into  the 
bands  of  the  patrician  order,  and  of  men  of  property^ 


genuine  bielory,  smidM  his  incesaani  scapiicismt  and  eompUcited  Dsmtioa- 
I  um  quire  reconciled  to  ihe  ubaervaiian  of  Dr.  Arnold,  in  his  profonnd  *"« 
learned-'Hifiorr  urRoina,"vol.i.IOO,llnit  ■'•Itboogb  ib«  legsnds  of  iba 
sirlj  Romnn  ilory  are  neither  hiitorical  nor  jet  coeral  wilh  the  salyecu 
whicb  ifae;  celebrBle,  aiiil  their  lame  it  Bo  great,  and  ibeir  beauty  and  in- 
terest BO  lurpaaaing,  that  it  would  be  uopardonahla  to  Mciifics  them  alle- 
gtstber  la  the  spirit  of  inquiry  and  of  fact,  and  lo  eiclude  them  &om  (he  plaea 
which  they  hireao  long  held  in  Roman  Uialoty." 

'  Nama  religianibiu  ft  divinojurt  papaSum  dtninxit.  Toe.  Aatt.  3.  SE. 
According  to  Cicero,  the  auapicea,  religious  ceremoniea,  eoarta  of  joaiin, 
•ppeala  ip  the  people,  the  eenale,  and  Ihe  whole  military  diaciplins,  were  in- 
•tituted  by  royal  nuihority,  ea  early  aa  the  foundation  of  the  city.  He  'at' 
puiea  the  inelitutjon  of  the  auapicea  and  the  louate  paiticulariy  to  Romnlni' 
Tutc.  Qattt.  lib.  it.  1.  Dt  Srfub.  lib.  ii.  aec.  9,  10. 14.  Ha  aaye.  further, 
that  Numa  too*  the  author  a/  las»  tehici  veri  lAen  Mlaat.'  Ihid.  lib-i. 
aec  3.  He  regarded  tho  office  of  augur  ae  one  of  the  moat  important  in  ih* 
commonwealth ;  for  the  augura,  na  be  observed,  bad  power  to  ditmiai  ibs 
eemif  10,  and  to  command  the  conoula  lo  Uy  down  their  offioe,  and  lo  grant 
or  refoae  permiuion  lo  form  trealiea,  and  to  abrogate  lews  not  legitiliiately 
eiecnted.  No  edict  of  tbe  ntagiBtiatee,  relating  to  domettie  or  foreign  a&iia, 
-could  be  ratified  without  their  authority.  Ibid.  lib.  3.  FaM  ob  Strnm 
Anti^liet,  edit.  Oif.  1840,  p.  164-5. 

k  Eoiqiu  Its  ditparavil,  aaya  Cicero,  (that  ii,  he  ao  distributed  the  citi. 
lena  in  oIuhb,)  at  ruffragia  non  in  imUtitadinU,  ni  i*  loeu^tuna  jaatM- 
ttU  tmnt  :  euratitgme,  quod  tnnptr  in  npMiea  Intttdum  at,  m  flMfi- 
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After  the  establisfament  of  the  republic,  all  the  higher 
magistrates  were  elected  by  the  burghers  or  patricians 
in  their  curue,  or  by  the  whole  people  in  the  comiiia  ccti- 
twiata,  which  were  convoked  by  the  consuls,  and  they 
presided  in  them,  counted  the  votes,  and  declared  the 
result ;  and  their  resolutions  were  leges  of  the  highest 
authority,  and  binding  on  the  whole  community.  After 
the  institution  of  tribunes,  the  assemblies  of  the  people 
were  Jrequently  convoked  by  tribes,  and  there  all  the 
people  met  on  on  equality,  and  voted  ^mt  capita.  In  the 
conitia  tributa,  the  people,  after  violent  struggles,  elected 
the  tribunes  and  subordinate  magistrates,  and  enacted 
plebitcita,  binding  on  the  plebeians  alone,  until  the 
Hortensian  law  made  the  decrees  of  the  people  in 
their  comitia  iributa  binding  equally  on  patricians  and 
plebeians.' 


mum  Boltani  plMrimi,  De  Btpub.  lib.  ii.  wn.  39.  Cieero  leema  to  b*Te  b«ei> 
•wnre  of  tbe  daugm  to  properly  from  untvenai  and  eqaal  a\iSn%e — ha  nee 
pTohibtbalur  juitquam  Jmt  mffragii ;  tt  i*  taUhat  in  nfragio  plarimvm, 
eujiu  plurimmn  iniererat  tut  in  oplimo  Statu  citiilatim.    Ibid. 

•  Dig.  I.  a,  3.  e.  GrnmiHt,  lU  Ortu  H  Prog.  jur.  eiv.  aec  38.  The 
pUbitcila,  prior  to  the  HorleDBiin  law,  required  ibe  Mmeilon  of  the  lenate 
■ad  of  the  ueembly  of  ihe  curia  to  be  binding  on  sJi  orders  in  ibe  itate. 
Aa  (be  emiitia  atriata  were  tsMabliea  of  the  palriclanB  and  plebeians,  ind 
in  which  all  the  gr«»t  offices  and  powera  of  eoieraigniy  were  eonferred, 
the  eomilia  tributa  were  aaseinbliei  of  the  plebeians  onlr,  and  ware  held  in- 
dependently of  palrician  magiistrales  and  inflnence.  They  could  be  held 
without  a  proTioua  ttnatut  eontullum,  and  were  not  guhject  to  ihe  check  of 
the  anspicei,  which  were  under  (he  management  of  ihe  pairiciius.  The 
eemjfta  eeuturiata  embraced  all  the  orders  of  the  slaie,  and  all  persons  of  an 
age  for  military  seiTiee,  and  Ihs  patriciaiu  and  iheir  elienis,  and  plebeians, 
pU  fonnd  a  place  ia  ihem.  In  the  cemilta  Iri&tila  Ihr  toim  were  taken  by 
tribes,  and  in  ib«  comitia  curiata  by  curiie.  Tbe  palriciana  eierciaed  con- 
trolling iii6ueDee  in  the  ennifia  emturiata  by  means  of  tbe  Tolei  of  ihetr 
clienls.  The  increase  of  tbe  oamben  and  wealth  of  Itie  client*  of  the 
boTgheiB,  or  pairicians,  gave  Ihe  comitia  tenturiata  in  which  ihey  voted,  in 
the  progresa  of  time,  a  popular  character  and  influence ;  for  ihougb  Ihe 
clienla  lost  their  order  and  tribe  by  becoming  dependent  client!,  they  he. 
came  wealthy,  for  they  conld  follow  relail  trade  and  manufacinrei ;  and  the 
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As  ihe  whole  ftdnsmistration  of  justice,  civil  and  cri- 
minal, bad  been  transferred  from  the  kings  to  the  «m- 
suls,  it  soon  became  necessary  to  control  the  exercise 
of  this  formidable  power.  This  was  done  bj 
•620  the  Valerian  law,  proposed  by  'the  consul  Vale- 
rius Publicola,  granting  to  persons  accused  of  ca- 
pital crimes  a  right  of  appeal  from  the  judgment  of  ctm- 
Buls  to  the  people.  It  then  became  an  established 
principle  in  the  Roman  constitution,  that  no  capital 
punishment  could  be  inflicted  upon  a  Roman  citixen 
without  the  vote  of  the  people,  thou^  the  consnls  re- 
tained the  power  of  inflicting  very  severe  impriscHt- 
ment.'  The  Valerian  law  became  an  imperfect  paiia- 
dttan  of  civil  liberty,  and  was  in  some  respects  analo- 
gous to  the  habeas  corpui  act  in  the  English  law ; 
but  the  appointment  of  a  dictator  was  a  suspensioo 
of  the  law-h 

As  the  royal  laws  collected  by  Papirius  had  ceased 
to  operate,  except  indirectly  by  the  force  of  usage ; 
and  as  the  Romans,  for  twenty  years  after  the  expul- 
sion of  Tarquin,  had  been  governed  without  any  known 
public  rules,*  they  began  to  sufier  the  evils  of  uncer- 
tain and  unsteady  laws,  and  of  the  absolute  and  capri- 
cious power  of  the  consuls  beyond  the  walls  of  the  ci^. 
The  call  for  a  written  law  was  a  long  time  resisted  on 
the  part  of  the  magistrates  and  senate ;  but  it  was  at 
last  comphed  with,  and  a  commission  of  three  persons, 


emBiliaorcsiitariMiin  wbjcfa  thecommoittfonned  eT«Ty  eanturr  except  ux, 
(raw  to  be  aaeimilxed,  in  a  great  maainie,  to  ihoaa  of  tba  tribea.  Antal^t 
HUl.  of  Bomr.,  Tol.  i.  140, 141. 

•  Dig.  1.  3.  2.  IS.  The  Roman  dominion  waa  abaolnie  aAer  a  mila  be- 
yond ihe  walls  of  the  citr,  and  the  magiatratee  wielded  Ihe  award  with  full 
■overeiKnty.    Antotft  Hirt.  vvi,  iii.  10. 

k  Thia  great  law  of  appeal  waa  ie.eoacted  in  the  fif&  commlahip  of  K. 
VaUriue  Corrua. 

■  laeeria  magU  jart  tl  aBMtMtlMdiiu  quam ptr  lalam  lagwm,    Dig.l,i,i, 
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by  the  joiot  consent  of  the  senate  and  tribunes,  was 
institated  to  form  a  system  of  law.  This  commission 
gave  birth  to  the  twelve  tables,  which  form  a  dis- 
tiugaisbed  era  in  the  history  of  the  Roman  law,  and 
constitute  the  commencement  of  what  has  been  called 
the  middle  period  of  the  Roman  jurisprudence.' 


■  l^a  BneUndioa  of  Pomponins  ttyn,  thai  (he  depatiaa  w«r«  cc 
ed  to aeek  lawa  trotn  the  Greciaji  citiei;  {Dig.  I.  9.  3.  4.)  ">■'  '^^  origiiiBl 
UsioriBiu,  Livy  {b.  3.  c  31,  39)  uid  Dionyiim  of  HaliMnmuo*,  (_Antij. 
Jim.  b.  10,)  sar,  that  the  dapaulioD  was  aenl  (o  Aihcoi  to  Isara  (he  laws 
and  InalilaiioDB  of  Greece,  Gnrins,  (Da  Ortu  tt  JPng.  jur.  cis.  sec.  39  ; 
uid  Dt  Jmtc  Nat.  OtnL  el  xii.  iv&uJn^iR,  lec.  33.')  Heiascciiu,  iHut.jtr. 
«».  see.  34;  and  Anliq.  Btm.  Jar.  Fntrm.  >ec.  3.)  Vuet,  (Cinn.  ad  Pand. 
1,  S.  I.)  Dt,  Tayior,  (Hitl.  of  tht  Etwnn  Lmo,  p.  8.)  Polhier,  (Pra/alia 
teu  Fntegotntiia  in  Ppnderl4i  Jnattwiaruaa,  pan  1.  c  1.  Dt  legibua  anti. 
fH»,)  and  ihe  geaanlii]'  of  moderu  writen  on  Roman  hiatary  and  lew,  ea. 
aoma  il  u>  be  a  conceded  fact,  on  Lbs  anihaHly  of  Liry,  Dionyeiue,  Ciceio, 
Pliny  and  oihen,  thai  the  embuay  went  to  Aibent.  Tacitua  {Abb.  3.  ST} 
obuTTM  generally,  aeeitit  qua  tuguam  tgrtgia,  and  the  deputiee  moel  baTe 
Tiaiwd  at  leael  the  Grecien  citiee  in  lower  Italy.  M.  Botiaby,  a  learned 
Fr«acb  trriter,  baa,  faowerar,  wrilten  thiee  dieseitaliona  upon  the  origin  of 
t^  law*  of  the  tirelie  lablee,  and  ha  conaiden  the  atoi;  of  a  Soman  depa. 
tatioii  10  Athena  aa  faboloun.  He  andeavouia  to  maintain,  by  an  able  die. 
cuaeiDn  coocernlng  the  eaily  hiuory  o(  the  Roman  conatitution  and  lam, 
and  by  a  critical,  and  even  profound  eiaminauon  of  the  lewe  of  the  twelre 
tablea,  that  ihay  were  nut  borrowed  from  Ihe  juriapiudence  of  Athena,  bul 
that  they  were  eaaenlially  a  reetoraiion  of  the  ancient  Roman  lawa  under 
Bomulua,  Noma  and  Serriua  Tulloa,  and  which  had  gone  into  dieuae  under 
the  conaula.  He  admila  howoTsi,  that  the  plan  of  the  mixed  monarchy,  and 
many  of  the  Roman  niagea  nnder  the  kinga,  had  theii  origin  in  the  uiogee 
of  Athena  and  Sparia.  {Mtm.dt  L'Acad.  de$  Intcripliinu  it  BelleM  Ltttrtt, 
tome  lYiii.  adil.  Amat  1743.)  It  is  worthy  of  obaervatlon,  that  ihia  iceplical 
a*  well  aa  learned  writer  doea  not  heaitate  to  asaume,  oa  the  auiboriiy  of 
IHonyaina  of  Halicamataua,  the  autheDticiiy  of  the  biatoiy  of  the  Roman 
kinga.  Gibbon  (^HitL  voL  riii.  p.  8)  ie  also  decidedly  a!  apioion,  that  the 
deputatiOD  aeiet  viailed  Athena,  and  he  givei  plaLieible  reoeona  for  hia  be. 
lief;  and  though  Cicero  aaya,  (Dt  Lrg.  b.  2.  c.  S3  and  S5,)  thai  the  regula- 
tiona  in  the  tweWe  tablaa  concerning  funerala,  weie  tranalaled  from  ihe  law* 
of  Bolon,  and  the  decemviri  hod  adopted  almoat  the  very  woida  of  3olon,  yet 
M.  Bonaby  very  iagealouely  relise  upon  Cicero,  aa  one  of  the  BDlhorttiee  in 
•uppon  of  hi*  hypotbeei*.  Niebuhr,  in  hie  Hitlnry  of  Samt,  (toL  ii  edit. 
Phil.  1B3S,  by  Hare  and  Thirlwall,  pp.  338—931.)  conclude*,  that  tha  dapu- 
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n  Tfae  twelve  tables  were  digested  by  tea  decemvirs, 
appointed  with  the  conseat  of  the  commoDS,  out  of  the 
patriciaa  order,  oo  the  return  of  the  deputies  from 
Greece.  They  were  ratified  by  the  consent  equally 
of  the  patricians  and  plebeians,*  and  they  consisted 
partly  of  laws  transcribed  from  the  institutions  of  other 
nations,  partly  of  such  as  were  altered  and  accommo- 
dated to  the  manners  of  the  Komans,  partly  of  new  pro- 
visions, and  mainly,  perhaps,  of  laws  and  usages  under 
their  ancient  kings."     They  were  written  in  a  style 


lie*  Tinted  Alhani,  but  tint  tbere  h  no  racembUnca  between  (he  Anie 
<MTil  Uw  nnd  ibe  twelve  Ublee,  either  u  (o  peisooal  righis  or  judicial  prO' 
ceedinga.  But  ITiebubr  wu  cTidentl)'  in  aa  etm  when  be  oya,  (voL  ii. 
St3I,  noM  T,)  tliBt  "  nowhere  doee  Cicero  give  the  leut  hint,  Uul  there  irai 
any  Greek  clement  ia  the  iwetfe  ublee."  He  most  b*v«  forKOlten  ihe  pa*. 
sagei  from  Cicero,  Dt  Leg^ui,  to  which  I  have  referred. 

'  Niabuhr(£anu)ifiutory,Tol.  ii.  p.  935,  adit.  PhiL  1S35,)  aaye,  that  the 
code  of  the  decemnn,  being  approved  by  the  aenate,  waa  brought  before  tha 
centuriee,  and  their  assent  waa  ratified  hy  the  curin,  under  the  pmidencj  of 
the  college*  of  prieata,  and  the  sanction  of  happy  ausjricea. 

k  (rrnciiui,  it  Ortu  ti  Png.  J.  C.  sec.  33.  Niebuhr*!  Hitl.  of  Seme,  to). 
ii.  348.  351,  note,  353.  Niebafar  aays  that  ths  twelve  ubies  were  Dalhing 
more  than  the  ancient  atalulea  consolidated.  A  learned  writer  of  our  own 
country,  in  the  Nete.  Terk  Seview,  for  October,  1839,  who  stowb  his  edaca. 
tion  »td  ibowt  bis  aequirementa  in  the  European  schools  of  die  ciTil  law, 
g^Tea  Tary  aolid  reaaana  for  hia  opinion  that  the  cod«  of  the  twelve  tabl«a 
Trai  eaaentially  declaratory  of  ancieat  Uwi  and  nsagee.  Fragmenla  of  Ui« 
twelve  tables  were  eollecled,  and  distributed  with  great  accuracy  onder  their 
original  and  proper  dirisiona,  by  J.  Goihofred,  in  a  work  entitted  Qualuar 
Fanltt  Jurit  Civilit,  printed  in  1653  ;  and  bis  collection,  Heinsccioa  Hj^a, 
(Anliq.  Jar.  fien.  Preatii.  aec.  5,)  ia  to  be  preferred  to  that  of  all  othei*. 
Hia  collection,  distribution  and  inteipretBlion  of  the  tables,  haa  be«a  followed 
by  Gravina,  who  haa  inserted  the  originaia,  with  a  paraphrase,  at  the  cod- 
cluaion  of  hii  treatise  it  Jurt  Ifalnrali  GtnHun  el  Xll.  Tabulmnm.  Ife 
baa  also  given  a  copious  commentary  upon  that  collection.  They  were  rs- 
digeated  and  inserted  at  langlh  in  a  Tolnminous  L'HiUmrt  S»maine  of  tk« 
Jaanita  Cotiou  and  Rouille,  and  copied  Ironi  ibero  into  Hooka'a  Roman 
Hiatory,  b.  3.  c.  97.  A  anmmaiy  of  ibis  eurioua  and  celebrated  code,  which 
had  such  permanent  influence  oo  Roman  jniiaprudeiioe,  and  ia  so  couatantly 
alluded  to  by  Roman  juriala,  will  not  be  tmaeceplkblt  to  tb*  American 
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ezceediogly  brief,   elliptical   and   obscure  ;   and   they 
show  tbe  great  simplicity  of  Roman  manners,  and  are 


Tha  lai  ublc  nlaud  U  Jon  »mitt,  and  regolawd  the  right  oT  oilttios  of  lh« 
d«reiidaiit  before  the  prDloi.  The  eretlilor,  of  hie  awn  aulhorily,  aeiied  hie 
debtM,  wheia  he  fouod  him  in  public,  and  csiiied  hioi  befoie  the  pnelor,  and 
if  the  dehcor  reaisted,  the  ersdilor  might  asiie  lod  drag  him.  Ainiula  in 
ju* — Tt  ia  jm  naco;  and  if  old  or  infirm,  the  plaiatiif  wna  lo  provide  him 
with  ajumentum,  or  open  carriage.  (But  even  ihii  pronaion  wb*  reprobated 
in  after  agat  for  it*  wveiiif.  A.  GtlL  Noel.  AtL  SO.  I.)  The  debtor,  if  he 
wanted  dms,  waa  obliged  lo  give  s  caution  or  bail  for  hia  appearance  hi  s 
Allure  day.  The  pretor  waa  to  decide  the  caute  protnpll)',  bf  daTlighl ;  and 
if  (he  accoaer  wanlad  wilneaaei,  he  vaa  allowed  to  go  before  hii  adieraary'i 
houae,  and  to  repeal  hi*  demand  for  three  days  togaiher  bj  loud  ouicry.  Mr. 
Juetica  Ware,  of  ibe  District  Court  for  Maine,  has  given,  in  tha  case  of  Lane 
V.  Townsend,  Ware*  Sep.  399,  a  brief  aoconnt  of  the  commeneeineDt  and 
.  progreaaofaRomanaDiiiniiafiruai^Ba.  Iiia  an  inlareating  examination, 
and  sheda  much  iMming  and  light  on  the  obacure  aubjaci ;  and  points  out 
inacearaciea  not  only  in  Brown'*  civil  aud  admiralty  Ian,  bat  in  Black. 
stone'B  Commenluie^  in  reepeot  to  the  alipnlilion  or  bail  required  of  the 
defendant  in  the  auit.  Dr.  Arnold,  in  hie  HUtonf  s/  Some,  vol.  L  3tt0,  layi, 
that  onr  whole  knowledge  of  the  old  aelione  at  law  is  derived  from  the  In- 
Btitutaa  of  Gaiua,  which,  in  their  original  form,  were  discovered  by  Niebuhr, 
in  1S16. 

The  3d  table  related  to  raUary,  tli^,  triwfott  and  hrtoeia  tf  trust,  ft 
allowed  the  ti|^t  to  kill  a  robber  by  night.  Ii  inflicted  corporal  pnuiahmeot 
and  slavery,  on  conviction  of  robbety,  nnlev  the  parliee  settled  with  each 
other.  Slavea,  gnilly  of  robbery,  were  to  be  thrown  down  the  Tarpeian 
Roek.  Tbefla  and  trespaaaes  were  pnniahed  by  pecuniary  molcL  Tree, 
pwieta  by  night  on  harvest  or  eomfielda  were  pnniahed  capitally,  as  victim* 
to  Ceraa.  No  term  of  preacriptlan  gave  a  right  to  stolen  gooda,  nor  any 
right  of  a  foreigner  to  the  gooda  of  a  Soman  citiien.  Breachea  of  Irnat 
were  pnniahed  with  the  forfeitute  of  doable  the  value  of  iha  depoaila. 

The  3d  table  related  to  leans,  md  (ia  right  aferiiitoti  our  ihtir  dabtert. 
It  prohibited  more  than  one  per  cent  interest  for  money.  (The  weight  ol 
anthorily  would  seem  rather  to  be  in  hvoui  of  one  per  cent,  a  yrax,  thou^ 
Monlesqnieti  inaiaia  that  interest  at  the  time  ofthe  twelve  tablea  waa  twelve 
per  cent,  a  year,  and  that  the  law  reducing  it  to  one  per  cent,  was  passed 
many  yeara  afterwards.)  £i^it  <(<*  Zouc,  liv.  S9l  c.  33.  In  tfaiaconatructioa 
he  is  supported  by  Lny,  b.  7.  c  97.  Bnt  Tacitoi  sa; a  that  the  twelve  tahlea 
reiir  iiied  usury  to  one  percent,  a  yesr.  7Wet(.  ^mi.  lib.  vi.  IG.  And  this 
ia  the  cooslrnotion  given  to  the  words  Sf  ;ai  imnsrw  fmatre  emptnufant- 
raMtit,  by  the  generality  of  commentalois.  PatUer'i  Pandettm  Jiutiniantm, 
tome  i.  Fr^.XII.  Tth.  OtUsn,  ToL  viii.  p.  86,  note.    It  ii,  however,  a  doubt. 
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evidence  of  a  people  under  a  rugged  police,  and  vaj 
considerably  advanced  ia  civilizaUon.    They  cont»a  t. 


hi  quealioD  wbelbei  tb«  IwalTS  tablsBBllawed  ntr  MwortwaWe  puuBLi 
jau.  FrofeawirHuso,  of  ihe  UniTsniir  of  GoIiiDgen,  in  bia  HiMtoryt/tk 
Sanaa  Lmw,  aac.  1S6,  inclinM  lo  tbs  litlsr  opinioii.  A  recent  wiiler  oe  ibit 
TSXalioui  point  in  Roman  hbtoir,  hold*  it  lo  be  quite  oleac  lliat  the  onical 
l«M  of  interest  of  the  Romani  wee  an  ounce  in  erery  ■*  for  the  cf  lie  J^ 
often  montlw,  that  ia,  eigfat  aud  a  half  par  cent^  equintUni  lo  tea  par  cam. 
for  the  civil  year  of  twelve  monllia.  Ferrifn  Quarterlf  Btmtu,  No-  ^' 
■rt.  6.  ThU  ia  the  concluaion  to  which  Niebohr  and  Dr.  Arnold  anire. 
(fl»t«ry«/JIi»Miyir.Tol.  iii.&3,  ST.  AiriOTy  o/ £hu  iy  jL  loL  i.  184.) 
The  d«b(ur  was  to  have  thin;  daya  after Judgmeni  Co  pay  bia  debt;  and  iThe 
did  not  (hen  pay  or  give  Mcurily,  or  sell  himaelf  by  sntering  into  the  aaxiM, 
Ul  creditor  had  a  rifihl  toaeiM  bim,  load  him  ivitli  chains  of  a  certain  wci^t. 
and  tr«al  him  aa  a  alara,  on  a  prascribed  acanty  allowance  ;  and  if  be  hiM 
to  pay  after  being  aiity  daya  in  ptiaon,  be  w«a  to  be  brought  before  the  peoplt 
on  Ihree  nutrket  daya,  and  the  debt  ptoclai  mad  ;  if  no  friend  appeared,  faawat 
either  to  b«  put  to  dealb  or  aold  aa  a  alive  into  Eirnria  ;  and  if  there  wan 
nveral  credilora,  he  might  at  Ihair  eleetian  be  aold  beyond  the  'nb«r,<irlM 
body  cui  into  pieeaa.  (Gibbon,  HiM.  vol  viii.  p.  9S,}  taltea  iliia  law  ia  >b< 
Uteral  aenae,  and  ao  doea  Otxvina,  it  Jan  NaU  Gmt.  el  XII.  3U.tec1il 
end  he  adapla  the  argnment  of  Seilua  Ctecilitia  in  A.  OtlL  No€t,  AU.  SO.  1, 
who  maiDiained,  that  Ihelsw  waaonly  cruel  in  appearance,  atid  ibtthehad 
neTer  read  or  heard  of  ita  being  exeented,  for  iia  cstrene  aeveiity  prevantad 
the  creation  of  debt.  Monlaeqaieu  wrell  obaorvea,  Aal  upon  aneh  raiaonnn. 
the  moet  cnisl  lawa  would  be  baalj  end  he  thinka  the  belter  capatmctioula 
b»,  that  die  law  only  ralaled  to  the  divieioa  of  the  debtor's  property.  Ef^ 
4n  Imi,  b.  99.  c.  9.  Bynksuboeck,  Obttn.  Ar.  Bon.  lib  i.  c  1,  ud 
Haineeciua,  Atlti^.  S»m.  lib.  iii.  tit.  30.  sec.  4,  are  of  the  aame  opiniou. 
Fothier,  in  fait  iuirodnctioD  to  hla  Fanitda  Juttiaiaium,  baa  inaencd  ita 
fragments  of  ttie  twelve  tables,  as  they  were  reauned  tiy  Gothofredua,  and  ba 
haa  illuiir&ted  tfaam  by  brief  note*  and  commentariea.  He  is  for  a  literal 
coDelruclion  of  ifaia  part  of  the  twelve  lablea,  and  he  wya  tliia  was  (he  coo- 
Mruction  of  all  the  wriiera  of  antiquity  who  make  mention  of  tbem,  aueb  aa 
Qiuntilliaa,  TurtulJian,  and  A.  Geliiua.  Proleaior  Hugo  ia  alao  otiliged  to 
roDOuace  the  mstapboriual,  and  fallow,  with  the  aucienta,  the  literaJ  iowr- 
pretslion  of  the  twelve  table*  on  this  subject  Hittmra  du  Dnit  Bamti*i 
par  G.  Hugt,  tradnite  it  PAlUmand  par  Jemrdan,  lome  i.  p.  S33.  aee.  149. 
Ni«buhr,  in  his  HUtory  »/  Ramt,  vol.  ii.  p.  S9T,  takes  the  taw  literally,  tn' 
■ays  thai  no  aound-beaded  person  ought  to  conatms  it  olheiwiae.  Ha  HJ* 
its  aeverily  was  designed  to  compel  tbe  liebtor  lo  redcetn  bioiaelf,  or  to  enter 
into  a  Rsxwn,  by  wbicb  he  became  liable  to  pay  inlereat,  and  to  work  oo> 
hia  debt  by  labour.    GiavUia,  it  Jurt  N»t,  GaU.  aac  21,  aap,  thai*  ate 
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great  deal  of  wiidom  and  good  seDse,  intermixed  with 
folly,  injustice  and  cruelty.     They  were  engrossed  on 


(lonnda  to  cooelnd*  thit  tlis  Uget  regia,  with  the  eicapdon  of  ludi  as  re- 
laled  lo  regtl  dominaiioit,  wera  ineorponted  into  tha  thiee  finl  of  ibe*e 
twelre  tsblag.) 

The  4th  tabla  related  to  tha  rigU»  of  fttthtTi  and  famUiei.  It  gave  to 
fathera  the  power  of  life  and  death  and  of  tale  orec  their  childlen,  and  the 
right  la  kill  tmmedialel^  a  child  boro  deformed.  On  the  other  hand,  and  as 
■ome  corapenaation  for  these  atrocioiu  praviiioni,  it  declared,  that  i[  a 
father  neilected  to  leach  hie  son  a  Itade,  he  was  not  obliged  to  maintain  hia 
father  when  in  want;  nor  waa  an  illegitimate  child  bonnd  to  maintain 
hia  iklher. 

The  5th  ubls  related  to  tnArrilaacs*  and  guarditiuhipt.  It  declared,  (bat 
if  the  fallier  died  inlestate,  (for  he  had  a  rig^t  to  diapose  of  his  property  by 
will,)  and  had  no  children,  hi*  aeareil  relalianB  were  to  be  bia  heir* ;  and  if 
be  bad  no  relatioas,  a  man  of  his  own  name  waa  to  be  his  hair.  He  had  the 
right  to  appoint  guudians  to  hi*  ehildreo.  C  a  freedman  died  inleMate  and 
withoni  heira,  hie  eflecis  went  lo  the  htnilj  of  his  patron.  The  beira  were  i» 
par  Ihe  debts  of  the  ancettor  in  proporlioa  to  their  share  of  hia  estate.  It 
ako  proTided,  in  Ihe  caae  of  lunalici  and  prodigala,  that  the  relations,  and  if 
none,  that  one  of  the  name,  was  to  bave  the  care  of  the  person  and  estate. 
If  he  left  children,  the  eona  and  danghtera  inherited  equally ;  bat  though 
daughlen  inherited  on  an  equal  footing  with  the  sons,  jret  the/  becama 
watda  to  ibeir  btoibeia ;  and  all  women  were,  at  atl  timea  of  their  lires, 
and  under  all  circunutancea,  under  gaardiansbip  and  cinl  disabilities. 
<Dr.  Arnold,  in  his  fiulsry  af  Simt,  ToL  i.  S5T— 395,  baa  examined  tb« 
Btate  of  the  Roman  law,  as  left  by  the  decemTira,  with  great  research  and 
abititjr.) 

The  Gib  table  rolated  to  proptrty  and  potnuian.  It  declared  that  the 
title  ofgoodB  should  not  paaa  on  sale  and  deliverr,  wilhont  pa^nient.  Two 
Jtu»  pomession  amounted  to  a  right  of  prescription  for  lands  belonging  to 
private  indiTiduals,  prorided  tha  poaeeaaion  waa  not  obtained  by  force  or 
fraud,  and  one  jear  for  moreablea.  Il  likewise  declared,  itui  in  litigated 
eaaea.  the  presamption  should  alwaya  be  on  the  aide  of  ihe  poaseaaar ;  and 
that  in  disputes  about  liberty  and  elsTory,  the  presumptioa  should  always  b« 
on  tlte  side  of  liberty.  All  salaa  of  land  or  moTeables  were  by  deliTery 
(nuMdjMlto)  Terb^y,  in  the  presence  of  witneans. 

The  Tth  table  related  to  Iretpaitei  and  damaget.  It  prorided  thai  com- 
pensation be  made  for  treapaasea ;  and  thai  for  anon  or  maliciouely  eetling 
fire  to  a  house,  or  to  grain  near  to  it,  the  oSender  waa  to  ba  scourged  and 
burnt  to  death.  The  lex  laliaint  waa  applied  to  loeaea  of  limb,  Maien  the 
injured  pattf  accepted  soma  other  salislaclion.  A  pecuniary  Gue  of  three 
hundred  pounda  of  bnaa  was  declared  for  dialocaling  a  bone,  and  twenl/.fite 
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tables  of  wood,  or  Iwass,  or  ivory,'  and  were  exposed 
to  deatnctioo,  though  naqueationably  presarred,  wfaen 


•Mea  of  braaa  for  a  ttmaaon  blow  with  tbs  fill.  (It  ii  raltlwi,  in  tW  Nact. 
Att.  90. 1,  ilisl  one  Lnoini  Neraiiii*,  in  after  timai,  when  the  cii^  becsMe 
weallhy,  and  tucb  a  fine  iasicniGcaat,  amuMd  hinuclf  wilh  •trikiag&v«ae» 
Id  the  face  as  he  mei  them  in  the  (tiMt,  and  then  orderiBg  his  Bcrrant,  who 
follawed  him  for  the  pDTpow  with  a  btg  of  bnM  moocr,  to  cosni  oqI  a»i 
lender  ibe  twanijr^Te  |4ecea,  ■■  the  oompanaation  fixed  hj  law.)  It  w«a 
proTidcd,  alio,  hj  thia  table,  that  alandaien,  b;  worda  or  Tenei,  ihoald  be 
beatgn  wiih  a  dab.  Fttiae  witnaaM*  were  to  ba  thrown  headlons  kam  iW 
capitol,  and  pairieidea  ware  to  ba  aawed  np  in  a  lack  and  (hrawn  ioto  the 
Tiber.  WhooTET  wilfully  killed,  or  poiaoned,  or  preparad  poiaan  fcffreej. 
nao,  or  iNed  mafiical  worda  to  hurt  him,  was  pnniahable  aa  a  honaieide. 
GuardlBD*  and  patrona  who  acted  (hndalentl;  in  tbeb  traal,  were  M  be  fined 
aad  held  odiooa. 

The  eth  laUe  related  WtttmtMtnlitnmutry.  It  required  a  apace  of  tw» 
and  a  half  bet  to  ba  left  between  every  hoaaa;  and  it  allowed  aotiatiea  or 
priTate  companiea  to  make  their  own  by-lawa,  not  bring  ineon^ieDi  with 
the  pablic  law.  The  ptctor  waa  to  aeaign  arbllraMm  In  eaaa*  of  dinpuet 
■bout  bonndwiM;  and  it  provided  radreaa  for  naiaaacea  to  IMd*  by  iha 
aluula  of  ti««a>  vt  bj  water  eounea.  It  required  roads  to  be  eight  feet  wide, 
and  double  ■(  eofnen.  It  allowed  travellen  to  drive  over  the  a^jaiQiiig 
tanda,  if  the  road  was  bad. 

The  9lh  table  wai  conceraing  tit  esmman  rigitfj  tieftepU.  I(  pni. 
hibited  all  special  privilegea  to  anj  penon,  and  it  teelored  deblon,  who  bad 
been  redeemed  fram  alavery,  to  tfaair  fonoer  tighta.  It  mads  bribery,  in  a 
jndge  or  arbitrator,  or  tlie  holding  or  attending  aeditioua  aaaembiiea  in  Ac 
city  by  night,  or  delivering  up  a  Roman  citiien  to  a  foreigner,  or  snlioiiiiqr  a 
fbrsigDer  to  declare  himself  against  Rome,  capital  offanoee.  It  declared  ibat 
all  causes  relating  to  the  life,  liberty  or  rigbis  of  *  Roman  ciliieQ,  ahonid  be 
Died  in  Ibe  cMntfta  mtmittt.  The  people  were  to  cho««e  qacsiors  to  take 
eogniianDe  of  capital  cbms.  <Tfae  burghtrt  of  Ihe  oily  of  Rone,  in  tbe 
•arly  period  of  the  commonwealib,  engroeaed  the  wealth  and  the  ford^ 
oommeim,  and  were  the  patticiana  and  money  lendeis,  while  tfaa,^^  cmm- 
flHmsra.  wbo  wars  agrieulturisa  on  amsJl  fonns  in  the  eomiiiy,  adjoining  ibe 
city,  were  forbidden  to  engsge  in  commerce,  and  were  the  maney.borrowora, 
and  anRered  grenlly  from  boetile  incnraiana,  and  were  poor  and  npprtaacd. 
Arnold*  Hittery  of  Some,  vol.  i.  135.) 

The  10th  table  related  to/unerote.  Il  prohibited  the  dead  to  be  intened 
or  bomt  within  Ihe  cily,  or  within  aiity  feet  of  any  house.     ItproUbited  all 

•  Htirueeift  Hit.  JbtU  CitiUa,  lib.  L  sec  96.  Hiebnhr  says,  Aey  wvn 
graven  im  ten  lablea  of  braia,  and  posted  up  in  the  Comitium. 
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the  city  was  burnt  by  the  Gaols.'    They  existed  entire  in 
the  third,  but  did  not,  as  Heineccius  supposes,  snirivp 


•icunve  wailings  it  funerali,  utd  women  from  wiring  tb«ir&cei  or  miking 
Udeou  onteriea  on  siiEh  occnioni.  It  regulated  isd  limited  die  ezpeiue  of 
fiuietBl  pile*,  and  all  cottHaaa  at  foaeral*,  aneli  ai  tlw  dreti  of  the  deeeaaad, 
the  player*  upon  the  flule,  tlie  perfamed  liquor*,  the  gold  thread,  die  crown, 
feMoom,  &c. 

The  lib  tabl*  made  part  (rf  ihe  JM  (ktoin,  or  pontifical  law.  All  the 
other  table*  related  to  oiTil  righta,  but  ihia  rdatMl  to  riligUn  nd  tJU  iMraiWp 
•f  tic  godi,  ll  required  all  penoDB  to  coma  with  purity  and  piety  to  the 
BBsemblie*  of  religion ;  and  no  peraoa  wai  to  wonhip  any  new  or  foreign 
god*  in  prirate,  nnleti  anthoriied  by  public  autharUj.  Every  one  wai  to 
obaemhia  family  fetiiTth^  and  tb*  rigbct  nwdinhi*  own  Ikmily.aadbrhli 
kncailora,  in  the  worriiip  of  his  domeatic  deitiea.  Hononr  wai  to  be  paid  to 
those  her»a«  and  **gee  whom  their  merit  httd  railed  to  heaven.  The  com- 
mnndible  virtnsi  were  to  be  tanked  among  the  godi,  aod  to  have  lemplei 
«re«ted  to  them,  hot  no  wonhip  wai  to  be  piid  to  my  Tiee.  "Hie  racrificc* 
to  the  gods  by  the  prieati  were  to  be  the  frniii  of  the  earth  and  young  ani- 
male,  and  with  the  most  luihoriied  ceremoniea.  No  one  WM  U  be  initinied 
in  any  myaterre*  but  tboie  of  Cerea.  Stealing  of  what  wai  deToled  lo  the 
goda,  and  ineait,  were  declared  to  be  capital  crime*. 

Tbt  ISifa  ubte  related  to  morrtqw  mn4  tkr  righu  a/  hutmtdi.  It  pr«- 
■cribed  frMdom  of  divaroi  at  the  pleamre  of  the  hueband ;  and  it  allowed 
the  hatband,  with  the  eonaaat  af  hii  wife's  relationi,  to  put  her  to  death, 
when  taken  in  adultery  or  drunkanneea  ;  and  il  declared  it  to  be  nnlawful 
for  patrician*  (o  iolBrmany  with  plebeian*. 

Mi.  Preecoit,  in  hii  teanwd  and  eiMllent  Hiatary  «/  tltt  Ctnqattt  »f 
Mexiee,  hai  given  •  *hon  but  iuLereiiiag  Ttew  of  the  judicial  >y*tem,  and  of 
the  code  of  law*  in  the  Ailae  or  Mexiean  monarchf,  prior  to  the  OTeithrow 
of  it  by  Fernanda*  Cartel.  He  laya  that  the  Aitec  code,  though  stamped 
with  the  ferocity  of  a  rode  people,  evinced  a  profound  reipecl  for  the  great 
priodpl*!  of  morvlity.  Their  military  uMgei  bid  a  rtmarkible  raaambUnca 
to  tboaeof  the  early  Roman*,  and  theiip4ditical  imtitntioni  denoted  adegre* 
of  eiTiliMiion,  nut  mn^  ^ort  of  that  enjoyed  by  the  Anglo-Saton*  nnder 
Alfied.  I  ihonid  lUnk  thai  their  legal  code  might  beu  a  favouiabla  eon>' 
pntiean  with  raoob  that  i*  to  be  fonnd  in  the  calebraled  twalvB  table*  of  Iha 
Roman  law.    The  anperior  jndge*  were  wholly  independent  of  the  moDnrch, 


■  Xioy,  b.  6.  c  1,  eaye,  qua  in  comneniaiij*  pootifienu,  aliiwiae  publicia 
privaliique  eranl  monnmeaui,  incenea  urbe  pUvQ^at  inieritrt.  N.  Hao)f» 
Diu.»nl}uertdi3i^ity»JtktfiTHfiMU»frunfBam€.  Cicero  apaak*  of 
them  ai  being  in  hii  time  on  lablei  of  bnM,  and  la  having  b«en  injured  \if 
lightning — Ugwn  an  Uqtufucta.    Ont.  »  C»t.  3, 4. 
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the  sixth  century  of  the  Christian  era.  This  code  ob- 
tained, ID  the  subsequent  ages  of  the  republic, 
*5S6  from  the  most  distinguished  'philosophers,  histtv 
nana  and  stateamen,  the  blind  tribute  of  patri- 
otic veneration,  and  the  most  exti^vagant  eulogy,  as 
being  a  ayatem  inculcating  the  soundeat  princifdea  of 
ethics  and  civil  polity,  and  surpassiDg  in  value  the  JD- 
riaprudence  of  Solon  and  Lycurgus,  the  twelve  books 
of  the  laws  of  Plato,  and  whole  librariea  of  Grecian 
philosophy.*'  As  Rotoe  increased  in  territory,  wealth, 
arts  and  refinement,  her  laws  were  progressively  en- 
larged and  improved,  and  adapted  to  the  progress  of 
society,  and  its  increasing  wants  and  vices.  The  obli- 
gation of  the  twelve  tables  was  gradually  diminished 
or  destroyed  by  the  multitude  of  new  regulations,  and 
the  history  of  the  Roman  law,  from  the  time  of  tbe 
twelve  tables  to  the  reign  of  Hadrian,  is  eminently 

instructive. 
*SS7        *After  many  struggles,  the  patricians  were 
obliged,  by  the  Ux  Hortentia,  to  submit  to  the 


and  held  their  offices  for  tire,  end  were  maialainsd  from  the  prodnra  of  the 
crown  lands.  PunishmenlB  were,  Benenlly.like  the  Inwa  of  Draco,  capital; 
but  tbeir  appUcatJon  to  crimes  showed  a  solicilude  for  Ihe  righia  of  propsrtr 
and  of  good  order.  Harder,  eTcn  of  a  slave,  was  puniahed  with  death  ;  bo 
was  Ihe  conviclion  of  adultery,  removing  the  baundariea  of  aiiolber*s  land, 
altering  the  established  meuare,  elinsea  of  gnardian's  trmt,  draakenDeas, 
prodigal  waste  of  patrimony,  and  theft.  Hospitals  were  estahltshed  in  the 
priticipal  diisa  for  the  enre  of  Ihe  sick,  and  the  permsnent  refnge  of  the  dia. 
abled  soldier.  Public  defsultere  were  KaUe  to  be  sold  as  staves.  Tba 
marriage  inatilQtion  was  protected  and  retpecled.  Fnteate*  Hut.  Tot.  i. 
pp.  39— 3a  44.  49. 

'  Cie.  dt  Oral.  b.  1.  c.  43, 44.  Dt  Leg.  3.  aec.  S3.  Zie^'i  BUt.  3.  34. 
Tacit.  Ann.  3.  37.  A.  Gell.  flaet.  Ati.  30.  I.  In  the  newly  diMOTer«d 
treatise  of  Cicero,  Dt  Rtpnbliea,  lib.  3.  c.  3G,  37,  h«  inlieta,  that  the  ten  firat 
tables  were  compoeed  with  the  greatest  equity  and  prudence,  bat  he  de- 
ctarei  ihet  the  two  last  tables,  added  by  the  decemvirs,  were  iniqnitoos  lewt, 
and  that  the  lew  prbbibiting  marriegaa  between  plebeians  and  aenatorial 
familiee  was  a  meet  infamous  law. 
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autbority  of  tbe  pUhticita,  enacted  by  the  plebeians 
alone  in  tbeir  eomitia  tributa,  as  being  of  equal  force 
with  tbe  legei,  passed  at  the  instance  of  a  consular  or 
senatorial  magistrate,  by  the  whole  aggregate  body  of 
the  people,  patricians  and  plebeians.'  The  senate  also 
frequently  promulgated  laws  under  tbe  name  oftenatut 
contvtta,  by  their  own  authority.''  A  iotattu  t^fuK^um 
was  allowed  to  continue  in  force  only  one  year,  unless 
ratified  by  the  common  course  of  regatio  adpopulvm; 
and  the  tribunes  could,  at  any  time,  by  their  veto,  put  a 
□egalive  upon  any  projected  decree  of  the  senate.  That 
body  likewise  assumed  the  right  to  dispense  with  laws, 
though,  by  a  law  proposed  by  the  tribune  Caius  Cor- 
nelius, tbe  senate  could  not  exercise  their  dispensing 
power,  unless  two  hundred  senators  were  present.  By 
the  Pnblilian  law,  passed  in  tbe  year  of  the  city  416, 
the  comilia  of  tbe  curia  were  deprived  of  tbeir  veto  or 
power  as  a  branch  of  tbe  legislature  in  passing  upon 
laws  enacted  by  tbe  comitia  of  tribes,  and  tbeir  con- 
sent was  no  longer  requisite  to  laws  submitted  by  the 
senate  to  tbe  comitia  of  tbe  centuries.  But  tbe  senate, 
which  DOW  consisted  of  the  most  eminent  men,  and  was 
a  mixed  body  of  both  patricians  and  commoners,  con- 
tinued to  be  the  great  national  council.'    Within  a  very 


■  The  IlonaoiUn  lav  iboliibed  the  lenie's  xeto  npon  ^bitcUa,  kfter 
the  PobliliaD  law  had  dooa  awajp  with  tbe  aniharilj'  of  the  curia  rospacting 
them ;  aod  Nicbuhr  oouatdara  the  HortsnaiaD  hw  aa  the  eammeueement  of 
tha  deantKMkiaoflhecmutitutND.    Hubakr't  Hitt. TtLih.  4l3-~4il. 

k  ImM,  1,  3.  4.  Dig.  I,  S.  9.  Tha  proofs  an  abuDdaal,  that  ctod  before 
the  Auguatan  age,  tbe  MMixt  eaimilla  had  become  one  of  the  iigular 
aoorcea  of  the  Raman  law.  Cioaro,  Dt  Ztgihu,  b.  3.  ifiafaira  du  Unit 
Son.  par  O.  Huge,  sea  174,  ITS,  ITS.  Qui  cmtulU  fatrum,  qui  Irgt* 
juroftu  acrHl.    ITer.  Epiat.  1.  16.  v.  41. 

■  Analti  Hit.  af  Bomt,  vol.  ii.  155,  156.  It  wu  the  proiinee  of  iba 
ttnmm  to  rsnte  the  liat  of  aaoalon  and  add  to  the  roll,  aa  well  aa  tu  reTia* 
the  rolla  of  ibe  aevera]  tribea.  The  cetiaonhip  was  an  office  of  the  higheat 
rank  and  power,  with  a  eommand  of  the  public  inoniM,  aad  with  the  powai 
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few  years  after  the  eidoption  of  the  twelve  tables,  the 
prohibition  of  marriages  between  the  patricians  and 
plebeians  was  abolished ;  but  the  patricians  had  the  ad- 
dress to  retain  the  management  and  control  of  the  whole 
administration  of  justice.  This  was  effected  in  aeveral 
Ltcaitenu.  wajs.  It  was  effected  by  the  institution  of  legal  fbrms 
of  judicial  proceeding,  called  Ugit  acHowi,  and  by 
means  oi ^e pont^iea,  who  regulated  the  calendar,  and 
were  the  repositories  of  the  laws  and  annals,  and  as- 
sumed the  power  of  fixing  the  lawful  days  of  business, 
and  diet/tuH  et  n^atti.  These  judicial  forms  and  so- 
lemnities gave  order  and  uniformity  to  the  administra- 
tion of  justice ;  hot  they  were  mysteries  of  jurisprudence, 
confined  to  the  learned  of  the  patrician  order,  and  lock- 
ed up  in  the  pontifical  archives.  They  could  not  be 
(Ranged  at  the  pleasure  of  the  people,  and  the  right  to 
interpret  diem  belonged  to  the  pontifical  college, 
*S38  and  the  patricians  had  retained  *the  exclusive 
right  of  being  eligible  to  the  offices  of  the  prieat- 
hood.>  The  fbrms  remained  confused  and  undigested 
until  Appius  Claudius  Coecas,  a  member  of  the  pontifical 
fraternity,  reduced  them  into  one  collecdtm,  which  his 
scribe,  Cnxus  Flavius,  surreptitiously  pabliehed,  to- 
gether with  the  calendar,  or /a$ti,  to  the  great  satisftc- 


of  comniBiioinK  and  condnctiiig  pnblio  votkt,  tnch  w  nmda  and  ■qsednete. 
Id. 282—287.  CiMto,  Dt  ltgiiiu,b.3.  With  naprct  to  die  BeMte,  tb« 
Horleniian  law,  prior  (o  the  rear  of  Rome  474,  deprived  tli«  Homta  of  iu 
Telo,  anddeclued  ibepwpleMseubladinibeirtribeilobeeiapieina  lacia. 
laAre  poner.  The  tribea  in  ifae  fbmm  and  tbe  tenale  were  placed  on  ■ 
foolioK  of  eqnaliijr ;  nallher  had  a  veta  oo  the  enacbneuta  of  lh«  other,  and 
^M  tribunee  had  a  vela  vpon  bath  alika.  The  enaclmenu  of  both  were  coo- 
Bidered  sa  equal  to  tawi.  The  eeoate,  in  iti  original  form,  wai  nnir  a  ealeof 
aMemblr  of  the  patrtt,  whoes  gteat  Mtemblr  wa*  tbe  eontUia  tiaiaia.    M, 


'  Dig.  b.  1.  til.  3.    Dt  Orif.  Jar.  sec.  6.    Gravina  aafs,  De  Ortn  d  Png. 
/.  C.  arc  33,  thai  the;  were  ealabliahed  by  the  policf  of  die  ancient  lawTeta. 
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tiott  of  the  people."  It  acquired  the  title  of  the  Jtu  civSe 
Ftavianw»i  and  a  second  collection  of  these  legal  preoe- 
dents  afterwarda  appeared,  and  was  called  the  Jtu  ci- 
eile  ^iatuiM.^  This  Roman  aeieoce  of  special  pleading 
became  aaubject  of  ridicule  by  Cicero,  as  being  a  cun- 
ning and  captious  verbal  science ;  and  these  forms  were 
expressly  abolished  by  the  Emperor  CoostantiDe  u  in- 
flidious." 

The  edicts  of  the  pnetor  became  another  very  im-  rrasi 
portant  meaaa  of  the  increase  and  iiaprovemeut  of  the 
Roman  law.  By  the  Licinian  law,  passed  in  the  year 
of  Rome  381,  the  office  of  consul  was  no  longer  confined 
to  the  patrician  order,  and  a  plebeian  consul  was  elect- 
ed in  tbe  centuries,  fmd  confirmed  by  the  ottrt«.  But 
as  a  compeosaLum  for  this  loas  ai  patrician  power,  the 
judicial  was  separated  from  the  consular  office,  and  a 
praetor  was  instituted,  who  was  always  to  be  a  patri- 
ciao.*'  The  judicial  decisions  of  the  prsetors,  or  eiieta 
pratorvm,  became  of  great  consequence.  They  were 
called  jm  htnoranvm,  or  patrician  law,  derived  from 
the  honour  of  the  prsetor.'  There  had  been,  irom  the 
foundation  of  the  uty,  a  magistrate  called  pre^fu 
vrbit,  to  administer  justioe  in  the  absence  of  the  king  or 
consul;  and  after  the  plebeians  obtained  a  share  in  th« 
consular  digni^,  the  patricians  created  a  permanent 
city  prsetor,  and  they  confined  his  province  to  the  ad- 


•  Cic  fn.  Marm^a,  we.  11.    Jh  (hat.  1. 41. 

b  Dif.  1,  S.  7.  Xivy*  Hi*t.  9.  46.  Groatiu,  4t  Orln  Jnr.  Oiv.  mo.  33. 
>nd  D*  J».  Nmt.  *t  XII.  Tat.  Me.  79,  80. 

*  LtgMltjat  juidam  eaiaiu  at  senlttt  ftato  a*tiituat,  otnttr  fabttUrum, 
a»t»p*itUakanmi.  Oic  ^  Oral.  1.  55.  B«a,  alw>,  0x1.3.  SS.  Dtfemuiiia 
at  intfttratian^itt  MliatunB  ntilali*, 

4  Dr.  ArBold  gLvM  an  iataresting  biitorr  of  tbe  itnigBlci  which  pn>diici«4 
tbw  ft«u  ioaoratioQ  in  the  Rom»a  ooottituliaiL  BUt»ry  */  Bama,  toL  ii- 
33—61.    Tbeimiitmioa  of  the  office  of  prmtMWWW  A.U.C.3S7. 

•I>y.  1,1.7,  udl,  SI.  la 
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mioistraUoD  of  justice ;  and  such  a  ma^trate  was  indis- 
pensable, as  the  consuls  were  enga^d  in  foreign  and 

execntive  duties."  The  praetor  was  at  first  s 
*&S9     patrician,  and 'elected  in  the  eomiiia  cenivriataf 

though  the  office  in  time  became  accessible 'to 
plebeians.  Business  soon  required  a  second  pnetor  to 
preside  over  the  causes  of  foreigners,  caUed  pralar  pere- 
grinv*,*'  and  praetors  were  afterwards  allotted  to  the 
provinces  as  the  empire  widened.  Under  Augustus, 
the  prKtors  had  multiplied  to  sixteen;  and  in  the  time 
of  Pomponius,  there  were  eighteen,  and  one  of  them 
judged  de  Jtdei  eommitm.''  Every  praetor,  on  entering 
into  ofBce,  established  and  published  certain  roles  and 
forms,  as  the  principle  andmethod  by  which  he  proposed 
to  administer  justice  for  the  year.  He  had  no  power 
to  alter  these  rules,  and  thisytu  pralorium  vel  honorarivati, 
tempered  the  ancient  law  by  the  spirit  of  equity  and 
public  utility,  and  it  was  termed  the  living  interpreter 
of  the  civil  law.^  The  edicts  of  the  preetor  were  gene- 
rally declaratoty  of  the  customary  or  unwritten  law  and 
practice  of  his  predecessors.  -  But  as  the  pnetor  was 
apt  to  vary  from  his  annual  edict,  and  to  change  it 
according  to  circumstances,  which  opened  the  way  to 
many  frauds,  it  was  provided,  by  a  law  enacted  at  the 
instance  of  the  tribune  Ceuus  Cornelius,  that  the  praator 


•  Dig.  1, 3.  Mc.  36. 38. 

k  Profeaor  Hugo,  in  his  Bitlory  e/  tkt  SBmati  Lm,  tsc.  15B,  •ttribatra  to 
iIm  insthatioD  of  ibe  praior  ptrtgrimMt  the  tiae  ind  growih  of  the  jut  g€H~ 
tiam,  which  liad  ■  propiliona  induence  eran  apoD  the  Rom«n  municipal  jnria. 
pradcDCe.  The  civUuns  uaed  the  jvm  ^eniuiM  aa  Bj^onimoiu  wilh  re*soii 
and  narartl  l*w,  and  in  aontraduliiiDiian  to  ths  jn  emit,  whieb  wu  coa. 
lidered  u  local,  pecnlttr,  tod  eMluivB  to  me  partieiilar  people.  Il  was 
iheir  municipal  law :  the  other  waa  international.  To  the  •olhorlt^  of  the 
jiti  prataritoH,  the  edictt  of  the  pradn-  urhamii,  and  Ihe  pratar  (WKgiiHU, 
Nem  10  have  squall;  eontribnted.    Ibii.  aec  168, 189. 

•  J}ig.  1, 2.  3S.  '  IHg.  I,  1.  7  and  8. 
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should  adhere  to  hie  edicts  promulgated  on  the  com- 
mencement of  bis  magistracy.  These  praetorian  edicts 
were  studied  as  the  most  interesting  branch  of  Roman 
law,  and  they  became  a  substitute  of  the  knowledge  of 
the  twelve  tables,  which  fell  into  neglect,  though  they 
had  once  been  taught  as  a  carmen  necaMorivm,  and  re- 
garded as  the  source  of  all  legal  discipline," 
•630  'The  opinions  of  lawyers,  called  the  re^oiua 
or  interprtiationet  pntdrntim,  composed  another 
and  very  efficient  scarce  of  the  ancient  Roman  juris- 
prudence. 

The  most  ancient  interpreters  were  the  members  of 
the  college  of  poTOifica,  composed  of  men  of  the  first 
rank  and  knowledge.  Civil  statesmen,  and  eminent 
private  citizens,  followed  their  example,  and  some- 
times debated  in  the  forum.  Their  answers  to  ques- 
tions put  were  gradually  adopted  by  the  courts  ofjustice, 
by  reason  of  their  intrinsic  equity  and  good  sense :  and 
they  became  incorporated  into  the  body  of  the  Roman 
common  law  under  the  name  of  fori  diajnttaiumtt,  and 
jiu  civile,  or  re^oma  prudeahim.*'  This  business,  un- 
dertaken gratuitously  by  persons  of  the  highest  distinc- 
tion, grew  into  a  public  profession,  and  law  became  a 
regular  science,  taught  openly  in  private  houses  as  in 
schools.  The  names  of  Uie  principal  lawyers  who  be- 
came, in  this  way,  public  professors  of  the  law,  are  to 
be  found  in  the  work  of  Pomponius,'=  and  in  the  writings 
of  Cicero,  Borace,  Tacitus,  and  the  other  authors  of 


•  CSe.  rfe  Leg.  b.  1.  c.  5,  md  b.  2.  c.  23.  Ck.  dt  Orat.  b.  I.  c.  la  Gra- 
vina,it  OrtvttFng.J.C.»ee.3S.  The  Edieta  Magitlratmim  or  Jta  Fro. 
lonBin,  wu  not  mi\y  a  fraiifal,  but  ■  Iggitimaia  touree  of  the  Romao  law,  aa 
Hugo  baa  labonrad  (o  proTs.  Hill,  du  Droit  Sam.  aec  ITT,  1T8,  179.  He 
compatea  ibia  pnalorian  law  to  the  Bnglish  equity  J  nrupradence.  Manj  of 
tlie  edielt  bore  a  resemblance  to  the  modern  ordinances,  or  Coda  de  Proa, 
ion  CMlt. 

k Dig.  1,3.  i.  •  Dig.  1, a. 
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the  claasical  ageg.  Their  opinions  were  preserved  by 
tbeir  successoi-B,  and  fragments  of  them  are,  do  doubt, 
disperaed  in  different  parU  of  the  pandects,  without 

the  sanction  of  their  Dames.*  Cicero  speaisof 
"S31     *this  employment  of  distinguished  Jurists  with  the 

greatest  encomiums  and  as  being  the  grace  and 
ornament,  and  most  lionourable  business  of  old  a^ 
The  house  of  such  a  civilian  becomes  a  living  oracle  to 
the  whole  city ;  and  this  very  accompUebed  orator  and 
statesmui  fondly  anticipated  such  a  dignified  retreat 
and  occupation  fur  his  declining  years.^  The  jdukuo- 
phy,  and  policy,  and  wisdom  of  Greece,  were  coUeded 
together,  saye  Gravina,°by  the  Roman  civilians,  and  all 
that  was  useful  introduced  into  the  Rtunan  law  ;  and  if 
it  were  really  true  that  the  twelve  tables  were  not 
drawn  by  the  rough  agents  who  compiled  ifaem  directly 
&om  Grecian  ibuntains,  we  are  assured  that  the  omia- 
sion  was  abundantly  supplied  in  after  ages  ;  and  the  in- 
stitutions of  Greece  were  studied  by  more  enlightened 
statesmen,  and  contributed  to  perfect  and  adorn  the 
Roman  law.d 


*  In  the  tioiea  of  (he  repablic,  ih«  practice  of  Iha  law  wn  gninitoiu,  ui 
highly  hanoiary.  All  employmcDi  for  hire  wu  prohibited  bjr  ■  law  coacud 
in  the  year  of  the  eit]'  5&0,  tl  (he  initance  of  the  Tribone  Manma  Clnelai- 
The  prof«BioD  U  tangih  beoame  a  buaineae  of  gain,  wul  waa  abnasd,  vnul 
AufDiloB  leTired  the  Cincian  law  with  addjtioDal  suclioa  by  ■  decree  of  (be 
seDBie.  But  aa  a  reaionabls  compennnian  wuc  neeeeear]'  to  advocaiee  wlio 
devoted  their  time  and  Itilenti  to  ihe  profeenoD,  the  eempemation  wH 
elluwed  and  regulated  by  a  decree  of  the  eenale  in  the  time  of  Claudin ; 
iTaeil.  Ana.  b.  11.  c.  5,  6,  7.)  and  ifierwarda,  accarding  to  the  law  of  the 
PmdtcU,  b.  50.  tit  13.  c  1.  eec.  5.  10.  19.  the  jadBsa  in  Ihe  proriace  wMa 
to  determine  on,  and  allow  a  rauonable  chat{[e  to  the  advocate. 

kCicde  Oral.  1. 15.  De  Legibua,  b.  1.  See,  alM>,  QaimetiUMM't  InM- 
lib,  13.  e.  1 1.,  wfaete  he  illudea  to  Cicero,  and  auongljr  approve*  of  thw  em- 
playmBDt  of  the  orator  when  he  latires  from  practice  at  the  bar. 

*  Orig.  Jur.  Cit.  b.  1.    Pmnn. 

*  The  Grecian  philooophy  wai  not  more  fatal  to  the  ancient  Roman  edpet- 
•lidoni  than  Grecian  Ibrenaic  eloquence  waa  to  tho  aeTerily  of  the  Eomin 
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In  tile  Augastan  age,  the  body  of  the  Roman  i 

law  bad  'grown  to  immeoae  magnitude."  It  was  *532 
composed  of  the  leget,  or  will  of  the  whole  Roman 
people  declared  in  the  comUta  cenOiriata  ;  the  phbitdta, 
enacted  in  the  comitia  tr^nUa  ;  the  wnontf  connlta,  pro- 
motgated  by  the  single  authoiity  of  the  senate ;  the  legit 
aetitmet ;  the  edicta  magi$tr«tiaim ;  the  rapoiua  pru- 
denran;  and,  subsequent  to  the  age  of  Cicerot  is  to  be 
added  the  coattiauto  principit,  or  ordinances  of  the  Ro- 
man emperors.''  The  Roman  civilians  began  very  early 
to  make  collections  and  digests  of  the  law.  The  book 
of  Bextns  ^lias  contained  the  laws  of  the  twelve  tables, 
the  forms  of  actions,  and  the  re^onta  pntdentvm,  Pab- 
lius  Mucins,  Quintus  Mucins,  Brutus  and  Manilius,  all  left 
volumes  upon  law,  and  the  three  books  of  the  laUer  ex- 
isted in  the  time  of  Pomptmius  as  monuucients  of  bis 
fame.*  Servius  Sulpicius  left  behind  him  nearly  180 
volumes  upon  the  civil  law.  Mfioy  distinguished  scho- 
lars arose  tinder  his  discipline,  who  wrote  upon  jurispru- 
dence ;  and  Aufidius  Namusa  digested  the  writings  of 
ten  of  those  scholars  Into  140  books.  Antistius  Labeo, 
under  Augustus,  surpassed  all  his  contemporaries,  and 

i^vil  law.  HagB't  Hittvire  du  Droit  SematH,  kc  161.  CicetQ  wu  of 
•piniOD,  th*t  his  countryman  eicellsd  the  Oreeka  in  laws  and  inalituiiona,  aa 
well  u  in  morab  mnd  manoen.  Marti  ti  intiittita  vita,  r«(f«(  itaincaticM 
atfamiliariu  tuaprafeeta  <t  nelim*  tu«nirr  et  Itmtimt.-  mn  aerv  piMieam 
noHri  m^KTtt  ttrU  m»U»rika»  UmftravsTunt  *l  jadilali*  et  kgibut.  Tn*- 
etU.  Qtt**t.  lib.  1.  e.  1.  He  anppoM*  that  iha  earl;  Ranuns  had  imbibed  e 
linciore  of  (he  pbiloaopb)'  of  ihe  Qreeka  from  the  doeUlnea  of  Pjthagoraa, 
who  dwell  in  sonthern  Iial;  at  the  lime  of  the  expulsion  of  the  Tai^nina. 
AhI.  lib.  4.  1.  But  it  waa  Cicero  binuelf,  who,  bj  bia  wriiingi,  traiiafencd 
into  hit  own  Temaeular  tODgne  tfaa  gnat  body  of  tha  Grecian  philoaopby. 

■  /mamma  o/lannt  ntptr  aliat  ttrvtanm  l^wn  eaawJKt.  lAvy,  3 
H,  Heineceiai  applied  Ihia  paaaage  of  liyj  to  the  dTll  law,  bul  Hngo  uya 
he  WM  in  an  arror,  and  that  the  nott  part  of  the  lawa  ralelTBd  to  by  LilT 
wera  political  regnlaiiom,  sod  had  no  concern  with  private  licht.  HUU  in 
Drait  Sum,  par  Hogo,  sec  167. 

bJNf.l,  1.7,andi,9. 13.    liul.  1,3,3.    (?aJM,  1,3. 

•2>y.  1,3.36  an]  89. 
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he  compiled  400  volumes,  many  of  which  Pomponim 
Baya  he  possessed.*  The  noble  design  of  rednciag  the 
civil  law  into  a  convenient  digest,  was  conceived  by 
such  great  men  as  Cicero,'*  Pompey  and  Julius  Cffisarf 
though  it  ie  certain  that  no  systematic,  accessible  and 
authoritative  treatise  on  the  civil  law  appeared 
•633  during  'the  existence  of  the  republic  ;  and 
Cicero  says,  that  the  law  lay  scattered  and  dissi- 
pated in  his  titoe.^  The  Roman  jurisprudence  w»s 
destined  to  continue  for  several  centuries  under  the  ui>- 
perial  government,  a  shapeless  and  enormous  mosSi  re- 
ceiving continual  accumulations  ;  but  it  was  fortunatelj 
cultivated  under  the  emperors  by  a  succession  of  illiw- 
trious  men,  equally  distinguished  for  their  learningi 
wisdom  and  probity. 

Before  the  time  of  Augustus,  the  retpoma  prvdam 
were  given  niva  voce,  and  they  had  not  the  force  of  any 
authority  in  the  forum,  and  the  business  was  free  to  aD 
persons.  The  character  of  these  retponsa  was  abused 
and  discredited  by  the  crude  opinions  of  pretenders,  and 
Augustus  restrained  the  profession  of  the  jurisconsults  to 
such  as  he  should  select  as  most  worthy,  and  they  were 
to  be  first  approved  of  and  commissioned  by  him.  Tbej 
then  began  to  give  their  opinions  in  writing,  with  their 
reasons  annexed.'  This  raised  their  influence,  ai>d 
reduced  the  prstors  to  a  state  of  comparative  depend- 
ence upon  those  living  oracles  of  law,  who  were  under 
the  influence  of  the  emperor,  and  who  obtained  by  tbeir 


•  Dig.  1, 3,  BBC.  41.  «,  44. 56, 57. 

t  Cieera  sijs,  he  hid  long  thoaghl  of  tb«  task  of  digeatinK  uiil  nii'^ 
■he  cinl  Itw  inlo  &  few  BlemsaMiy  uid  definite  prianplM,  and  ihiraby  n- 
[isTing  it  from  difficalt;  and  obMuhlj.    St  Oral.  lib.  1.  c.  49. 

•  Suet,  J.  Cmtar,  Mc.  44. 

i  CU.  dt  Oral.  lib.  3.  c.  33.  Stinteeii,  EUmmla  JarU.  IiuL  Fta"- 
tee. 3.    Dr.TaylnT'MmnunUBfthtCiBULav.f.U. 

•  D^.  1, 2. 47.    Hmue.  BuL  Jur.  Cm.  lib.  I.  wc.  157,  ISa  ISO. 
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means  the  control  of  the  administration  of  the  law.* 
Heinecciu9  says,  that  Augustus  instituted  this  college  of 
civilians,  in  order  that  he  might  covertly  assume  legisla- 
tive power,  and  adapt  the  republican  jurisprudence  to 
the  change  in  the  government.  He  Ukewise  instituted  a 
cabinet  council,  which  was  called  the  comittort/,  by  suc- 
ceeding princes.  It  was  composed  of  the  consuls,  seve- 
ral other  magistrates  and  jurists,  and  a  certain  number 
of  senators  chosen  by  lot.i>  Ulpian  was  a  member 
of  this  royal  council  under  Alexander  •Severus.  •634 
It  was  the  imperial  legislature.  The  power  of 
the  cotititia  was  transferred  to  this  shadow  of  a  Roman 
senate,  for  the  old  constitutional  senate,  not  being  able 
conveniently  to  govern  all  the  provinces,  (according 
to  the  courtly  language  of  the  Pandects,*^)  gave  to  the 
prince  the  right  to  make  laws.  The  judgments  of  the 
prince  were  called  imperial  constitutions,  and  they 
were  usally  enacted  and  promulgated  in  three  ways : 
Ist.  By  rescript,  or  letter  in  answer  to  petitions,  or  to 
a  distant  magistrate.^  2d.  By  decrees  passed  by  the 
emperor  on  a  public  hearing  in  a  court  of  justice ;  and 
Paulus  collected  six  hooks  of  those  decrees,  and  from 
which  he  for  the  most  past  dissented.*  3d.  By  edict, 
or  mere  voluntary  ordinances.  Gravina  says,  that 
these  imperial  constitutions  proceeded  not  as  from  a 
single  individual,  but  as  from  the  oracle  of  the  republic, 
by  the  voice  of  the  senators,  who  were  consulted,  and 
were  the  visible  representatives  of  the  majesty  of  the 

■  Oramaa,  dt  Ortm  it  Frog.  sec.  42.  Htkuee.  Antiq.  Bam.  lib.  I.  tiL  3. 
MC.  89. 

k  A-otniM,  dt  Somano  Imperio,  lec.  IT.  This  imperial  cnnnator)'  *>'*■ 
imiuted  by  die  proTincia)  goreriiora.  Hittory  of  (&<  Jlinnaa  Ltae  ivritig 
Ihe  iSidU  Aga,  by  Savignf,  rol.  i.  p.  ST. 

•  Dif.l.il-eec.  11. 

<iCiHleM4.3.    Oravmo,  lie  Oiiii  rt  Prof.  Hc.  193, 194 

•  GnreiM,  Aid.  mo.  13S.    Dt  B«maiw  Imptrio,  aec.  90. 
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commonwealtfa.*  Many  of  these  imperial  ordioancet 
were  suggested  by  the  best  of  the  civilians,  and  do 
great  honour  to  their  authors ;  and  with  regard  to  pit' 
vate  and  personal  rights,  the  Romans  enjoyedf  to  a  veij 
great  degree,  under  the  emperors,  the  benefit  of  tbdi 
primitive  fundamental  laws,  as  they  existed  in  tlie 
times  of  the  republic.  The  profession  of  the  law  vu 
held  in  high  estimation  under  the  emperors ;  and  da- 
ring the  second  and  third  centuries,  the  science  of  jo- 
lisprudence  was  elevated  higher  than  it  erer  has  been 
in  any  other  age,  or  among  any  other  people.    Hadrian 

took  off  the  restriction  of  Augustus,  and  gaie 
•636    the  privilege  of  being  "a  public  interpreter  of  tbe 

law  to  the  profession  at  largB.i>  It  was  restored 
by  the  emperor  Severus,  and  tbe  raponaa  prudaUim 
assumed  an  air  of  great  importance.  Though  in  tk 
first  instance  they  were  received  as  mere  opinions,  tbe; 
gradually  assumed  the  weight  of  authority.  The  opi- 
nions were  sent  in  writing  to  the  judges,  and  in  the 
time  of  Justinian  they  were  bound  to  determine  accord- 
ing to  those  opinions.*  These  retponta  (of  which  manj 
are  preserved  in  the  Pandects)  were  not  of  the  same 
authority  as  the  consdtutional  lega,  but  they  were  lav 
for  the  case,  and  they  were  applied  to  future  cases 
under  the  character  of  principles  of  equity,  find  not  of 
precepts  of  law.  In  tbe  ages  imosediately  preceding 
Justinian,  the  civil  law  was  in  a  deplorable  condition> 
by  reason  of  its  magnitude  and  disorder ;  and  scarcely 
any  genius,  says  Heineccius,  was  bold  enough  to 
'  commit  himself  to  such  a  labyrinth.  As  a  remedy 
for  the  evil,  the  Emperors  Theodosius  the  younger,  and 


■  Graviaa,  it  AooMiia  /mpmD,  ibid.  The  imparial  nacrifU  IhoM  umidh 
the  charaelcr  aad  waigbt  of  jadicwl  precedBnw,  tud  ware  entttled  iomIm*' 
•quBl  Bnlhorjljr  with  ihe  Tupmua  prudtmt¥mi. 

*  Dig.l,!L2.4,7.  •  Jut.l,S.8. 
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TaleDtiaian  III.,  addressed  to  the  senate  of  the  city 
of  Rome  an  imperial  constitution,  which  confirmed, 
by  decree,  the  writings  of  Paptnian,  Paulus,  Gaius, 
THpian  and  Modestinus,  by  name,  and  directed  that 
they  alone  be  pennitted  to  be  cited  in  the  courts  of 
justice,  with  the  exception  of  such  extracts  as  they  had 
transferred  into  their  books  from  the  ancient  lawyers, 
and  with  some  other  qualified  exceptions  in  favour  of 
Scsvola,  SabinuS)  Julianus  and  Marcellus.  The  opi- 
nion of  the  majority  of  these  five  legislative  characters 
was  to  govern ;  and  where  there  was  in  any  case  an 
equal  division  of  opinion,  that  of  Papinian  was  to  be 
preferred.' 

•The  first  authoritative  digest  of  the  Roman  law   'SSe    KsMt  .f 
which  actually  appeared,  was  the  Perpetual  £  diet, 
compiled  by  Salvius  Julianus,  under  the  orders  of  the 
Emperor  Hadrian,  and  of  which  nothing  now  remains 
but  some  fragments  collected  and  arranged  by  Gotho- 
frede,  and  published  along  with  the  body  of  the  civil 
law.    Hadrian  was  the  first  emperor  who  dispensed  . 
with  the  ceremony  of  the  tenatua  conntlta,  and  promul- 
gated his  decrees  upon  his  sole  authority.''    The  pneto- 
rian  edicts  had  been  so  controlled  under  the  government 


■  Hehue.  Antiq.  Stm.  Jar.  Ub.  1.  tiL  S.  sac  41.  BiHor.  Jnr.  Cm. 
lib.  1.  MC.  378.  HeiDeceiu*  nfi,  thM  PapJniBii  wm  attrj  whan  olkd 
Jurit  (uyluni  et  Soctrin*  Itgalit  ihtiaarut,  and  he  far  inrpiBiGd  all  hia 
brethren,  amiui  longo  pott  w  infomlla  rcIi^Hcnt.  Gaius  (fiuf.  lib.  1.  sec 
S)  refera  to  a  rascript  of  the  Emperor  Hadriaii,  in  which  the  ntptnta  fnib 
dtntiaa  were  to  be  received  aa  law,  if  ther  were  tmaniinou*,  and  if  not,  the 
judge  wa«  al  liberljr  to  follow  his  owd  judfTDnenL  At  the  period  of  VbIbo* 
liaiHn,  the  writing  of  the  gresljariBta,  and  the  cmtstitatiDiw  of  tba  emp«ron, 
were  alnne  oonenlled  ■•  auihoritiea.  Samgmft  Bittarf  of  tht  £>man  Laa, 
Toi.  i.  p.  7. 

k  Oibbm'r  HMary,  vol.  nu.  p.  16.  The  FUl^teita  had  censed  under 
AngmlDR,  but  iha  ttnaiiu  eanmita  did  not  abaolutel;  cease  witb  Badrinn. 
The7  coatinaed  lo  iDrkh  the  civit  law  in  mottan  of  private  right  long  after- 
wnrda.    Huge,  Hill,  dti  Droit  Boat.  leo.  3M.  307. 
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of  the  emperors  by  the  opinions  of  the  civilians,  iba: 
they  lost  the  greater  part  of  their  ancient  dignityt  an^ 
Hadrian  projected  the  design  of  reducing  the  vbole 
Roman  law  into  one  regular  system.  All  that  he,  hov- 
ever,  lived  to  perform,  was  to  procure  the  compilatiM 
of  those  edicts  of  the  prsetors  which  had  stood  the  test 
of  experience  on  account  of  their  authority  and  equi^- 
and  had  received  the  illustrations  of  civilians.*  Blanj 
able  professors  undertook,  from  time  to  time,  a  digest 
of  the  civil  law.  Papirtus  Justus  collected  some  of  the 
imperial  constitutions  into  twenty  books,  and  Juliu.' 
Paulus  compiled  six  books  of  decrees  or  imperial  oeo- 
sions.  Gregorius  made  a  collection  of  a  higher  cha- 
racter, and  he  digested  into  order  the  chief,  if  not  ^ 
whole  of  ihe  imperial  rescripts,  from  Heidrian  down  w 
the  reign  of  Bioclesian  and  his  colleagues,  and  wbics 
was  called  the  Chegorian  Code,  and  attained  great  &^ 
thority  in  the  forum.  Hermogenes  continued  this  col- 
lection under  the  name  of  the  Hermogenian  Com- 
•637  Theodosius  the  younger  •appointed  a  coaumttee 
of  eight  civilians  to  reduce  the  imperial  consum- 
tions,  or  the  edicts  and  rescripts  of  a  succession  of  em- 
perors, from  the  time  of  Constandne,  into  a  methodical 
compendium ;  and  this  Theadanan  Code  became  a  stawr 
ard  work  throughout  the  empire,  and  it  was  publishm  , 
in  six  folio  volumes  in  1665,  with  a  vast  and  moji 
learned  commentary  by  Gothofrede."  Another  centui?  ^ 
elapsed  before  Justinian  directed  Tribonian,  who  wa^ 


■  Grnina,  di  Orta  tt  Frag.  Jut.  Civ.  sec.  3B. 

*  firiwc.  HiH.  Jar.  Cie.  lib.  1.  aec  36^— 379. 

'  The  great  merii  of  tbis  edilioii  of  the  Thsodomaa  code,  and  1^  G""* 
of  Gothafredul  for  (he  task,  hj  hii  eitraordinujr  indiutry,  orndilio''  "^ 
jodfiDODi,  are  foreibljFRtated  by  Di.  Irving,  in  hia  IiUrad»etia*toiluSI»i<lv 
tk  a'vfl /.«»,  4th  edit.  London,  1637--&  work  well  wonhy  of  the  >it«)ti« 
of  the  Btodent  in  the  ciril  law,  for  iti  hiitoiical  and  biofraphietl  leinuof' 
and  the  oridcal  itcaciir  of  the  author. 
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an  eminent  lawyer  and  magistrate,  to  unite  with  him  a 
number  of  skilful  civilians,  and  to  assume  the  great  task 
of  collecting  the  entire  body  of  the  civil  law,  which  had 
been  accumulating  for  fourteen  centuries,  into  one  ays- 
tematic  code.  Whether  the  Roman  law  at  that  period 
exceeded  or  fell  short  of  the  number  of  volumes  in 
which  the  English  law  is  now  embodied,  it  is  not  easy 
to  determine.  Tribnnian  represented  to  the  emperor, 
that  when  he  and  his  learned  associates  undertook  the 
business  of  digesting  the  civil  law,  he  found  it  dispersed 
in  two  thousand  books,  and  in  upwards  of  three  mil- 
lions of  verses,^  detached  from  the  writings  of  the 
sages,  which  it  was  necessary  to  read  and  understand, 
in  order  to  make  the  selections.  The  size  of  these  vo- 
lumes, and  the  exact  quantity  of  matter  in  those  verses, 
^ve  caJinot  ascertain.^  It  is,  however,  a  fact  beyond  all 
doubt,  that  the  state  of  the  Roman  law  rendered  a  revi- 
sion indispensable.  Justinian  himself  assures  us,"  that 
it  lay  in  such  great  confusion,  and  was  of  such  infinite 
extent,  as  to  be  beyond  the  power  of  any  human  capa- 
city to  digest. 

"The  compilations  made  under  Justinian,  and  *638conu>j< 
which  constitute   the  existing  body  of  the  civil 
law,  consist  of  the  following  works,  and  which  I  shall 
mention  in  the  order  in  which  they  were  originally 
published. 

(1.)  The  Code,  in  twelve  books,  is  a  collection  of  all    c^ir. 


■  Duopnw  mitlia  iibrerunt  ei$e  eonieripta,  ttpltitquam  trectnliem  dican 
millia  <wr*Biiia  a  »tUrilmi  effma.    Htcand,  Praf.  ad  Dig.  sec.  I. 

*  ProfeMor  Hugo,  id  his  HUlory  of  tht  Soman  Law,  sec.  316,  lediicea 
bf  «ontpuutioD  the  Roman  laws  lo  580  Tolumei,  of  a  maderate  siis.  He 
■llows  34  of  the  (brae  nrillioni  of  verae*  to  ■  pagst  and  400  pages  to  d 
folame.  Tha  2000  book*,  judging  from  iha  hooka  id  the  PandcuU, 
will  give  oalf  380  volamea.  Thia  naioaab]«  Estimate  takes  awaf  evcir 
appearance  of  the  marvellnus  from  the  magnilude  of  the  Roman  law. 

•  PlitKa  PrmJ.  »d  Dig.  lec  1. 

Vol.  1.  45 
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the  imperial  statutes  that  were  thought  worth  pre- 
serving, from  Hadrian  to  Justinian^  In  the  revision  of 
them,  the  direction  to  TriboDian,  and  his  oineleanifd 
aasociateB,  was,  that  they  should  extract  a  series  of 
plain  and  concise  laws,  omitting  the  preambles,  and  all 
other  superfluous  matter;  and  they  were  likewise  in- 
trusted with  the  great  and  hazardous  power  to  extend, 
or  limit,  or  alter  the  sense,  in  such  manner  as  tbty 
should  think  most  likely  to  facilitate  their  future  m 
and  operation." 

(2.)  The  Institutes,  or  Elements  of  the  Roman  hv, 
in  four  books,  were  collected  by  Tribonian  and  tm 
associates.  They  contain  the  fundamental  principles  of 
the  ancient  law,  in  a  small  body,  for  the  use  and  benefit 
of  students  at  law.  This  work  was  particularly  adaplM 
to  the  use  of  the  law  schools  at  Berylue,  Rome  and 
Constantinople,  which  Sourished  in  that  age,  and  sbed 
great  lustre  on  the  Roman  jurisprudence.**  It  is  siJcb 
im  admirable  compendium  of  the  elements  of  the  civil 
law,  that  it  has  in  modern  times  passed  dirough  nu- 
merous editions,  and  received  the  most  copious  and  la- 
borious illustrations.  It  has  been  a  model  by  reasoo 
of  its  scientific  and  orderly  arrangement,  for  eveij 
modem  digest  of  municipal  law.  The  Institutes  ven 
compiled  chiefly  from  the  writings  of  Gains ;  and  a 
discovery  by  Mr.  Niebuhr,  so  late  as  1816,  of  a  re- 
written manuscript  of  the  entire  Institutions  of  Gaios, 
has  given  increased  interest  to  the  Institutes  of  3ns- 
tinian." 


■  See  utBCCoomofihatd'acomjinN.A.  ff^nnc  Tor  April,  IKI-  "^ 
Inetilulee  of  GaiDS  sts  the  protolriw  of  JaeHniaii'i  InglilulM.  Thej-^l* 
ducoTcrad  by  Miebuhr,  tlia  hiitariu,  [n  1616,  in  ibe  Callwdrel  UbwT  '' 
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*{3.)  The  Digest,  or  Pandects,  is  a  vast  abridg- 
ment, in  fifty  books,  of  the  decisions  of  pnetors, 
and  the  writings  and  opinioDS  of  the  ancient  sages  of 
the  law.  This  is  tlie  work  which  has  principally  ex- 
cited the  study,  and  reSections,  and  commentaries  of 
succeeding  ages.  It  is  supposed  to  contain  the  em- 
bodied wisdom  of  the  Roman  people  in  civil  jurispru- 
dence tor  near  1200  years ;  and  the  European  world 
has  ever  since  had  recourse  to  it  for  authority  and  di- 
rection upon  public  law,  and  for  the  exposition  of  the 
principles  of  natural  justice.  The  most  authentic  and 
interesting  information  concerning  the  compilation  of 
the  Pandects,  is  to  be  found  in  the  ordinances  of  Jus- 
tinian, prefixed,  by  way  of  prefaces,  to  the  work 
itself. 

In  the  first  ordinance  addressed  by  Justinian  to  bis 
quaestor  Triboniao,  he  directs  him  and  his  associates  to 
read  and  correct  the  books  which  had  been  written  Jiy 
authority  upon  the  Roman  law,  and  to  extract  from 
them  a  body  of  jurisprudence  in  which  there  should  be 
no  two  laws  contradictory  or  alike,  and  that  the  col- 
lection should  be  a  substitute  for  alt  former  works ; 
that  the  compilation  should  be  made  in  filly  books,  and 


Veront  The  manuecript  waait  codex  Tttcripttu,tiii  io  G2  out  of  351  pages 
itenm  ntcriptiu.  Tho  otigina]  lext  had,  duriog  ihe  dai^  ages,  been  obliie. 
ntsd  for  other  mailer,  which,  in  iti  turn,  wm  snpplanted  by  the  Epitlei  of 
8l  Jeronie.  The  original  wurk  waa  roaEored  lo  the  world  by  the  akill  and 
perMvennce  of  ProfesMis  Goachen,  Bakker  and  Hollweg,  of  Belin,  who, 
npoo  Niebuhr's  ropa^^  went  10  Veroni.  The  work  appeared  for  the  fiiw 
time  in  1B30.  It  awakened  renewed  leal,  bordeiiog  on  enlhusiaam,  in  Gar- 
many,  for  the  ■lady  (rf  (he  civil  law.  It  led  to  diieertaliona  from  ever; 
qaurler;  and  H.  Boolel,  in  the  preface  10  his  French  iranilalion  of  Gaiua'a 
Inatitulea,  says  thai  no  work  ever  produced  a  more  remarkable  roiolmion  in 
the  study  of  the  Roman  law.  IiutiluUi  dt  Gaiut,  par  J.  D.  E.  Boitlrl,  Pre/. 
Frofeoar  Hugo  make*  great  use  oF  the  Inelitutca  of  Gains,  as  ahedding  new 
and  bright  light  on  many  branches  of  the  civil  law.  See  Hittoirt  du  DnU 
Somain,  ^r  G.  Httgn,  eec.  329,  *t  pamm. 
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digested  upon  the. plan  of  the  perpetual  edict,  and  coi- 
tain  aJl  that  is  worth  having  in  the  Roman  lau 
"540  for  the  preceding  1400  year8,80  that  it  might'here- 
afier  be  regarded  as  the  temple  and  sanctuary 
of  justice.  He  directed,  that  the  selection  be  made 
from  the  civilians,  and  the  laws  thea  in  force,  with  socb 
discretion  and  sagacity  as  to  produce  ia  tbe  resuli  a 
perfect  and  immortal  work.  And,  in  the  anticipation 
of  the  result,  he  declared,  that  no  commentaries  were 
to  be  made  upon  the  digest,  as  it  had  been  found  that 
the  contradictions  of  expositors  had  disturbed  tbe 
whole  body  of  tbe  ancient  law. 

In  about  three  years  after  the  publication  of  this  first 
ordinance,  Justinian  issued  another  upon  the  comple- 
tion of  the  work.     In  the  latter  ordinance,  ad<lressedto 
the   senate  and  people,  he  declared  that  he  bad  re- 
duced the  jurisprudence  of  the  empire  witbin  reasona- 
ble limits,  and  within  tbe  power  of  all  persons  to  pos- 
sess at  a  moderate  price,  and  without  the  necessity  of 
expending  a  fortune  in  acquiring   useless  volumes  at 
law.     He  stated,  that  in  the  compilation  of  the  Pan- 
dects, Tribouian  and  his  associates  had  drawn   from 
autfaors  of  such  antiquity  that  their  names  were  un- 
known to  the  learned  of  that  age.    If  defects  should  be 
discovered,  recourse  must  be  had  to  the  emperor ;  and 
he  pointedly  prohibited  all  persons  to  have  any  further 
recourse  to  tbe  ancient  laws,  or  to  institute  any  compa- 
rison between  them  and  the  new  compilation.     And  to 
prevent   the   system   from  being  disfigured    and   dis- 
ordered by  the  glosses  of  interpreters,   he  declaredi 
that  no  citations  were  to  be  made  from  any  other  hooks 
than  the  Institutes,  the    Pandects,  and  the  Code;  and 
that  no  commentaries  were  to  be  made  upon  them, 
upon  pain  of  being  subjected  to  the  charge  of  the  crime* 
.  falsi,  and  to  have  the  commentaries  destroyed. 

The  Pandects  are  supposed  to  have  been  compiled 
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with  too  much  haste,  and  they  were  very  defective  irt 
precision  and  methodical  arrangement.  The  emperor 
allowed  ten  years,  and  Tribonian  and  bis  sixteen  col- 
leagues Enished  the  work  in  three  years.  It  is  said  that 
the  Pandects  were  composed  of  the  writings  of  for^ 
civilians,  the  principal  part  of  whom  lived  under  the 
latter  Csesars;  and  the  doctrines  only,  and  not 
the  names  of  the  more  ancient  sages,  were  'pre-  'oil 
ser\-ed-'  If  the  work  had  been  executed  with 
the  care  and  leisure  that  Justinian  intended,  it  would 
have  been  an  incomparable  monument  of  human  wis- 
dom. There  are,  as  it  is,  in  the  compilation,  a  great 
many  contradictory  doctrines  and  opinions  on  the  same 
subject,  and  too  much  of  that  very  uncertainty  which 
Justinian  was  so  solicitous  to  avoid.  But  with  all  its 
errors  and  imperfections,  the  Pandects  are  the  greatest 
repository  of  sound  legal  principles,  apphed  to  the  pri- 
vate rights  and  business  of  mankind,  that  has  ever  ap-. 
peared  in  any  age  or  nation.  Justinian  has  given  it  the 
venerable  appellation  of  the  temple  of  human  justice. 
The  excellent  doctrines,  and  the  enlightened  equity 
which  pervade  the  work,  were  derived  from  the  ancient 
sages,  who  were  generally  men  of  distinguished  patriot- 
ism, and  sustained  the  most  unblemished  character,  and 
had  frequently  been  advanced  to  the  highest  offices  in 
the  administration  of  the  government.  The  names  of 
Gains,  Scsevola,  Papioian,  Ulpian,  Paulus  and  Modes- 


*  Profenor  Hogo  coocIudeE,  thit  Ihe  compilan  of  tbe  FnndGcu  had  never 
■aen  the  angina!  writingt  afMuda*  ScbtoIb,  thovgli  iher  vra  rsferred  lo  aa 
if  the;  bad  really  been  read  and  conaulled.  Hat  du  Dnit  Bom.  mc.  330. 
He  n  furlher  of  opinion  ihat  (he  nMril  oflbe  order  which  ia  ao  viiibla  in  the 
civil  law,  ia  lo  be  attribated  to  Scrrim  Sulpieioa,  the  friend  of  Cicero.  IKd. 
•ec.  339.  In  the  prifate  Is  Fatkltr'i  PmndteU,  ib«  namb«r  of  jiiriaconBuld 
whoae  wriliogs  were  employed  in  the  oompllaiion  of4be  Fandeou,  or  whott 
opinion*  art  IktrtinreftTTtd  to,  amoanu  to  nlnety.two,  and  skstchea  of  their 
Uvea  ate  given. 
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tinus,  may  be  selected  from  a  multitude  of  civilians,  as 
models  of  exalted  virtue,  and  of  the  most  culUTaled 
reason  and  philosophy,  drawn  from  ihe  precepts  and 
examples  of  freer  and  better  ages.  It  is  owing  to  tbeir 
writings  that  the  civil  law,  for  the  purity  and  vigonrtrf" 
its  etyle,  almost  rivals  the  productions  of  the  Augustan 

age.' 
•542         '(i.)  The  novels  of  Justinian  are  a  collection 

of  new  imperial  statutes,  which  constitute  apart 
of  the  body  of  the  civil  law.  Those  ordinances  were 
passed  subsequent  to  the  date  of  the  code,  and  had  been 
required  in  the  course  of  a  long  reign,  and  by  the  exi- 
gencies of  succeeding  times.  They  were  made  to  sup- 
ply the  omissions  and  correct  the  errors  of  the  preceding 
publications;  and  they  are  said,  by  competent  judges, 
to  show  the  declining  taste  of  the  age,  and  to  want 
much  of  that  brevity,  dignity,  perspicuity  and  elegance 
which  distinguished  the  juridical  compositions  of  the 
ancients.  Some  of  these  novels  are  of  great  utili^,  a™ 
particularly  the  118th  novel,  which  is  the  groundwork 
of  the  English  and  American  statutes  of  distribution  of 
intestates'  effects.''  The  Institutes,  Code  smd  Pandects 
were  afterwards  translated  into  Greek,  and  the  novel* 
were  generally  composed  in  that  language,  which  had 


•  Accordinl  to  Hommel,  a  writei  ciled  by  Profeiior  Sngo,  of  the  18BB 
pages  of  which  ths  Psndecu  are  campoaed,  600  were  taken  from  ihs  wril>n|) 
of  Ulpisn,  300  Troin  PauluB,  100  fiom  Pipinian,  90  from  Julian,  TS  fta» 
SciBTola,  73  from  Fomponius,  TO  from  Guns,  41  from  ModeHiintiB,  and  lo  0° 
to  other  civiliana  of  1«bb  note  in  diminiahed  proportiaui. 

b  Sir  WiUiam  Biackilotu,  Com.  vol.  iL  p.  516,  doea  not  aeem  winiag» 
admit  Ifaat  ibe  Btatnte  of  diBliibulions  was  taken  from  the  civil  law ;  but  wbea 
Lord  Holt  and  Sir  Josepb  Jekyll  declnre,  (1  P.  Wmt.  S7.  Prtc,  in  CU* 
593,)  that  (he  ataiule  was  penned  b;  a  civilian,  and  is  to  be  gavemed  mi 
construed  by  the  rules  of  tiia  civil  law  ;  and  when  we  compare  the  proTiiioiM 
in  the  English  statute  Irilh  the  Roman  novel,  the  canduaion  seema  to  b« 
vBiy  feir  and  very  Btrorig,  that  the  one  was  borrowed  essentislly  fioni  ilw 
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become  the  vernacular  tongue  of  the  eastern  etnpire; 
and,  as  evidence  of  the  universality  of  that  tongue, 
Justinian  declared,  that  one  of  his  constitutions  was 
composed  in  the  Greek  language,  for  the  beneBt  of  all 
nation  s.* 

When  the  body  of  the  civil  law,  as  contained  in  the  1 
Institutes,  the  Pandects  and  the  Code,  was  ratified  and 
con6rmed  by  Justinian,  it  became  exclusively  the  law 
of  the  land ;  and  the  various  texts  from  which  the 
compilation  was  made  tell  speedily  into  oblivion;  and 
all  of  them,  except  the  Tbeodosian  code,  and 
fragments  of  the  other  parts,  disappeared  *ia  the  *643 
wreck  of  the  empire.'*  The  great  work  itself 
was  in  danger  of  being  involved  in  the  general  destruc- 
tion which  attended  the  irruption  of  the  northern  bar- 
barians into  the  southern  provinces  of  Europe.  The 
civil  law  maintained  its  ground  a  long  time  atKavenna, 
and  in  the  lllyrian  borders ;  but  all  Italy  passed  at 
length  under  the  laws,  as  well  as  under  the  yoke  of  the 
barbarians  ; — bellidnat  atque  ferinat  immanesque  Longo- 
Jtardorum  Ugta  aecepit."     There   was   but  one  circum- 

*  iKMt.  3.  8.  3.  The  Latia  Inogugige,  la  the  tims  of  Juatinian,  waa  ihe 
official  langnago,  but  il  w»  spoken  only  by  a  email  portion  of  ihe  inhabitsillt, 
and  the  langnage  of  tba  ehurcb  and  of  liierniare  wu  Greek. 

t  Poihier,  in  his  preface  to  his  Pandeetm  JuMlimaTua,  has  giyea  a  rapid 
Tlew  of  ihe  progress  of  ihe  Roman  juiiipcude  nee,  from  the  Jut  CiviU  Papf. 
rtanuin,  under  TarquinJua  Priicui,  to  ihe  Lime  of  Justinian,  and  an  ititerest. 
iog  akelcb  ofibe  eeries  of  Roman  lawyers  from  the  earlieel  hotice  of  them, 
far  beyond  the  ago  of  Cicero,  down  lo  the  compilatiDa  of  the  PandeCM. 
And  nntwilhsianding  ihe  efforts  of  Justinian  id  Bupersede  and  destroy  the 
aduuiable  malerials  of  [he  eirll  law,  from  which  he  wu  enabled  to  erect  the 
qllaodid  and  OTer-durine  monument  of  hia  reign,  yei,  from  the  remaina  of 
die  works  of  the  civilians,  there  haa  been  cooipiled  the  Jut  CitiiU  anU-Jutli, 
MiaaaHm,  which  ia  a  colleciion  o(  great  interest  and  currency  on  Ihe  conli. 
Dsnl  of  Europe.  Il  bos  now  receiTed  an  addition  of  Ihe  utmosl  ralue  in  the 
nawlj.discoTered  Inttituiiuai  of  Gaiut. 

'  Oramnt,  dt  Orlu  tt  Prag.  Jur.  Civ.  sec.  139.  The  law  school  at  Rodm 
was  transferred  to  Ravenna,  where  it  existed  even  in  the  1  Ith  century.  Bad 
WIS  then  removed  to  Bolagns. 
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Stance  that  could  give  any  thing  like  compensatioD  to 
the  inbabitants  of  Europe  for  the  absence  or  silence  of 
the  civil  law,  during  the  violence  and  coDfusion  of  the 
feudal  ages ;  and  that  circumetance  was  the  redeeming 
spirit  of  civil  and  political  liberty  which  pervaded  the 
Gothic  institutions,  and  tempered  the  fierceness  of 
military  governments,  by  the  bold  outlines  and  rough. 

sketches  of  popular  representation.^  It  was  an 
*544     indelible  and  foul  blot  on  *the  character  of  the 

civil  law,  as  digested  under  Justinian,  that  it 
expressly  avowed  and  inculcated  the  doctrine  of  the 
absolute  power  of  the  emperor,  and  that  all  the  right 
and  power  of  the  Roman  people  was  transferred  to 
him.'*  This  had  not  till  then  been  the  language  of  the 
Roman  laws ;  and  Gravina,  with  much  indignatiooi 
charges  the  introduction  of  the  lex  regia  to  the  fraud 
and  servility  of  Tribonian.'     Be  that  as  it  may,  the 


■  Tbc  GenniD  Dilioninerc  iigaucialionsof  lrG«iuen  prior  to  rheir  invuion 
of  ibo  Roman  empire,  and  their  EovBtnnirnlB  ivers  mixed,  or  limited  and 
elective  moniiTchies,  wliich  continued  Id  exist  For  a  time,  even  after  ther  had 
established  ihemaelvee  by  conquest  in  tliG  Bomaii  pravincei.  AlltheGolbic 
gaiernmenis  in  Europe,  whether  in  Germany,  Denmark,  Fnmce,  Spaio  en 
England,  were  originally  under  the  control  of  popular  aaaembliea,  or  national 
councila  of  the  ariatocratic  clan,  which  gave  (heir  assent  to  lawi,  and  were 
tba  baaea  of  all  lawful  authority. 

!•  /nil.  1,  3.  6.  Frinm  Prttf.  ad  Dig.  sec  7.  Pre/,  uamd.  ad  Dig.  tftc 
18. SI.    Dig.  1.4.1.     Ccitl.U.  13.    D^. 32. 1.  S3. 

•  Df  fiomono  Imprrio,  Bee,  23,  34.  Mr.  Gibbon,  in  big  biatory,  vol.  riii, 
17,  18,  aeentB  to  think  thai  ibe  1m  Ttgia  waa  created  hy  the  fancy  of  Ulpian, 
or,  more  probably,  of  Tribonian  bimeelf.  The  trx  regia,  aa  menliimed  in  the 
PsndeclB,  1,  1.  til.  4.  de  comlitaliimilna  prineipua,  lib.  1,  and  in  the  load, 
tutea,  1,  2.  6.  dDclarc*: — quod  principi  plocuil  tigit  liabtt  vigvrttn  ;  atfle 
am  Ugt  regia  qua  dt  imptrio  ejul  lata  eil,  papulut  ei,  el  in  turn,  enue 
muni  imperitin  el  pottttatem  eon/erat.  Setden,  in  bii  dissertation  inneied 
10  Fleto,  e.  3.  aec.  3,  3,  4,  discuraee  ibo  character  of  the  Ux  ngia  ;  and  be 
aays,  it  is  evident  thai  it  atripped  the  people  of  all  leciataliTc  power;  and  be 
placpa  the  origin  of  ii  back  to  the  lima  of  Augutiua  CE«ar,  when  (he  Roman 
people  iranaferred  nil  ibeir  powei  and  ■uiboriif  10  him.  In  the  Inaiitulee  of 
GniuB,  recently  discovered,  ii  is  alGrmed  (bat  the  lex  Ttgia  was  not  an  Inieri 


,„i,i.aB,  Google 


Uc.  XXIIl]  MUNICIPAL  LAW.  fiU 

claim  of  despotism  became  afterwards  a  constitutional 
principle  of  imperial  legislation.  Il  has  been  made  a  hi 
question,  whether  the  Pandects  were  for  many  ages  so 
entirely  lost  to  the  western  parts  of  Europe  as  has  been 
generally  supposed.'  It  is  certain,  however,  that  about 
the  tiree  of  the  assumed  discovery  or  exhibition 
of  a  'complete  copy  of  them  at  Amalphi,  in  *6i5 
Italy,  near  the  middle  of  the  twelfth  century, 
the  study  of  the  civil  law  revived  throughout  Italy  and 
western  Europe  with  surprising  ardour  and  rapidity. 
The  impression  which  the  science  of  law,  in  so  perfect  a 
stale  of  cultivation,  made  upon  the  progress  of  society, 
and  the  usages  of  the  feudal  jurisprudence,  was  sudden 
and  immense.)*  In  defiance  of  the  command  of  Justi- 
nian to  abstain  from  all  notes  or  comments  upon  his 
laws,  the  civil  law,  on  its  revival,  was  not  only  publicly 
taught  in  most  of  the  universities  of  Europe,  but  it  was 
overloaded  with  the  commentaries  of  civilians.  From 
among  the  number  of  distinguished  names,  I  would  re- 
spectfully select  Vinniua  on  the  Institutes,  Voet  on  the 
Pandects,  and  Perezius  on  the  Code,  together  with  the 
treatises  on  the  civil  law  which  abound  in  the  works  of 
Bynkershoeck,  Heineccius  and  Pothier,  as  afibrding  a 


polation  bf  TriboniiD,  hui  wu  ■  Uw  ■cIhb!!/  pstsed,  nee  unq-aam  dutitafum 
ttl,  qitin  id  {emiititutio  prineipit)  trgit  nicen  obtituai,  cum  ipte  imperalor 
ptr  legum  imptrium  aceipial.  Cai.  InitU.  Com.  lib.  1.  see.  5.  Bm  Hugo, 
in  bh  Hitt.  d»  Droit  Som.  sec  377,  caiuiden  the  question  on  ihe  origin  of 
ibis  Uw  11  nill  wrtpped  in  impenetrable  duttness. 

*  The  univenilr  of  Bologna  bad  tu  prnfcsson  of  (he  civil  law,  and  the 
Pandaeta  were  ^  subject  of  leiat  atndiea  Ihera  and  clsewbeie,  prior  to  the 
en  of  the  diacoTsry  of  Ihe  Florenline  copf  of  them  at  Amalphi,  aboiit  (he 
7eBr  1135. 

k  £«prtf  iet  Loix,  Iit.  38.  c.  49.  The  original  copy  of  the  Pindecls,  sup- 
posed to  have  been  found  at  Amalphi,  he*  always  been  held  in  profound 
veneration.  It  was  carried  to  Fiia,  snd  from  thence  remof  ed  to  Florence, 
and  Tigilantlr  guarded.  This  eelehraied  manuscript  reposoa  at  this  day  in 
tb*  Lorenio-HediceoD  Libra  rj>. 
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maaa  of  instruction  and  criticism,  most  worthy  of  the 
attention  and  diligent  examinBtion  of  the  stadent.* 
KKcptieo  The  civil  law  had  followed  the  prosresfl  ot  the  Romao 
power  into  ancient  BntaiD,  and  it  was  adminuteied 
there  by  such  an  illustrioas  preetoriaa  prefect  as  PafM- 
nian;  and  Selden  thinks  be  was  also  Eissisted  by  Pauliis 
and  Ulpian.^  After  the  Homan  jurisprudence  bad  beoi 
expelled  by  the  arms  of  the  northern  barbarians,  and 
supplanted  by  the  crude  institutions  of  the  Aoglo-Sai- 
ons,  it  was  again  introduced  into  the  island,  upon  the 
recovery  of  the  Pandects,  and  taught,  in  the  first  in- 
stance, with  the  same  zeal  sis  on  the  continent. 

But  the  rivalship,  and  even  hostility,  which  soon 
afterwards  arose  between  the  civil  and  common  law; 
between  the  two  aniversities,  and  the  law  schools  or 
colleges    at  Westminster }    between    the    clergy   and 


■  Sines  the  beginnlDg  of  the  pratent  Miituij,  m  new  luMoriaBl  lobiKil  M 
ihe  civiL  law  bu  been  imiituted  in  Gennaay.  wbicb,  in  the  opinion  of  lolM 
wrilGiBiLasqalleciiat in lollie  shade  tbeillusi tiouBJurisComalUortlielBtbeen- 
tnry.  Among  the  most  eminent  of  ihis  new  achool,  maf  be  placed  the  name) 
of  Hugo,  Savig[Df.  Ni«bahr,  EUehhom,  Haubald,  Slc,  who  have  mad*  f*- 
fonnd  reaeaichea  inia  the  anliquiuea  of  the  Koman  law,  *b  wcU  poor  to  Ike  if 
oflhedecemvin  as  daring  Ihe  feudal  agea.  They  have  undoubtedly  eoricheil 
theaciencB  wilhacule  and  searching  critieiam,  and  enlarged  and  pbilosophK*' 
views,  which  sbed  light  upon  the  cbaracier,  wiadom  and  ipirit  of  the  mne 
ancient  iniUlaUona.  But  I  oannot  but  be  of  opinion  (Ihongh  with  maeh 
defeTCnee)  that  Ihe  impotUnca  of  tlie  new  Germanic  aebool,  as  conlrsd>~ 
tinguiahed  from  ihat  of  ibe  old  profewon,  is  greatly  eiaggenlsd  ;  and  ib" 
the  tnatiint«s  tnd  Pandects  of  Justinian,  wiih  ibecommeniariM  and  wiiiiup 
of  Voet,  Vinniu(,UeiiiocciuH,Potbierand  othar  illnBDiansGrrilMnt  orihecU 
■ehool,  fuToiah  qnila  as  much  matter  foi  raflaclian  end  nsefol  applicaiion  u 
ihe  American  student  of  our  own  eammon  law  can  well  atland  to,  awl  *' 
the  same  time  become  n  thorough  master  of  hie  profeaiion.  I(  ia  aaid  >^' 
Sangny  has  in  b  course  of  publicaiion  •  large  work  on  the  Famieaiii  ■■> 
which  he  goes  orer  the  wide  field  of  the  Roman  law.  Sndi  ■  work,  *»d 
from  so  distingaisbed  a  scholar  and  juriat,  will  nndonbtedly  be  of  enbeni 
niilily,  and  a  great  improTemant  on  ihe  nommenlarjea  of  ihe  old  ciTiliaw  i' 
whom  I  ha*s  alluded. 

»  Bslden'a  Disttrtnfie  ai  Pfelam,  c  4.  tea.  8. 
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laity, — tended  to  check  Ae  •progress  of  the  sye- 
tem  in  England,  and  to  confine  its  infiQcnce  to  those 
courts  which  were  under  the  more  immediate  supei^ 
intendence  of  the  clergy.*  The  ecclesiastical  courts, 
and  the  court  of  chancery,  accordingly  adopted  the 
canon  and  Roman  law ;  and  the  court  of  admiralty, 
which  was  constituted  about  the  time  of  Edw.  I.,  also 
supf>Iied  the  defects  of  the  laws  of  Oleron  from  the 
civil  low,  which  was  generally  applied  to  fill  up  the 
chasms  that  appeared  in  any  of  the  municipal  institu- 
tions of  the  modem  European  nations.**  A  national 
prejudice  was  early  fbrmed  against  the  civil  law,  and 
it  was  too  much  cultivated  by  English  lawytrs. 
Lord  Coke  mentions,  by  way  of  reproach,  that  William 
De  la  Pole,  Duke  of  Suffolk,  in  the  reign  of  Hen.  VI.. 
endeavoured  to  bring  in  the  civil  law,  which  gave  oc- 
casion to  Sir  John  Fortescue  to  write  his  work  in  praise 
of  the  English  law ;  and  the  same  charge  was  made 
one  of  the  articles  of  impeachment  against  Cardinal 
Wolsey."  But  the  more  liberal  spirit  of  modem  times 
has  justly  appreciated  the  intrinsic  merit  of  the  Roman 
system.  Sir  Matthew  Hale,  according  to  the  account 
of  Bishop  Bnmet,''frequenlly  said,  that  the  true  grounds 
and  reasons  of  law  were  so  well  delivered  in  the  digest, 
that  a  mao  could  never  well  understand  law  as  a 
science  without  first  resorting  to  the  Roman  law  for 
information,  and  he  lamented  that  it  was  so  little 
studied  in  England.  And  in  Lojk  v.  Cotton,'  tliat 
strict  English  lawyer,  Lord  Holt,  admitted,  that  the 


•  Jloet*.  CImn.  toI.  i.  Intndwitiiry  Lethm.  Btevt^  Hit.  */  Utt  BnglM 
low,  Tol.  i.  pp.  SI,  83.  MOUtr"*  HiittriaU  Vitm  tfttn  EtiiUih  Oetmaunt, 
b.  i.  e.  7.  sec.  3. 

1  S  JtoMi*  Hit.  19& 

■  3  InH.  908.  t  life  tf  StM.  HmU,  p.  34. 

•  la  ibi.  Mtp.  48S. 
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laws  of  all  nations  'were  raised  out  of  the  ruins  of  tbe 
civil  law,  and  that  the  principles  of  the  English  law 
were  borrowed  from  that  system,  and  grounded  upon 

the  same  reason.* 
1.  "547         •The  value  of  ihe  civil  law  is  not  to  be  found 

in -questions  which  relate  to  the  connection  be- 
tween the  government  and  the  people,  or  in  provisions 
for  personal  security  in  criminal  cases.  In  every  thin^ 
which  concerns  civil  and  political  liberty,  it  cannot  be 
compared  with  the  free  spirit  of  the  English  and  Ameri- 
can common  law.**     But  upon  subjects  relating  to  pn- 


*  As  tll«  Romaii  jnruprudence,  polily  and  gov«nim«ot  existed  ip  uicieni 
Brimin,  as  a  Roman  province,  Tut  upwards  of  three  ceniuriea  and  alul'', 
tbe  Soman  civilizatioa.  with  iix  ]iiws,  aanees,  langnage,  aria  and  manneif, 
mast  have  left  a  deep  and  perninnent  impreaeian,  and  have  become  intn- 
miied  and  incorparaicd  wilb  Siixan  laws  and  ueagea,  and  cooslitwed  iht 
body  of  ihe  ancient  English  common  low.  A  learned  aad  able  article  in 
Ihe  Law  Stnine  and  QuaTtrriy  Jaarnal  of  Brilith  and  Foreign  Jurii- 
prudtnei  for  Navamber,  184G,  entitled  "  origin  of  the  commoD  law,"  chi- 
«lude>  that  the  poUncnl  guverntncnt,  tiie  civil  juriepnida ace,  and  tbejudicni 
ealabliBhrnenti,  which  prevailed  in  England  in  ihe  Anglo-Saxon  period,  W 
their  main  eource  in  the  Roman  Inw.  This  wae  the  reaolt  of  Mr.  Speiiee'* 
rcMBrcbeain  iui  Equitable  Jurirdictian  of  the  Caurf  0/ CAaneery,  and  whicb 
the  verr  learned  and  candid  anihor  lo  whom  I  have  alluded  adopts,  afiert 
full  invesiigaiim. 

V  The  principles  of  ihe  English  comman  law,  and  the  (ieedom  andq<n> 
which  pervaded  its  institutions,  eJTil  and  political.  gDided  and  austained  tb* 
American  Revolution.  The  congresa  of  1774  claimed  aad  asBerted,  n  ^^ 
indubitable  right,  the  righlH  of  free  and  natural  bom  aubjecu — such  as  llw 
rights  of  life,  liberty  and  property,  and  the  common  lew  of  En^and,  v 
which  their  encMtral  emigrant*,  and  they,  ibeir  deecendanls,  were  entilW  i 
the  right  of  the  people  to  participate  in  the  legialstive  power,  and  10  be  oM 
by  their  peers  of  the  vicinage;  and  tbe  benefit  ofsnch  English  statutes  ti 
exisledatlhe  time  of  iheir  coloniialion,  and  were  applicable  to  their  cirtam- 
Blanees.  (Jounal  of  Covgret*  ai  Octtriier  14,  1774.)  Tlie  fundamanisl 
English  Blatulea,  and  which  are  the  basis  of  Engliah  freedom,  and  clothea 
with  the  aancijiy  of  coostilnlionsl  provisione,  are  Magna  Charta,  the  abo- 
lition of  military  lennrea,  the  petition  of  right,  the  habeat  cerpu*  act,  the 
bill  of  rights  :  and  if  I  were  reduced  to  the  altematiie  of  choosing  for  nty 
protection  of  life,  liberty  and  properly,  between  the  Roman  civil  law  sso 
those  common  law  and  aiaiatory  tostltntioDS  10  which  I  have  alliided,  I 
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vate  rights  and  personal  contracts,  and  the  duties  which 
flow  from  them,  there  is  no  system  of  law  in  which 
principles  are  inveatigated  with  more  good  sense,  or 
declared  and  enforced  with  more  accurate  and  impartial 
justice.  I  prefer  the  regulations  of  the  common  law 
upon  the  subject  of  the  paternal  and  conjugal  relations, 
but  there  are  many  subjects  in  which  the  civil  law , 
greatly  excels.  The  rights  and  duties  of  tutors  and 
guardians  are  regulated  by  wise  and  just  principles. 
The  rights  of  absotule  and  usufructuary'  property,  and 
the  various  ways  by  which  property  may  be  acquired, 
enlarged,  transferred  and  lost,  and  the  incidents  and 
accommodations  which  fairly  belong  to  property,  are 
admirably  discussed  in  the  Roman  law,  and  the  most 
refined  and  equitable  distinctions  are  established  and 
vindicated.  Trusts  are  settled  and  pursued  through 
all  their  numerous  modifications  and  complicated  de- 
tails, in  the  most  rational  and  equitable  manner.  So, 
the  rights  and  duties  flowing  from  personal  contracts, 
express  and  implied,  and  under  the  infinite  variety  of 
shapes  which  they  assume  in  the  business  and  commerce 
of  life,  are  defined  and  illustrated  with  a  clearness  and 
brevity  without  example.  In  all  these  respects,  and  in 
many  others,  which  the  limits  of  the  present  discussion 
will  not  permit  me  to  examine,  the  civil  law  shows  the 
proofs  of  the  highest  cultivation  and  refinement ;  and 
no  one  who  peruses  it  can  well  avoid  the  conviction, 


(hould  infinllelf  prefer  the  leticr.  even  lu  iba  enlirs  compilation  ofilie  inali- 
lutes,  the  panderig,  and  ihs  code  of  the  Emperor  JoMiaJsn.  I  sgree  eniirelr 
with  the  English  judgeB  ■!  WeslmiDstur,  in  ifaeir  unawsra  to  the  cdebtared 
articles,  Ihe  arlicali  cirri,  exhibited  ogainst  ihem  by  Archbishop  Bancroft, 
in  the  lime  o(  J.  I.,  in  which  Ihey  Hsserl  the  aiqwriorily  of  irial  of  fact  by  n 
jury,  ind  tbe  didi  vott  evidence  ofwilneuca  to  the  paper  proofs  in  the  civil 
Ibw  cuuns,  and  in  their  duty  ■□  issue  wrili  of  habttu  cnpat  in  caws  >if  un- 
due impriaoiimEnl.  See  S  Co.  Intt.  on  the  statute  of  3  Ed.  IIL,  vhers  a 
copy  of  the  aiticLcs,  and  the  anawera  to  them,  are  giTen. 
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that  it  has  been  the  fruitful  source  of  those  comprebefr 
sive  views  and  soUd  principles,  which  have  been  sf- 
plied  to  elevate  and  adorn  the  jurisprudence  of  moden 
nations. 
The  Institutes  ought  to  be  read  in  course,  and  accu- 
rately studied,  with  the  assistance  of  some  of  tbe 
*£48   best  commentaries  *with  which  they  are  accompa- 
nied.    Some  of  the  titles  in  the  Pandects  have 
also  been  recommended  by  Heineccius  to  be  read  and 
re-read  by  the  indefatigable  student.     The  whole  bodj 
of  the  civil  law  will  excite  never-faitiug  curiosity,  aw) 
receive  tbe  homage  of  scholars,  as  a  singular  moDumenl 
of  wisdom.     It  fills  such  a  large  space  in  the  eye  of 
human  reason  ;  it  regulates  so  many  interests  of  man  as 
a  social  and  civilized  being;  it  embodies  so  mucli 
thought,  reflection,  experience  and  labour ;  it  leads  m 
so  far  into  tbe  recesses  of  antiquity,  and  it  has  stood  so 
>  long  "  against  tbe  wives  and  weathers  of  time,"  thatil 

f  -^/l      U  impossible,  while  engaged  in  the  contemplation  of  tbe 
/        system,  not  to  be  struck  with  some  portion  of  tbe  am 
^fj  t:  t        and  veneration  which  are  felt  in  the  midst  of  the  solitude 
,'   .    *  •■  _       of  a  majestic  ruin. 
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AbridgiDSnO  of  the  Uw,  SOT.  510. 

AcquuitioQ  of  territory,  116. 1 1T.S53. 

AdjildieRlion*,  force  of,  473.  490. 

Admiraliy  deciaiotia  an  italionul  Uw, 

18. 

jurbdictioa  ia  priie  cam, 

353. 

ciinuna]  juriadiction,  360 


:ribed,  365 
— 37& 
civil  jiuiwUction,  36T.  37 1. 
note,  37  T. 
its  pnctice,  380. 
New  proofs  idmicsible  an  appeal,  399. 
Ac«ne)',  in  tnde  with  (he  enemy,  77. 
Aliana,  >ua  in  the  federal  courta,  343. 
Allen  enemy,  irheD  under  proleccion, 
57. 
cannot  Bne,  68. 
Alliance,  defeniiTc,  50. 

ita  effect  on  licenaei,  69. 
with  France,  in  1778,  51. 
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